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ZILLAII BACKERGUNGE. 

Present: W. J. H. MONEY, Esq., Judge 


The 6Tn March 1850. 

No. 37 of 1847. 

jij)peal from ihe decision of MoulveemMahomed KuUeem^ Principal Sadder 
Amecny dated the 2\lh April 18 17. 

Rt^mlochan Sein, Golukcliunder Scin, anclJliurroo SlieckJar, (Defen- 
dants,) Appellants, 

Ram Cuinul Scin, (Objector,) Appellant, 
mrsua 

Eamkisliore Chnkurbuttco, Adaree P>eebee, inotlier of Dlmnnoo 
Slieekdar, minor, and Bufhilee Beebec, mother of Nukko Shcekdar, 
minor, wives of Futtik Shcekdar, deceased, (Plaintiffs,) Respon- 
dents. 

Tins suit was instituted by the plaintiffs, to reverse an order of 
the sessions court under Act IV. 1840, and to obtain possession of 
tlie land of a 10 annas share of a talook, with mesne profits ; laying 
their damages at rupees 620. They represented that in kismut lC}^- 
butkalee connected with the 2 annas, 17 gundahs, 2 cowrees’ share 
of pcrguiinah Sulloemabad, there was a talook called Pranbiillub 
Scin at a juinraa of Company’s rupees 85, annas 5, pic 4, of which 
a 6 annas share was recorded in the name of Rughoonat Scin, and a 
4 annas share in the name of Radha Madhub Sein : that the defen- 
dants, Rainlochun Scin and Golokchunder Sein, for a consideration 
of rupees 100, gave them (plaintiffs) a niceras” farming lease of 
this 10 annas share on the 17th Phalgoon 1254, and they were in 
possession accordingly : that, on the 10th Kartikh 1252, Jhurroo 
defendant having given a petition under Act IV. 1840, stating 
himself to have had a farm of the land in question, and complaining 
of the defendants ejecting him, Ae plaintiffs gave a counter petition, 
when the magistrate, considering that Jhhrroo and th^ other defen- 
dants were colluding together, gave possession to the plaintiffs, wdiicli 
order was subsequently reversed in appeal by tJie sessions judge, 
Ramlochun Sein and Golukcliunder Sein denied the .dispossession 
or the delivery of the meeras pottah” alluded to : they observed that 
there w’as a talook called after tlieir ancestor Pranbullub Sein, 
of which, after a sub-division into 16 shares, a 5 annas, 6 gundahs, 
2 cowrees, 2 krants belonged to Kishen Kinkur Sein, which, with the 
?«ame amount for Bissessiir Sein, had been separated for a long time, 
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leaving a 5 annas,, 6 gundahs, 2 cowrees, 2 krants’ share of Pran- 
bullub Sein^ of which, after a sub-division into 1 6 shares, a 6 annas 
share belonged to Ramlocliiin Sein and Rughoonat Sein, and a 4 
annas share to Golnkclmnder Sein’s father, Radhamadub Sein, and 
a 6 annas share to Surbo Mungla’s fathcr-iii-lavv, Kishench under 
Sein, deceased : of the 6 annas share first mentioned an ousut talook 
had been created in the name of Sheebcliunder Sein, and after his 
death In's son Peetumber Sein and Randocljiin, and after PeetumbePs 
death his son Ram Cumnl and Ramlochun were in possession, and, on 
the 11th Bysakli 12o0, gave to Jhurroo Slieekdar a farm of that 
ousut talook for six and half years, and Golukchunder also gave 
liirn a farm of his 4 annas share of the talook for ten years, and 
Surbo Mungla of her 6 annas share'for nine years. In consequence 
of the plaintiffs on the part of the zemindars, Rajinder Narain 
and Bissessur Rae, having ejected Jhurroo Sheekdar,he ])rought the 
siiit mentioned under Act IV. 1840, which ended in his obtaining 
possession under the orders of the sessions court : that the plain- 
tiff's had mistaken the amount of the jumma of the 6 annas and 4 
annas share of the talook, and as Ramlochun and Ram Cumul had each 
a 3 annas share, it was unlikely Ramlochun could give a meeras” 
farm of the entire 6 annas share, and if this said farm had been true, 
how' was it that, when Assabooddeen Akhoon on the part of Futtik 
Shcekdar did not j^ay tlic rent of Golukchunder’vS 4 annas share to 
Jhurroo Slieekdar, Futtik Shcekdar became his security? and after 
the ej'ectmeiit of Jhurroo Slieekdar there was no mention of any 
meeraji” farm in the dakhilas which the plaintiffs gave to the 
ryuts ; nor was thb pottah registered or produced at the time the 
case under Act IV. 1840 was pending. 

The plaintiffs, in their replication, denied the existence of the ousut 
talook, or of the share of Ram Cumul Sein, and as there was no in- 
vestigation of proprietary rights under Act IV. 1840, there was no 
necessity to file their pottah. 

Ram Cumul Sein filed a petition in support of Rainlochuii’s state- 
ment, and declaring himself to have a 3 annas share in the ousut 
talook alluded to. Jliurroo Sbeekdar’s reply was corroborative of 
lianilochuii’s statement. In refutation of this Ramkishore observed 
that Jhurroo’s son, Shuruffoollah, had paid him rent, which would not 
have been the case if Jhurroo’s Tanning lease were true : again 
Ramlochun and Golukchunder Sein alluded to the land having been 
under cultivation for seven generations, and the value estimated by 
the plaintiffs being quite incorrect. 

Tile principal sudder ainecn considered the grant of the meeras 
pottah” to the plaintiffs, dated the 17th Phalgoon 1251, and their pos- 
session in consequence, were fully established, and entertained sus- 
picions of the gerfuineness of the pottahs filed by Jhurroo Sheekdar 
from the appearance of the paper, and also from the circumstance 
of the tahoods being dated one day prior to the pottah : and with 
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respect to the claim of Ram Cumul Sein as a 3 amias sliarer in ousiit 
talook, he was of opinion that the copy of the notice from the col- 
lectorate filed in support of that fact was unworthy of credit, because 
it was subsequent to the creation of the " meeras ijara pottah” of the 
plaintifis; and rejecting the evidence adduced by Ram Cumul in 
support of his claim as being cqntradictory, he reversed the order of 
the sessions court, dated the 20th October 1845, and gave a decree 
for the plaintiffs with mesne profits and costs against Ramlochun 
Sein, Golukehunder Sein, and Jhurroo Sheekdar, with the under- 
standing that his order did not affect any riglit Ram Cumul Sein 
might be ahle to establish with regard to his 3 annas sliare. 

I’lie aj)j)ellants observed that tlfc jumma of tlic talook mentioned by 
the respondents was quite incorrect : that the proper jumma was 
rupees 83, annas 3, pie 2, krauts 8, of which a 6 annas share was 
Sreemuttec Surbo Mungla’s at a jumma of rupees 33, aiina 1, krauts 
1 0, and a 4 annas share of Golukehunder Sein, at a jumma of rupees 
20, j)ies 10, krauts 6, and a 6 annas share of Ramlochun and Ram 
Cumul Sein at a jumma of rupees 30, anna 1, pies 8, krants 6, of which 
latter share an ousut talook was formed at a jumma of rupees 41, 
in the name of Sheehchunder Sein, Ram Cumufs grandfatlier : 
that their ancestor Rarnchunder Sein had four sons, namely, Pran 
Bullub, Ram Gopal, Lukkee Puttee, and Kislien Jeewun, each with 
a 4 annas share ; that Golukehunder was the son of the adopted 
child of Pranbullub; and in consequence of Kislien Jeewun dying 
without children Ins 4 annas share w^as divided between Ram Gopal 
and Lukkee Puttee, the former being the ancestor of the hijsband of 
Surbo Mungla, and the latter of Ramlochun aiiRl Ram Cumul Sein: 
they observed also that the value of the 10 annas share would he 
1 ,200 or 1 ,300 rupees instead of 600, as alleged ; and it was unaccount- 
able that they should give a pottah for such land for a consideration 
only of rupees 100 ; tliat the purchaser of the stamp paper, Niib- 
kisiien Chung, was a servant of the respondents, which paper more- 
over was of too low a value, and the sum of rupees 100 entered in the 
document was suspicious from the amount not being written also, as 
is usual ill' letters: that the signature of Ramlochun and Goluk- 
chunder Sein on that said pottah differed materially from their 
actual hand-writing, and if the pottali had been in existence at the 
time tlie case under Act IV. f840 was pending, it would of course 
have been produced, and should moreover have been registered : 
that the witnesses to that pottah referred to by the principal sudder 
ameen were defendants in the case under Act IV. 1840; and with 
respect to the principal sudder ameeii’s suspicions regarding the date 
of their tahoods and pottahs, they remarked that in cases of a farming 
lease it did sometimes occur that the tahood W'ould be taken first, 
and the lease prepared afterwards. 

The objections of the respondents were merely a repetition of 
their former pleas, with the exception of their denial of the custom 
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alleged by the appellants relative to the preparation of the tahoods 
and i)Ottahs on ditferent dates. 

It is true that Ram Cumul Sein has not very satisfactorily esta- 
blished his right as a 3 annas sharer, but the papers afford grounrls 
for believing its existence, and Ramlochun Sein has acknowledged 
it, and the respondents have not been able to refute Ram Cumul’s 
claim on that point. If the pottah of tlie respondents had been in 
existence when the case under Act IV. 1840 was pending, it would 
most assuredly have been produced, nor has their possession in the 
inofussil by virtue of that pottah been clearly establislied either 
formerly or in tlic present case. I can moreover discover no cause 
for suspicion, as mentioned by the 'principal sudder ameen, of the 
pottahs of the appellants ; and if they are to be judged of by appear- 
ance the weight of suspicion is certainly stronger against the pottah 
of the respondents, for, independent of its not being registered and 
being on paper originally of too low a value, the amount of 
rupees was evidently an aftertliought, a blank being left apparently 
as if uncertain what sum to insert, which would not have been 
the case if the pottah had been prepared from a draft after proper 
consideration. I admit tliat it would have been more satisfactory if 
the dates of the tahoodt> and pottalis filed by the appellants cor- 
responded, but 1 do not tliink the discrcjpancy is of sufficient import- 
ance when considered in connection with tlie reasons for rejecting 
the pottah of the respondents. 1 decree therefore this appeal, re- 
verse tlio principal sudder aincen’s order, and dismiss the claim of 

the respondents, who will pay the costs of both courts. 

• 

The 7tii Maecii 1850. 

No. 60 of 1849. 

Appeal from the decision of Umheeka Churn, Moonsiff of Burrisaid, dated 
the2Sth April 1849. 

Rally Doss Dutt, (Defendant,) Appellant, 
versus 

Kishen Chunder Banorjeca, (Plaintiff,) RospoiidenU 

This suit was instituted by the plaintiff to recover the sum of 
100 rupees, besides interest, from the defendant, upon a written in- 
strument dated the 24th Bysakh 1243, and executed at Ncamutpore. 

TJie defendant denied the* debt, declared Ram Coomar Dutt, with 
whom he had a dispute, had brought this case against him : that he 
was not at Neamutpore at the time the debt was said to have been 
incurred, but at his own residence two days off; that the plaintiff had 
procured some old stamp paper, and it was unintelligible how he 
sliould remain silent for so long a time as eleven years and ten months 
without making any demand for his money. 

The plaintifli in his replication, declared that Ram Coomar Dutt, 
who was a nephew of the defendant, was his (plaintiff’s) enemy. 
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The defendant, in his rejoinder, remarked that the plaintiff had 
taken a form of a howla in his (defendant’s) talook in the name of 
his son from 1239 to 1249, and if any money was owing wdiy did 
he not deduct it from the rent ? 

The moonsiff, with reference to the signature of the defendant on 
the written instrument tallying with that on his wukalntnamah, and 
comparing also the signatures of Sumboo Chunder Dutt and Brij 
Kishore, considered the debt proved, and gave a decree for the 
plaintiftl 

The appellant alluded to Brij Kishore, one of the witnesses, deny- 
ing the transaction, and another witness being a servant in the em- 
ploy of the plaintiff, and a third^ witness admitting that he knew him 
(appellant) and yet could not point him out in court. 

The respondent, amongst other matters, observed that, if the bond 
had really been fabricated, it was very unlikely he would have 
written the name of the gomaslita and purohit of the appellant, the 
former ot‘ whom was not produced. 

After maturely considering the probabilities of this case, it appears 
that the waiting of the signature of Sianboo Chunder Dutt in the 
bond is exactly similar to that in the body of the instrument, and is 
acknowledged as such by the appcllant’.s vakeel. ] am of opinion 
therefore that the appellant’s failure to produce Sumboo Chunder 
Dutt, who could have afforded so much satisfactory information on 
the subject, must be considered as evidence against him. I see no 
reason to disturb the moonsiffs decision, which is confirmed, and the 
appeal dismissed, with costs. 

"J’nE 7 tit March 1850. 

No. 86 of 1849. 

Jp2)eal from the decision of Umheeica Churn Mitter^ Moonsiff of Burri- 
sauly dated the Tird June 18*19. 

Mudun Narain Bose, (Plaintiff,) Appellant, 
versus 

Sheik Kabcl, Gurceboollah, Jurceb Aklioond, sons of Riibbeeoollah, 
deceased, and Mirbaii Beebee, wife of Jureeb Akhoond, (Defend- 
ants,) Respondents, 

This suit was instituted by the plaifitiff to recover the sum of 
rupees 27, annas 15, pies 4, principal and interest due from the de- 
fendants according to their tahood as rent, after deducting collec- 
tions from the year 1252 to 1254, on account of their neemhowla 
in howla Arman, connected witli his purchased talook and zimma 
called Doorga Shurun Nag and Rainkaunt Nag, kisiniit Cliapaneea, 
chukla Caghasoora, pergunnah Chunderdeep. 

The defendants denied having executed any tahood or given anv 
rent : that the plaintiff had not purchased howla, Arman, but a la- 
look, and therefore had nothing to do with them as talookdar. 
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Tlie plaintiff*, in his replication, alluded to the custom in pergun- 
nah Chunderdeep of a neem-howladar paying rent to the talookdar, 
and the surplus profit to the howladar. 

The moonsiff discredited the tahood said to have been executed 
by the defendants, in consequence of some discrepancies in the evi- 
dence of the witnesses, and could not understand what connection 
the neem-howladar had with the talookdar; and although the defend- 
ants had adduced no evidence on their side, he considered that 
the plaintiff* had failed to establish his claim, and dismissed it accord- 
ingly. 

The appellant referred to the tahood given by the respondents 
having been clearly established, affd to tlie former talookdars prior 
to ]jis purchase having received the*rent of tlie liowladar from the 
neem-howladar, in the same manner, according to the burat” of 
the howladar. 

The respondents repeated their former pleas, and declared that 
there was nothing on record to prove the existence of the “ burat” 
of the howladar. 

In this case the tahood executed by the respondents was fully 
established, and the discrepancy of the witnesses noticed by the 
moonsiff was quite immaterial to the point at issue, besides which 
the respondents have produced no evidence to show that they have 
paid their rent to the howladar, nor has he urged any objections. 
Under these circumstances, I see no reason to doubt the statement 
of tlic appellant. 

The appeal is decreed, the moonsiff’s order reversed, and tlie a)>- 
)>ellant will recover *thc amount (daimed, with interest to the date of 
payment, and the I’espondeiits will pay the costs of both courts. 

The 18th March 1850. 

No. 46 of 1846. 

Appeal from the decision ofMoulvee Mahomed Kulleem^ 'Principal Sadder 
Ameen^ dated the 2Ath August 1840 , 

Rally Doss Bhadorce and Nccl Comul Bhadorco, for themselves 
and as guardians of Bhuwance Shunkcr Bliadoree, a minor bro- 
ther, (Plaintiffs,) Appellants, 

^ versus 

Cumul Kishen Rae, Cashee Chunder Rac, Tamee Churn Rae, 
Rajundur Rae, Kmiiul Rae, Gobiiid Pershad Rae, Bhuwanee 
Pershad Rae, Ram Chunder Rae, Ram Nat Rae, Cashee Doss 
Rae, Cashee Chunder Rae, Ram Chunder Rae, and his young 
brotherVname unknown. Ram Kishoro deceased’s wife and son, 
name unlcnown, and Calee Pershad Rae, (Defendants,) Respond- 
ents. 

Thi 8 suit was instituted by the plaintiffs to recover possession of 
8 dlioons 12 cowrees of land, with mesne profits, in reversal of an 
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order of tlie criminal court passed under Regulation XV. 1824; 
laying their damages in a supplementary plaint at rupees 3,000. 
They rc'prescnted that in kismuts Roopchurittur, Myejarra, Sol- 
parra, and Dukliin liausgareo, there was a kharija talook of per- 
gunnah Edilj)ore called Ramgunga and Ram Locliun Bose, the pro- 
perty of Kishen Chunder Suriha, recorded in the collectorate at a 
jumma of Company’s rupees 29, 3 annas, 7 pics: that in the year 
1209 Ik S., their ancestor, Sheeb Cliunder Bliadooree, purchased 
from Kishen Chunder Surma two of the aforesaid kismuts, namely, 
Solj)aiTah and Dukhiii Bausgaree, hearing a jumma of Sicca ru- 
])c*es 16, 4 annas: that subsequently all the kismuts, excepting Dii- 
khiii Bausgaree were destroyed l!y the encroachments of the river, 
and as Kislien (thunder Surma *did not pay the Government demand, 
they (plaintills) were obliged to licpiidate the same themselves, con- 
tinuing in possession of the remaining ki smut Dukhiii Bausgaree: 
tliat at this juncture the defendants, with a view of forcibly taking 
j)ossession of the land in Dukhin Bausgaree, laid hold of their (plain- 
tiifs’) ryuts, and plundered their habitations: that an cncpiiry was 
instituted under Regulation XV. 1824, when tlie defendant Comul 
Kishen claimed tlie land in (iiicstion as belonging to Ins sheekmee 
, talook RarnanuiidTurkobaggis,mouzahBausgaree,a ‘^shikiistpywust” 
of Ram Chunderpoor, calling it sometimes in his statement Dukliin 
Bausgaree, and the magistrate, notwithstanding the proprietary right 
of the plaintiffs, directed the land in dispute to be given up to the 
defendants under date the 14th March 1839, which order was con- 
firmed by tlie sessions judge on tlie 15th July of the same year. 

Comul Kishen Rae, Gobind Pershad Rae, Casliee Cliunder Rae, 
and Kashee Dass Rae, denied the dispossession complained of, and 
claimed the land? in dispute as appertaining to their property ITulm- 
dliee, Tooiigchur, and Bausgaree, a shikust pywiist” of Ram Cliun- 
derpoor and other kismuts, consisting of 26 dhoons, 3 cowrees, 
3 gundahs, 3 krauts of land, purcliased by their ancestor Gunga 
Dass Rae and Kistaiiund Rae in the name of Rama Nund Turko- 
baggis, by virtue of two kubalasin the year 1204 and 1208: that in 
the year 1219, on the occasion of a dispute with the auction pur- 
chaser of the wliole perguiinah Edilporc, their possession was con- 
firmed, first by Buddinat Rae ameen, in the year 1225, and subse- 
quently by Joycliunder Ghoo, ameen, under the orders of the civil 
court, who measured the land in the presence of Bholanat Bliadoree, 
the father of Calee Dass Bliadoree, and reported his proceedings, which 
were approved of, and they have been in uninterrupted possession 
for a period of 18 years. 

The plaintiffs, in their replication, declared that the land claimed 
by the defendants as their property was. in Bausgaree^ not Dukhin 
Bausgaree, as their kubalas would establish : that the enquiries of 
the ameen and the order of the judge under Reflation VI. 1813, 
>vere entirely exparte as regarded them (plaintiffs,) and although 
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the defendants on tJiat occasion made use of the term Dtihhin Bans- 
garce, yet in the decision of the judge Bausgarce was the word 
used, and it was the land of Bausgaree that Joy Chunder ainccn 
was deputed to measure: they referred also to the (jiiinqueiinial 
papers of the collectorate as proving the existence of the four kisinuts 
mentioned by them in 1202, of whicli only Dukhin Bausgaree was 
remaining: that there was nothing on record relative to the enquiry 
of , Buddinat ameen, which was founded merely on the verbal 
declaration of his mohurer, Mirtinjoy Mookerjea, and they insisted 
upon Bavsgaree and Dukhin Bausgaree being two distinct places. 

The former priiicij)al sadder ameen, Chunder Seekur Rae Chow- 
dree, before whom the case first itamo, was of opinion that there 
were two distinct places, Bavsgaree aiul Dukhin Bausgaree, referred 
to tlio quinquennial papers in support of tlie existence of the latter, 
and to the report of the darogah of thanah Boorcchaut as j)roving 
Dukhin Bausgaree to belong to the idaintiflf's, and, reversing the 
order of the criminal court passed under Regulation XV. 1824, he 
gave a decree for the plain this. 

A former judge, Mr. Tayler, before whom an appeal was prefer- 
red by Comul Kishen Kac, and others, the present respondents, 
remanded the case to the principal sudder ameen for the ])urpose of 
deputing an ameen to ascertain whether in reality Bausgaree and 
Dukhin Bausgaree were two distinct places, the revenue of wliich 
was paid separately, and to draw a map of tlie disputed ground 
with a statement of the possession of eacli party. 

The pj[dncipal sudder ameen, after deputing llam Chunder ameen, 
said in his proceedhig to have been approved ol* by both })artic‘s, 
recorded his ojanion that Dukhin Bausgaree and Bausgaree were 
undoubtedly distinct places, that the defendants on a former occasion 
liad been fined for not producing evidence in sn])j)ort of their claim : 
that their kubala indicated Bausgaree^ not Dukhin Bausgaree; that 
in the judge’s summary order, under Regulation VL 1813, Bausgaree 
was awarded not Dukhin Bausgarce ; that the occupancy of the 
plaintiffs in the land in dispute as well as their collection of the 
rents had been cleaidy estaldished : he laid some stress upon the 
existence of a “ khal” called Bhadoree khal,” and upon the fact 
of Bausgaree, a shikust pywust” of Ram Chunderpore ; being 
situated at some distance off^ and, referring to a claim advanced by one 
Moteeoollah for some portion of the land in supj)ort of which no 
kubala was produced, he gave a decree a second time in favor of 
the plaintiffs. 

From this order, Comiil Kishen Rae and others, and Kunhye 
Lall Tagore anj Gopal Lall Tagore appealed on tlie following 
grounds : that Biiusgaree and Dukhin Bausgaree were not two dis- 
tinct kismuts : that the local enquiry ought to have been founded 
upon the chittahs of Joychunder Ghoo, ameen, prepared under the 
orders of the judge : that there wore various inconsistencies in the 
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quinquennial papers adverse to the claim of the plaintiffs : that some 
of the A/ias land of the zemindar, who ought to have been made a 
defendant, had been decreed by the principal sudder aincen, the 
zemindar claiming the land in dispute with the exception of the 
3 dhoons, 12 cowrecs, 12 gundahs of land belonging to Comul Kishen 
Rae and others, respondents, according to Ins assertion. 

Another judge, Mr. A. Reid, before whom the case was laid, con- 
sidered the enquiry still incomplete, and directed as follows : that a 
second ameen be deputed to tlic spot ; having taken with him copies 
of the kuboolcuts entered by respondents, he will, by comparing the 
boundaries wlierc expressed and the names of the jotedars, ascertain 
to what lands they relate, their f^xtent, and whether situated within 
the limits of the generally Called Dukhin Bausgaree; the princi- 
pal sudder ameen will also call for his kubala from Moteeoollah 
Ozurdar, and then through the ameen ascertain to what land it re- 
fers, its extent, and whether it is a part of the kharija talook of the 

S laintiffs ; and the ameen will also take wdth him the chittahs of 
oychunder Ghoo, ameen, and ascertain precisely the site of the 3 d., 
12 c., 12 g., said to have been measured by him as in the occupancy 
of defendants, whether it is within the limits of Dukhin Baus- 
garee or not, and has come down to the possession of the defendants 
nevertheless; the ameen will repoz’t what amount of land w^ill 
remain in the possession of plaintiffs in excess of the said 3 d., 12 c., 
12 g., and of the 4 canees sold to Moteeoollah ; and the principal 
sud<ler ameen will also admit the applicants in case No. 184, to 
enter proof to the fact that their ancestor Mohunee Mohim Tagore, 
or the former proprietors of the pergunnah, did eVer receive the rents 
of any portion of the lands claimed by plaintifis, as belonging to 
Dukhin Bausgaree ; and it will be necessary to look at these proofs 
with great caution.” 

The present principal sudder ameen, Moulvee Mahomed Kulleem, 
after deputing another ameen, and calling for the proofs noticed by 
the judge, recorded his opinion that the claim of the plaintiffs 
was untenable on several grounds: first, it was clear from a kubala, 
dated the 17th Maugli 1209, filed by Moteeoollah Ozurdar, that the 
ancestors of the plaintiff's sold 4 c. 8 g. of land of his talook in 
kismut Dukhin Bausgaree to Deedaroollah, the ancestor of Motee- 
oollah, and that there were no signs of any land belonging to the 
plaintiffs in Dukhin Bausgaree: that froih tlic enquiries of Fukeer- 
oollah, ameen, 5 d., 11 c., 13 g., 2 c., i kt of land were ascertaincxl 
to exist as described in the boundary recorded by the plaintiffs, of 
which 3d., 11 c., 13 g., 2 c. ^ kt were, in accordance with the 
chittas of Joychunder Ghoo, ameen, connected with the land in the 
possession of Comul Kishen Rae and others, and 5 c., 2 g., 2 c., 2 kt of 
land sold to Deedaroollah in the possession of Moteeoollah in Dukhin 
Bausgaree, and 1 d., 6 c., 7 g., 3 c,, in the possession of Gopal Lall 
Tagore, the auction purchaser of pergunnah Edilpore, as his khass 
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land : that there was no land connected with the kubooleuts of the 
plaintiffs within the boundary described by them to be found : that 
he liacl reason to suspect the genuineness of the cliittas, cliellans, and 
kubooleuts filed by the plaintiffs in the case under Regulation XV. 
1824, from their being written apparently with fresh ink on old 
paper, and he alluded to the quinquennial papers not bearing the 
signature of the collector or any other officer, and the difference in 
the boundary of the plaint and in those papers, and also between 
tlie jumma inserted in them and the kubalas of the plaintiffs : that 
it appeared from a decision of the civil court under Regulation VI. 
1813, a copy of the chittas and proceedings of Joychunder Ghoo, 
aiiiecn, and "the village papers filed I>y lUiddinat amcen, that 3 d., 12 c., 
12g. of land on account of talook R^manund Turkobaggis had been 
in the occupancy of Kistanund Rae and others, the ancestors of the 
defendants, since the year 1228. leaving 4 c. 8 g. as the purchase 
of Deedaroollah, the ancestor of Motecoollah, and 1 d., 6 c., 7 g.j, 3 c. 
in the possession of Gopal Lall Tagore, whom the plaintiffs had not 
named as a defendant, for which and the aforesaid reasons he dis- 
naissed their claim. 

From this order the plaintiffs appealed, and, after repeating their 
former statements, alluded to the inability of fhe defendants to ad- 
duce any proof on their behalf, and to their (plaintilfs) having twice 
had a decree in their favor, and observed that although they may 
have disposed of 4 canees of land that sale did not afi'ect the re- 
mainder of the land; that the discrepancy noticed in the quinquen- 
nial papers and boundary in their plaint was of no material im- 
portance; that the “papers were merely filed to show the existence 
of Dukhin Bausgaree, and had nothing to do with the jumma at 
all : that the principal sudder aineen had admitted the sale of 4 
canees of land to Deedaroollah, and yet suspected their original ku- 
bala ; that the quinquennial papers, though not bearing the signatiii’e 
of any Government officer, were yet received in evidence ; and as 
Gopal Lall Tagore had notliing to do with their kharija talook, or 
the case under Regulation XV. 1824, there was no necessity for 
making him a defendant: that they had great objections to the 
investigation of the amecn last deputed, who was not at all a fit 
person, and had acted entirely in accordance with the wishes of the 
zemindar of Edilpore. 

As neither of the local Snquiries had been productive of satis- 
factory results, it was considered advisable, to prevent the possibility 
of future objections, to depute the moonsiff of Mendigunge near 
whose jurisdiedon the land in dispute was situated, to ascertain the 
following points; whether the land in dispute was in reality the. 
same as was measured by Joychunder Ghoo, ameen, and wdiether 
there were two places as Bausgaree and Dukhin Bausgaree, and, if 
so, to which place the land measured by Joychunder Ghoo, belonged, 
and in whose possession and from what date the land in dispute had 



ZILLAH DACKEKGUNOF. 


59 


remained, and also to report the locality of tlio land mentioned in the 
quinquennial papers. In conformity with these directions the moon- 
siffwent to the spot, and reported that the land in dispute mentioned 
in the plaint corresponded with the land measured by Joychunder 
Ghoo, ameen, with the excej^tion of three or four plots : that Baus- 
garee and Dukhin Bausgaree were distinct places, and that the land 
measured by Joychunder Ghoo belonged to Dukhin Bausgaree: 
that the respondents, Comul Kishen Itae and others, had been in 
possession of part of the disputed land according to the chittas of 
tliat ameen for ten or eleven years, and Decdaroollah by virtue of 
his purchase, and after him Mynoollah talookdar of 4 c. 8 g. 
of land for a period of forty years, and that the rest of the land 
described by the appellants hachbeen in the occupancy of the zemin- 
dar of porgunnah Edilporo for eight or nine years, prior to wdiicli 
the appellants were in possession, and that in the quinquennial 
papers filed by the appellants the land of other parties was com- 
prised besides their talook land, although sundry ryuts had pro- 
duced dakhilas to show the payment of their rent to the zemindar 
prior to 1245, he had returned them as uiworthy of credit. 

The respondents, Comul Kishen llae and others, alluded to the 
measurement papers of Joychunder Ghoo, ameen, being tested by 
the moonsift* and corroborating their claimi and could not compre- 
hend how the moonsiff nevertheless considered them to have been 
in possession of part of the disputed land for ten or eleven years 
only, for the enquiry of Buddinat, ameen, which took place in 1225, 
and the measurement of Joychunder Ghoo in 1228, prove their pos- 
session to have been long anterior to the time describeef by the 
moonsiff: they objected to the moonsiff returning the dakhilas, wdiicli 
were produced before him as being attested on oath, and remarked 
upon the appellants concealing the former sale of 4 cowrees 
8 gundalis of the land in dispute to Deedaroollah, the ancestor of 
Mynoollah, and their omission to include the zemindar of Edilpore as 
a defendant, and quoted Construction No. 1368 and the case of 
Brijnath, petitioner, decided by the Sudder Court on the 21st Sep- 
tember 1847, as a ground for a nonsuit. In refutation of these rc^ 
marks the ap})ellants insisted that they could not be injured by 
the measurement of Joychunder Ghoo, which was said moreover to 
have been conducted in the month of Bhadoon, a time when the 
district was always under water, and which referred to a dispute 
between the respondents and tlie zemindjvr in which they (appellants) 
liad no concern ; that the respondents, having failed to j^roduce any 
proof in the first instance l)efore the former principal sudder 
ameen, and having been fined for the omission, had recourse to the 
assistance of the zeiniiidar to accomplish their designs. 

The zemindar gave a petition much to the same purport as that 
of the repondents, and denied the insinuation thrown out by the 
appellants of his having colluded with the respondents, between 
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whotn and himself there had been constant disputes since lie had 
purchased the perguniiah. 

The only points connected with the enquiry of the moonsiff upon 
which there seems to be no doubt, are the possession of Deedar- 
oollah, and, after him, of Mynoollah, talookdar of the land purchased 
from the ancestor of the appellants, the quinquennial papers con- 
taining the land of other parties, besides the talook land of the 'ap- 
pellants, and the fact of Bausgaree and Dukhin Bausgaree being dis- 
tinct places : on the otlier points noticed by tlie inoonsift‘ his opinion 
does not appear to have been formed upon sufficiently clear data, 
either as regards the comparing tlie land in dispute with the mea- 
surement chittas of Joychunder Glioo or the fact of the land in 
those chittas belonging to Dukhin 'Bausgaree, there being no indi- 
cation in tlie papers of enquiry how the land measured formerly by 
Joychunder Ghoo, was found to correspond with the land in dis- 
pute, but merely the remark that the land was pointed out by cer- 
tain parties ; and as regards the possession of the respondents and 
the zemindar of pergunnah Edilpore and the anterior possession of 
the appellants, I can only suppose that the moonsiff, after recording 
the little confidence ho had in the witnesses, decided the fact of pos- 
session alluded to from what he saw, and as* being borne out by the 
papers. It must be remembered that the appellants have all along 
from the very first contended that the purchase of the respondents 
was confined to Bausgaree by virtue of their kubalas, and liad no 
connection with Dulvhin Bausgaree, and tliey declared also that the 
measurement of Joychunder Ghoo was effected in Bausgaree ; the 
respondents on the other hand, and latterly the auction pur- 
chaser of pergunnah Edilpore, maintained their claim upon the 
strength of Joychunder’s measurement, which tligy declared was 
connected with the land in dispute, and they positively denied the 
existence of two distinct places sucli as Bausgaree and Dukhin Baus- 
garee, and wished to have it believed that the word Dukhin was 
merely an appellation given to the south part of the same land. 
On referring to the kubala of the appellants, dated the 1 1th Ivartikh 
1209, the canoongoe mouzawaree papers, dated the 7th August 1820, 
the list of putwarees given in by the zemindars, the local enquiry of 
Ram Chancier ameen corroborated by the recent investigation of 
the moonsiff, there is no doubt whatever in my mind that Bausgaree 
and Dukhin Bausgaree weno two distinct places : the kubala of the 
appellants distinctly showing the existence of Dukhin Bausgaree in 
connection with kismut Solopara, with which were fonnerly kismuts 
Roopchuritter and Myejarra, and one of the kubalas of the respond- 
ents (copy of which, be it remembered, was filed by the appellants) 
showing Bausgaree to be a shikust pywust of Ram Chunderpore 
in connection wdth kismut Huleemdee, Toongchur, and other kismuts, 
so that the assertion of the respondents and the zemindar of Edil- 
pore on this point is quite untenable. With respect to the enquiry 
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said to have been made by Buddinat ameen, no papers are on re- 
cord, and there appears to have been merely a verbal report from 
his mohurer to the effect that Toongchur and other kismuts belong- 
ed to talook Ramanund Turkobaggis:; in the roobakary of the civil 
court, dated the 3rd April 1820, on wliich occasion Ramjye and 
others were petitioners versus Mohunee Mohun Tagore, and in the 
final proceeding and chittas of Joychunder Ghoo there is no mention 
of Diikhin Baiisgaree, but Bausgaree is distinctly noted, and in the 
same ameen’s “ khuteean” of tlie land Bausgaree is recorded as a 
^^shikust pywust” of Ram Chunderpore: these papers, moreover, on 
wliich the respondents and the zemindar of pergunnah Edilpore 
have laid so mucli stress, bear no signature nor any sign of approval 
by the court, nor is it any where apparent that the measure- 
ment took place as alleged in the presence of Bhohinath Bhadoree, 
the father of Caleedas Bhadoree: it is difficult therefore to dis- 
cover how the moonsiff considered the land measured by Joycliim- 
der Ghoo, to appertain to Dukhin Bausgaree. 

In a case of this nature the evidence pi'odiiced in the first in- 
stance, wliether oral or documentary, is always the most satisfactory, 
and although the present principal sudder amcen'has considered the 
documents filed by the appellants in the case under Regulation XV. 
1824, to be suspicious in appearance, they never were suspected 
before, nor can I observe any reason for suspecting them now, and 
the respondents have never thought of impugning their validity on 
the ground of fabrication, and they show indication of the posses- 
sion of the appellants in the land in dispute prior to the institution 
of the suit under Regulation XV. 1824. On looking at the decision 
of the joint magistrate under that Regulation, I find it recorded that 
Sudderooddeen gomashta denied being in the service of the appellants, 
in opposition to the evidence of some of their witnesses, but it must 
be borne in mind that Sudderooddeen was cited as a witness not by 
the appellants, but by the respondents. I cannot either agree with the 
principal sudder ameen in thinking that the possession of the zemindar 
of pergunnah Edilpore of some portion of the disputed land is at all sa- 
tislactorily established, for, from the institution of the suit under Re- 
gulation XV, 1824, in 1838, to the year 1843, when this case was re- 
manded by the judge, the zemindar preferred no objections, and the 
claim of the appellants with reference to the boundary of the land has 
remained unaltered : I can perceive no valid grounds therefore for the 
zemindar coming forward all at once supporting the respondents in 
their demand, and claiming the rest of the disputed land as his own 
property, nor was there any necessity to include him as a defendant, 
for the appellants were merely concerned with those who were 
opposed to them in the suit under Regulation XV. 1824 ; nor do I 
perceive the applicability of Construction No. 1368, and the prece- 
dent quoted by the respondents. The failure of the respondents to 
adduce proofs, as required by the former principal sudder ameen and 
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the imposition of a fine in consequence, and their subsequent con- 
duct in this case, certainly warrant the inference, as hinted by the 
appellants, tliat they have, with a view to strengthen their own 
claims, induced the zemindar to support them in the manner de- 
scribed, and it is worthy of attention tliat the only documentary 
evidence adtluced by the zemindar before the present principal 
sudder ameen consisted of two kubooleuts and three doul bundo- 
bust papers and referred to Battsgarce, 

I am of opinion, for the reasons abovementioned, that the claim of 
the appellants for the land in dispute described in the bound- 
ary recorded in their plaint is good, excepting for the amount 
comprised in the kubala of Decd&roollah. The appeal herefore is 
decreed on tliose terms, the order bf the principal sudder ameen 
reversed, and the appellants, after the deduction just noticed, will 
receive ])Osscssion of 8 d., 7 c., 12 g. of land in the boundary afore- 
said, and mesne profits from the date of dispossession, namely, Bysakh 
1246, witli interest from the date of the amount being ascertained, 
and the respondents Comul Kishen llae and others wdll pay their 
own and the costs of the appellants in both courts, and the zemindar 
of pergunnah Edilporo will defray his own costs. 


The 25Tn March 1850. 

No. 56 of 1847. 

Jppeal firom the decision of Moulvee Mahomed Knlleem^ Principal Sudder 
Jmeen, dated the 5M June 1847. 

Bishnat Raic, (Plaintiff*,) Appellant, 
versus 

Dhonye Lushker, (Defendant,) Respondent. 

This suit was instituted by the plaintiff* to recover the sum of 
rupees 596, principal and interest, due from the defendant on ac- 
count of rupees 298, borrowed on a bond, dated the 11th Phalgoon 
1244, -which was to be payable in the month of Assin 1245. 

Dhonye Luslikur denied the debt, or the ability of the plaintiff 
to lend money, and declared that the suit had been instituted from 
spiteful motives; that on the 29th Kartikh 1252, in consequence of 
the threatening attitude asftiUmed by the plaintiff towards him, he 
(defendant) gave a petition to the magistrate, wlio bound dowm the 
plaintiff* under recognizances to keep the peace ; that a false suit, 
under Regulation VIl. 1799, was then preferred by the plaintiff in 
the Noacally district, and at the time he (defendant) came to Burri- 
saul to adopt measures connected with this present action, he was ap- 
prehended and carried off to the Noacally district ; that his son de- 
posited in the collectorate the amount claimed in the summary suit, 
and in consequence of an application to the collector and the 
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magistrate, as well as a petition to the deputy magistrate at Noacally, 
for his release, tlie plaintiff* caused another complaint to be brought 
against him of dispossessing the piada; that both these suits were 
dismissed by the uncovenanted deputy collector of Noacally, and 
the amount in deposit returned to him. * 

The plaintiff', in his replication, alluded to his being a mahajun, 
and in the habit of lending money, and denied the allegations men- 
tioned by the defendant. 

Tlie principal sudder ameen suspected the bond from its appear- 
jince, and with reference to the discrepancy in the evidence of the 
witnesses to the bond, the absence of the writer of the document, 
the fact of recognizances having Jbeen taken from the plaintiff* in 
consequence of a petition from the defendant, the falsity of the suits 
instituted against him by the plaintiff in Noacally, and the enmity 
shown to have existed for ten or twelve years between the parties, 
ho discredited the claim and dismissed it. 

The appellant reiterated his former pleas, and observed that, if 
fraud w^as intended, it 'svas not likely he should have resorted to a 
person in the interest of the defendant to write the bond, and that 
its validity could not be affected by any petition which the defen- 
dant might subsequently make. 

The bond was said to be made payable in the month of Assin 
1245, and taking into consideration the dates of the disputes betw^een 
the parties and the unfounded suits brought against the respondent 
in the Noacally district, and the date of this present action, it is 
impossible not to suspect the whole transaction, and that this suit 
has been got up entirely out of spite, l^he ord«r of the principal 
sudder ameen is therefore confirmed, and the appeal dismissed, wdth 
costs. 


The 25th Mauch 1850. 

No. 62 of 1847. 

Appeal from the decision of Moulvee Mahomed Kulleem, Principal Sudder 
Ameen, dated the \%th August 1847 . 

T. P. D’Silva and Anthony D’Silva, (Defendants,) Appellants, 

versus 

Doya Muyee Chowdrain, wife of Punchanund Eae, deceased, 
(Plaintiff*,) and Mrs. Louisa D’Silva, * wife of Domingo Manuel 
D’Silva, deceased, mother and guardian of Domingo Manuel 
Antliony D’Silva, minor, and Mohun Chunder Ghoo, (Defen- 
dants,) Respondents. 

This suit was instituted by the plaintiff to recover from the de- 
fendants the sum of rupees 4,617, principal and interest, after deduct- 
ing rupees 200 as paid, being on account of a loan of rupees 3,000, 
contracted to her husband by Domingo Manuel D’Silva, husband of 
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Mrs. Louisa DaSilva, anti liis ftaib> Mohun Chunder GIioo, on the 
. 21st Jyte 1248, to rescue from sale in satisfaction of a decree of 
court five difierent estates, two of which were recorded as the property 
of Domingo D’Silva, two of Manuel D’Silva, and one of Pedro, 
Domingo, Manuel, Jolin, Thomas, Joseph, Matthew and Antliony 
D’Silva. 

Anthony D’Silva denied all connection with the case, and declared 
tliat he was a minor at the time the debt was said to have been in- 
curred, that he had large claims upon his executor wdiich were not 
yet satisfied, ajid he could not be responsible by law for any debt his 
executor may have contracted. 

The replication of the plaintiff %vas to the effect that the executor 
borrowed the money not to injure but to benefit the minors. 

TliomaS Paul D’Silva’s reply was to the same purport as that of 
Anthony D’Silva. 

Mrs. Louisa D’Silva admitted the debt, which she declared was 
incurred upon the responsibility of them all. 

Molmn Chunder G boo’s reply was similar to that of Mrs. D’Silva, 
with addition that he merely signed the bond as naib, and had no 
personal connection in the transaction. 

The principal sudder ameen had no doubt of the contraction of 
the loan by Domingo Manuel D’Silva and his naib Molmn Chunder 
Glioo, and as no proof was adduced of the debt liaving been incur- 
red for the benefit of the other defendants, he gave a decree against 
Mrs. Louisa D’Silva, wife of Domingo Manuel D’Silva, and Mohun 
Chundey Ghoo, his naib, who were to pjiy the principal sum, rupees 
3,000, and interest fJb the date of suit, rupees 1,6 17, and further interest 
to the day prior to the decrecj^ rupees 415, in all rupees 5,032, and 
costs, releasing the other defendants, who were to pay tlieir own costs. 

The appellants are dissatisfied with this order, because they assert 
they were unnecessarily included as defendants in the case. 

There is nothing in the papers or in the principal sudder ameen’s 
decree to show that they 'were unjustly sued ; indeed, considering 
the connection between the parties concerned, and that the contract- 
or of the loan was the executor of the appellants and according to 
the plaintifFs belief borrowed the money for the benefit of the 
minors as well as Ijis own, the plaint would have been pronounced 
defective if the appellants, who had arrived at their majority, bad 
not been named as defendjftits. I see no reason therefore to disturb 
the decision of the principal sudder, wliich is confirmed, and the 
appeal dismissed, with costs. 
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Pbesent: F. CARDEW, Esq., Judge. 


The Sth Mabch 1850. 

Case NoJ 4 of 1850. 

Regular Appeal from a decision passed Ly the Moorsiff of Amduhra, 
Gholam Buttool, November 12M, 1849. 

Earn Dcwasee and Driimmuycc Dasya, (Defendants,) Appellants, 

verstis 

Sheikli Asumtoolla and Klioodoo Bibi, (Plaintiffs,) Respondents. 

This suit was instituted on tlie 12tli March 1849, to recover the 
sum of Company’s rupees 60-1, principal and interest, on a bond, 
alleged to have been executed by the defendants in the plaintifl's’ 
favor, under date tlie 19th Bhadro 1252 B. S. 

The defendants, in answer, denied the claim in toto^ and pleaded 
that it had been brouglit forward through enmity, as a means of 
breaking up a retail shop they kept in the village similar to one 
kept by the plaintiffs themselves. • * 

The defendant. Ram Dewasee, urged that ho could read and 
write, and consequently, if the boiHl were true, it would bear his 
signature. 

The plaintiffs, in their reply, denied the fact in the answer. 

The moonsiff decreed the suit in favor of the plaintiffs, recording 
that execution of the bond was proved by three subscribing wit- 
nesses, and tliat the defendants had failed to establish their pleas : 
they had produced only one witness for examination ; two otlier 
witnesses were in attendance on the 1 1 fh September, but they 
absented themselves without having been examined ; and the vakeels 
of both parties stated that they waited for hotliing further to com- 
plete the case. • 

The moonsiff does not state why the two witnesses were not ex- 
amined when they were in attendance ; the 1 1 th September was 
the day preceding the close of the courts for the Dusserah vacation, 
the appellants say, on which account the witnesses in the press of 
other business were unattended to, and this may probably have 
been the case ; but whatever the reason may be, the witnesses 
having been duly summoned, the moonsiff should not have proceeded 
with the case without first explicitly calling upon the defendants’ 
vakeel to satisfy him by evidence on oath that the witnesses are 
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material to the oaiise, agreeably to the rule prescribed in Construc- 
tion No. 1126; and as the moonsiff failed to observe that rule, I 
reverse his decision as being incomplete, and remand the case for 
re-trial. 


The Stu Mauch 1850. 

Case No. 6 of 1850. 

Regular Appeal from a decision passed hj the late Moonsiff^ of Boohraj- 
porCi Mouhee Atta Allee^ December 23rd, 1849 . 

Krishto Mundul, (Defendant,) Appellant, 
versus 

Shama Soondree Dasya, (Plaintiff,) Respondent. 

This suit was instituted on the 9th July 1846, to recover the 
sum of Company’s rupees 74-6-9, principal and interest, on a bond 
dated the 17th Bhadro 1250 B. S., e^ocutcd by tlie defendant in 
favor of Sreeram Dee, deceased, to whose estate the plaintiff has 
succeeded as his widow and heir. 

The defendant acknowledged the bond, and pleaded that he had 
repaid in produce and cash the sum of ru])ees 55-12. 

The moonsiff* decreed the suit in favor of the plaintiff, on the 
ground that the defendant had failed to adduce proof in support of 
his plea. 

I find that proofs were called for from the defendant on the 13lh 
Octobe/1849, froi^i which date he took no steps in furtherance of 
his plea; and no sufficient reason for the default having been assign- 
ed in the petition of appeal, 1 tonfirm the decision under Clause 8, 
Section 16, Regulation V. 1831. 

The 9Tn Makcii 1850, 

Case No. 7 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Soory, Koolo- 
danund Mookurjea, December 10 ^/^, 1849 . 

Gour Das Byragce, (Defendant,) Appellant, 

^ versus 

Manik Chund Saha and Nund Lol Salooee, (Plaintiffs,) Respon- 

" dents. 

This suit was instituted on the 7th February 1849, to recover 
the sum of Company’s rupees 51-10, principal and interest, on a 
bond, bearing date the llth Asar 1255 B. S., alleged to have been 
execut^ by the defendant in favor of the plaintiff, Manik Chund 
Saha, in acknowledgment of a loan of 48 rupees ; and the money 
having been actually advanced for the purpose of the loan by the 
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jJaintilT, Nund LoJ Salooee, it was requested in the plaint that the 
decree might be given in favor of the latter. 

The defendant, in answer, denied the claim, and pleaded that the 
bond was taken from him by Manik Chund Salia, under whom he 
held the situation of gomashtah, by force, on the pretence of his 
having occasioned loss in the performance of his duties. 

The moonsiff* decreed the amount of the claim, recording that 
the loan of the money and the "Voluntary execution of the bond by 
the defendant were proved by the evidence of three subscribing wit- 
nesses, and that the defendant had failed to adduce evidence in 
support of his answer ; and being^of opinion, on perusal of the record 
and petition of appeal, that no sufficient grounds have been shown 
to impugn the correctness or justness of the decision, I confirm the 
same under Clause 3, Section 16, Regulation V. 1831. 

The 9x11 March 1850. 

Case No. 10 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Ookhra, 
Gohind Chund Chowdhree^ ’December lOM, 1849. 

Rookneekanth Buksheo, (Defendant,) Appellant, 
nersus 

Punalal Singh Baboo, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff on the 4th January 1849, 
to recover the sum of Company’s rupees 7-4, as^dainages on account 
of injury caused to the crops of one beegah of paddy by the tres- 
passing thereon of three buffalos belonging to the defendant, on the 
night of the 12th' Agrahon 1255 B. S. 

The defendant, iii'answer, pleaded not guilty, stating that liis cow- 
herd ought to have been made a defendant ; that the injury to the 
crops was not caused by his buffalos, but by a cow belonging to 
another party ; that the suit had been got up against him at the in- 
stigation of the talookdar, Dhurm Das Bukshee, with whom he was 
on bad terms ; and that the claim would be found on enquiry to be 
utterly false. 

Tlie moonsiff was of opinion that there was no necessity to make 
the defendant’s cowherd a party to thq suit ; and, considering the 
defendant’s answer a mere denial of the claim, he called for proofs 
on the part of the plaintiff only, and, on the evidence produced by 
him, decreed the suit in his favor. 

I concur with the moonsiff in opinion that it is not^ necessary to 
make the cowherd a party to the suit; but the defendant is clearly 
entitled to adduce evidence in refutation of the claim, and I accord- 
ingly reverse the decision as being at variance with Section 39, Re- 
gulation XXIII. 1814, and remand the suit for re-trial and decision 
dc novo. 
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The 9tii Makch 1830, 

Case No. 12 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Dhekkabaree, 
Neel Madhub Mookurjea, December \8th, 1849. 

Sheikh Musulah-ooddeen, (PlaintiflP,) Appellant, 
versus 

Sheikh Shahzad and others, (Defendants,) Respondents. 

This suit was instituted on the 28th August 1848, to recover 
possession of one beegah five cottahs of land. 

The parties submitted the deciscon of the matters in dispute to 
arbitrators, who gave an awai'd in* favor of the plaintiff; but the 
moonsiff* set aside the award, without any objection being made 
against it by either of the parties, on the ground that it was not sup- 
ported by the evidence. 

This is clearly illegal. By the arbitration bonds executed by the 
parties agreeably to Section 5, Regulation XVI. 1793, they bound 
themselves to abide by the award and agreed that it be made a 
decree of the court ; and it was incumbent on the moonslff' to j)ass a 
decree in conformity to the award, which could only be set aside on 
j)roof of gross corruption and partiality in tlic cause on the part of 
the arbitrators, as provided in Section 9 of the above regulation. 
I tlierefore reverse the moonsiff‘’s decision, ami send back the case 
for revision with reference to the foregoing remarks. 

•The 12th March 1850. 

Case No. 8 of 1850. 

Regular Appeal from a decision passed by the Principal Sudder Ameen 
of Beerbhoonii Moulvee Nujumul liwp December 10^/i, 1849. 

Syud Waris Alee and Syud Abdool Alee, (Plaintiffs,) Appellants, 

versus 

Nilachul Pal and Syud Shah Sudnoo Mecan, (Defendants,) 
Respondents. 

This suit was instituted by the plaintiffs as the heirs of Bandce 
Bibi, deceased, on the 21st May 1848, to recover the sum of Com- 
pany’s rupees 340-6-6, being the collection of a 3 annasy 11 gundahs, 
1 cowricy and I krant share of raouzah Kurumkel, pergunnali Huree- 
pore, with interest, for the years 1243 and 1244 B. S. 

The plaintiffs stated that the collections of the abovementioned 
share of mouzah Kurumkel, belonging to Bandce Bibi, were made in 
the years m question by the defendant Nilachul Pal, wlio had been 
appointed gomashtah by Syud Shah Sudnoo Meean, another share- 
holder ; that Nilachul Pal had never accounted for the money, and 
they therefore sued him and Sudnoo Meean jointly for the amount, 
at the rate of rupees 400 per annum on the entire estate. 
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The defendant, Sudnoo Mcean, m answer, denied that he bad any 
thing to do with the claim, or that he had given any authority 
to Nilachul Pal, to collect Bandee Bibi’s share of the rents, that 
he should be made answerable. 

The defendant, Nilachul Pal, in answer, stated that he collected the 
entire rents of the mehal, including Bandee Bibi’s share, in the years of 
dispute, under tlie authority of Sudnoo Meean, and that he had paid 
tlie entire amount, namely, rupees 398-15-18, for each year, to Sudnoo 
Meean, under an acquittance bearing date the 8th Asar 1246 B. S. 

On the 29th June 1849, the principal sudder amcen decreed the 
suit against the defendant, Nilachul Pal, releasing Sudnoo Meean 
from responsibility, on the grounds that it was proved that Nilachul 
Pal was appointed gomaslitah, *as well on the part of the plaintiff's 
as of Sudnoo Meean, and that the acquittance produced by Nilachul 
Pal, though sworn to by three witnesses, was unworthy of con- 
fidence. 

On appeal on the part of Nilachul Pal, the case was remanded to 
the lower court, under date the 29th October 1849, on the grounds 
that in disposing of the acquittance the principal sudder ameen was 
entering into and adjusting a dispute between co-defendants, con- 
trary to the rules of practice; and he was directed to decide the case 
as between plaintiffs and defendants. See Decisions of this court 
for 1849, page 147. 

The principal sudder ameen has accordingly revised the case, up- 
holding his former judgment, save as regards the acquittance, on 
wliicli he passed no opinion. ^ • 

The plaintilfs now appeal from this decision, objecting to the re- 
lease of Sudnoo Meean ; but there is no proof on the record of liabili- 
ty on the part of* Sudnoo Meean ; on the contrary, the fact that 
Nilachul Pal collected the rents in the years of dispute as gomash- 
tah on tlie part of the plaintiff* Waris Alee, is proved by the plain- 
tiff’s own witnesses. 1 therefore confirm the decision under Clause 
3, Section 16, llcgulation V. 1831. 

The 12tii March 1850. 

Case No. 14 of 1850. 

Regular Appeal from a decision passed by tpe Moonsiff of Bhekkaharee, 
Neel Madhuh Mookuiyea^ December 15M, 1849. 

Hurmohun Ghose Mundul, (Defendant,) Appellant, 
versus 

Khetro Munee Dasya, (I^laintiff,) Respondent. 

This suit was instituted on the 1st February 1849, to recover 
the sum of Company’s rupees 13-11, being the balance due on a 
bond, bearing date the 24th Poos 1249 B. S., executed by the defend- 
ant in favor of Bliikyakur Ghose, deceased, husband of the plaintiff! 
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The defendant acknowledged the bond, pleading that he had paid 
the deceased the amount due on it in full, under an acquittance, 
dated the 7tli Bhadro 1252, and that the bond was not returned by 
tlie deceased on the pretence of its having been accidentally burnt. 

The moonsiff, having no confidence in the evidence of the three 
witnesses produced by the defendant in support of the acquittance, 
(who were other than the witnesses to the bond,) on account of dis- 
crepancies in their evidence, disallowed the defendant’s plea, and 
decreed the amount of claim in favor of the plaintiff ; and being of 
opinion, on ])crusal of the I’ccord and petition of appeal, that no suf- 
ficient grounds have been shown to impugn the correctness or just- 
ness of the decision, I confirm the*same under Clause 3, Section 16, 
Regulation V, 1831. 


The 13th March 1850. 

Case No. 5 of 1850. 

Regular Appeal from a decision passed hy the Principal Sudder Anieeu 
of Beerhhoom, Moulvee Najumul Pecemher oth, 1849. 

Dwarkanauth Sirkar, Shaiia Chum Sirkar, and Juguiiath Sirkar 
and otliers, (Plaintiffs,) Appellants, 
versus 

Bahadoor Alec Khan and others, (Defendants,) Respondents. 

This suit, which involves a boundary dispute, came before me 
on appeal preferred on the part of the ])laintiff‘, on the 17 th May 
1848, udicn it wasi remanded to tlie lower court for further investi- 
gation by a local enquiry. Sec Decisions of this court for 1848, 
page 16.^ 

The disputed land, 120 beegahs in extent, w^as claimed by the 
j)laintiffs (appellants) on the allegation that it was ])art and parcel 
of mouzali Maldiali belonging to their mokurruree ghatwallee talook 
Scema, and that the defendants dispossessed them thereof in the 
month of Agi’ahon 1252 B. S. 

The defendants pleaded that the disputed land belonged to their 
mokurruree mouzak Doomdoomec, and that plaintiffs never had 
possession. 

It is acknowledged by both parties that the w'estern boundary of 
mouzaliDoomdoomee, separating it from mouzali Maldiali, is a road 
leading from Lucliooraee-dilii to Salooka ; and the point at issue in- 
volves the identity of this road, the plaintiffs claiming as the boun- 
dary a road passing between the same places to the eastward of the 
road pointed out by the defendants. 

The result \)f the local enquiry instituted by the principal sudder 
ameen, under the orders of this court as indicated above, shows that 
the imun and original road leading from Luchooraec-dilii to Salooka 
is the one pointed out by the defendants, the road claimed by the 
plaintiffs as tlie lx)undary being a mere track recently formed by 
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sountals settled in Doomdoomee by the defendants themselves. The 
principal sudder ainceiij tlieretbre^ in affirmation of his former deci- 
sion, dismissed the suit, with costs, declaring the claim to be vexa- 
tious and groundless. 

On perusal of the record and petition of appeal I can find no 
grounds for interference with this decision, which appears to be just 
and proper, and I tliercfore confirm the same under Clause 3, Sec- 
tion 16, Regulation V. 1831. 

The 14tu March 1850. 

Case No.^ of 1850. 

llegular Appeal from a decision lyassed by the late Moonsiff of Doohraf 
porcy Motdvee Atta Alee, November \2ih, 1849. 

Keiiaram Gorain Miindul and Deenonatli Gorain Mundul, 
(Dclendants,) Appellants, 

vei'sus 

Mudhoosoodun Naik, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff as the durputnee and 
se-puinee talookdar of mouzah Gukooroor, on the 2 1 st June 1 848, to 
fix tlie rent payable on beegahs 69-4 of land. 

The plaintiff stated that the defendants lield in mouzah Gukooroor 
beegahs 69-4 of mat land, for which they had hitherto paid a rent of 
96 rupees ; that on the 26th Bysakh 1255, he served on them a 
notice, under Sections 9 and 10, Regulation V. ^8 12, for an enhanc- 
ed rent to the amount of Sicca rupees 156, or Company’s rupees 
166-6, according to the pergunnah rates, but the defendants failed 
to enter into the engagements required. 

The defendants, in answer, denied the service of the notice alleged 
to have been issued on the date set forth in the plaint, and stated 
that the plaintiff served on them a notice under date the 15th 
Bysakh 1254, the year preceding, agreeably to which they entered 
into engagements Avith him to pay rent on beegahs 49-1 5 of land at 
the rate of 96 rupees ; that the rest of the lands in their possession 
(the particulars of which are given in the answer in detail) belonged 
to other parties, and was held by them (defendants) in subtenure, 
or on mortgage, &c. ; that they held a t^nk, named Kuduinee, rent- 
free, under a siinnud granted by the zemindar on the 12 th Chyte 
1245, prior to the sale of the tmook in putnec, and which conse- 
quently was not liable to assessment; and they objected further 
that the plaintiff had omitted to record in the petition of plaint the 
boundaries of the lands, which prevented them from giving a dis- 
tinct answer to the claim. 

The plaintiff, in his reply, denied the facts in the answer, and 
stated that he would give the boundaries of the lands when the 
ameen shall have been deputed to measure and assess them. 
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The moonsift', without making any preliminary enquiries in re- 
spect to the pleas entered in the answer, at once deputed an ameen, 
and on his report decreed to the plaintiff rent at the rate of rupees 
130-7-5, with costs of suit. 

The decision is altogethet^^ incomplete. The objections advanced 
by the defendants, as to the service of the notice and to their having 
entered into engagements for the land in 1254, have been entirely 
overlooked. Other objections to several parcels of land, amounting 
on tlie whole to beegahs 22-8-9, the moonsiff disallowed without en- 
quiry, some because the alleged owners had not come forward to 
claim the same, and others because they had not been advanced in 
the answer, and this notwithstanding the objection raised in tlie an- 
swer in respect to tlie want of boundaries. The tank, named 
Kudumee, has been assessed without reason assigned, though the 
defendants produced a sunnud and three witnesses in support of tlieir 
plea regarding it ; and moreover the defendants have been saddled 
with the costs of suit to the heavy amount of rupees 251-1-9, in- 
cluding rupees 222-13 the expence of the ameen, who, it appears, 
was allowed eight months and a half to measure and assess only 65 
beegahs of land. 

1 reverse tlie decision as being incomplete, and remand tlie case 
to the present moonsilf for further investigation and re- trial, lie will 
in the first place dispose of the objections as to the service of the 
notice and to the defendants having already entered into engagements 
with the plfiintiffs. Should those objections be disallowed, lie will 
then investigate tjje objections to the se\eral parcels of land 
referred to above, whether the same were advanced in the answer, or 
after the ameen’s report was filed, and will pass a distinct decision on 
each. lie wdll dispose of the plea regarding Kutlumec tank with 
reference to the precedent of the Sudder Dew^anny Adawlut in the 
case of Huree Mohun Das and others, appellants, versus Prankishen 
Kaee, respondent, recorded in the Select lleports for 1847, volume 
VII. page 384. He will then fix the rent of the lands found liable 
.to assessment, according to the pergumiah rates ; and finally ho w'ill 
consider the costs of suit. On this matter he wall decide w hether 
the ameen is entitled to the full salary of eight and a half months 
Avith reference to the quantity of work performed by him, and call 
upon him to refund any supi in excess of Avhat may be considered 
a fair remuneration of his servuces, charging the residue, including 
the costs of the court, to tlie parties in just proportions. 
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The 15th Makch 1850. 

Case No. 9 of 1850. 

Regular yjppeal from a decision passed by the Moonsiff of Amduhra^ 
Gholam Buttool, Becemhe^ 13M, 1849. 

Radhanath Kora, (Plaintiff,) Appellant, 
versus 

Radhasoondur Thakoor and others, (Defendants,) Respondents. 

This suit was instituted by the plaintiff, a ryot of Hureeramporc, 
on the 26th June 1 848, to recover possession of 4 beegahs o{‘ mal 
land, from which lie had been dispossessed by the defendants, ryots 
of a neiglibouring mouzah, with vyasila7it or mesne profits, from 1250 
to 1254 B. S., at the rate of rupees 4-2-19 per annum. 

Tlie moonsiff decreed to the plaintift* possession of the land, but 
disallowed the wasilaut sued for, on the ground that " the plaintiff 
claimed not the value of the produce of land, but the rent, which 
could not be demanded by one ryot from another ryot, without a 
document of title.” 

The moonsiff* has apparently misunderstood the matter. The 
plaintiff stated in his petition of plaint that wasilaut from the date 
of dispossession was justly due to him, but he had no means of prov- 
ing what the actual produce of the land was ; that he was, however, 
at least entitled to I'ccover from the defendants the amount of the 
rent of the land, for which he was himself answerable to the talookdar 
of Hureerampore, and he therefore laid his claim on account of wasi- 
laut at the value of the rent payable for lands of the same quiflity ac- 
cording to the pergunnah rate. 

The defendant made no objection to this mode of valuation, and 
as it is perfectly reasonable, 1 do not see that any objection can be 
taken to it on the part of the court. I consequently remand the case 
to the moonsiff with directions to revise it, as far as regards the 
claim to wasilaut^ with reference to the above remarks. 

The 15th March 1850. 

Case No. 18 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of OoMrOi Gohind 
Chund ChowdlireCf December lOM, 1849. 

Parbutee Dibya, (Defendant,) Appellant, 
versus 

Nuffur Chundur Bhuttacharje, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff* on the 17th January 1849, 
to recover the sum of Company’s rupees 10-10-6, being arrears of 
X’ent from 1249 to 1255 B. S., with interest, on 1 beegah 6 cottahs 
of bruhmuttur land alleged to have been engaged by Bukronath 
Bhuttacharje, deceased, husband of the defendant I’arbutee Dibya, 
(appellant,) under a kubooleut, dated the 21st Maugh 1246. 

4 
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The defendant (appellant) denied the claim in tuto. 

The moonsiflf found the execution of the kiibooleut by the deceas- 
(id Bukronatli Bhuttacluirje satisfactorily proved ; but as it appeared 
that the land had been occupied since the deceased’s death by Hung- 
sheshur Banurj ya, the son-in-law of the defendant Parbutee Dibya, 
he did not consider the latter liable for tlie rent beyond the term of 
the lease, which extended only to the close of 1249, and he there- 
fore decreed against her, as being in possession of the deceased’s 
estate, the rent of tliat year only, with interest and proportionate 
costs ; and being of opinion, on perusal of the record and petition of 
appeal, that no sufficient grounds have been shown to impugn the 
correctness or justness of the ddcision, I confirm the same, under 
(^Jausc 3, Section 16, Regulation V/ 1831. 

The 26tii Maiicji 1850. 

Case No. 22 of 1850. 

Jlogulnr Appeal from a decision passed hy the Principal Sadder Ameen 
of Beerhhoomy Moulvee Nvjuinul limp December 21th y 1849 . 

Puresh Acharje and others, (Defendants,) Appellants, 
vefsm 

liala Doorga Pursliad, successor by purchase to Fuzul Hoosen 
and others, (Plaintiffs,) Respondents. 

This suit, wljich was instituted to recover the sum of Company’s 
rupees <002-6-5, mesne i)rofits with interest on a 9 annas share of 
uiouzah Mulieshdal, for the years 1234, 1235, and 1236, 1240, and 
1241 B. S., came before me in appeal on the 30th May 1849, when 
it w^as remanded to the lower court for re-trial, because the principal 
sudder ameen had omitted to disj)ose of a plea founded on the 
statute of limitations. See Decisions of this court for 1849, 
page 63. 

The principal sudder ameen lias now admitted the plea, and 
•decreed to the plaintiff the sum of rupees 72-3, as the mesne profits 
of 6 annas 15 gundahs share of the mouzah for the years 1240 
and 1241, the claim to which was not affected by the law of limita- 
tions, agreeably to a separate account. 

I regret to be obliged to remand the case a second time for 
re-trial. The defendants (appellants,) in their answer to tlic petition 
of plaint, acknowledged that they were in possession of tlie share 
in the years in question, but pleaded that it was held by them in 
farm in'liquidation of a sum of rujiees 401, borrowed by the plain- 
tiffs’ ancestor, Zahir Alee ; and the principal sudder ameen has 
now taken no notice of this plea, further than recording it in his 
judgment as having been advanced in the answer; and on referiang 
to the record of the suit I find that no proceeding was held under 
Section 10, Regulation XXVL of 1814, in consequence apparently 
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of the case having been referred to arbitrators ; but the omission 
was quite irregular. Moreovei’, the separate account, agreeably to 
which the sum decreed is said to have been awarded, is not forth- 
coming. 

The decision is therefore altogether incomplete, and I send back 
the case to the lower court to be proceeded with ah initio. 


The 26Tn March 1850. 

Case No. 25 of 1850. 

Regtdar Appeal from a decision passed by the Moons iff of Amduhra, 
Gholam JButtool, Becemher 28M 1819. 

Doorga Narayun Race, (Defendant,) Appellant, 
versus 

Bindrabun Race Chowdhree, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff, on the .Slst March 
1849, to set aside an order passed by the collector of Bcerbhoom, 
on the 15th February 1849, awarding against him in favor of the 
defendant (appellant,) a commissioner appointed under Act 1. of 
1839, for the sale of distrained property, ten per centum on a claim 
for rent amounting to rupees 342-7-10, to recover which the plain- 
tiff’s property had been distrained under Regulation V. 1812, by 
the farmer of 4^ annas share of mouzah Paunch-sonwa. 

The phiintilf objected to the collector’s award, on the ground that 
no sale had taken place, he having deposited the amount of claim 
in the collector’s office; and in support of hi^ position he quoted 
Section 2, Act I. of 1839, Section 52, Regulation XXIII. 1814, 
Section 5, Reguktion VII. 1799, Section 11, Regulation XVII. 
1793, and the Circular Order of the Sudder Dewanny Adawlut, 
dated the 13th January 1837, stating that he brought these rules 
to the collector’s notice by petition, which the collector rejected. 

The defendant (appellant) in answer, stated that though no sale 
took place, he issued the proclamation, deputed a peon to the spot, 
and did all that was required of him short of proceeding to the ac- 
tual sale, and he contended therefore that he was entitled to his 
commission under the spirit of the regulations quoted. 

The moonsiff decided that as no sale took place the defendant was 
not entitled to any commission, and he* consequently decreed the 
suit to the plaintiff with full costs. 

By Construction No. 714 passed on Section 5, Regulation VII. 
1799, but which is equally applicable to the new law. Act I. of 1839* 
it has been ruled that the seller of distrained property is entitled to 
be reimbursed his expenses actually and necessarily incurred, 
though no sale take place. This rule, which should have guided 
the 'moonsiff’ in his decision, has been overlooked by him, and I 
therefore reverse the decision as being illegal, and remand the case 
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to the lower court in order that it may be disposed of according 
to law. 


The 26tii March 1850. 

Case No. 26 of 1850. 

llegular Appeal from a decision passed by the Moonsiff of Amduhra^ 
Gholum Buttool^ December 2Sthy 1849 . 

Doorga Narayuii Eaee, (Defendant,) Appellant, 
versus 

Bindrabun Race Cliowdlircc, (Plaintiff*,) Respondent. 

This suit was instituted by the plaintiff on the 31st March 1849, 
to set aside an order passed by the collector of Beerbhoom on the 
15th February 1849, awarding against him in favor of the defend- 
ant (appellant,) a commissioner appointed under Act 1. of 1839 for 
the sale of distrained property, ten per cvntnrn on a claim for rent 
amounting to rupees 57-14-4, to recover which the plaintiff ’s pro- 
perty had been distrained under Regulation V. 1812, by the farmer 
of 4^ annas share of moiizali Paunch-sonwa. 

The pleadings of the parties and the decision of the moonsiff* are 
similar to those recorded under the preceding number, and 1 reverse 
the decision, and remand the case to the lower court on the same 
grounds. 


• The 27tii March 1850. 

Case No. 208 of 1849. 

Regular Appeal from a decision passed by the Moonsiff^ of Knndera^ Mirza 
Ushkuree Fikruty Avgust 1849 . 

Etee Khan, Sheikh Amlah, Sheikh Subroo, Sheikh Bugloo, and 
Sheikh Emanut, (Defendants,) Appellants, 
versus 

Sheikh Khoda-newaz, (Plaintiff*,) Respondent. 

This suit was instituted on the 20th May 1849, corresponding 
with tlie 17th Jetli 1256 B. S., to recover damages to the amount 
of rupees 60, for assault and abusive language. 

The plaintiff stated that^ the defendants had been employed by 
him as laborers to clear out a tank ; tliat, on the 10th Jeth 1256, he 
called tliem to his house and directed them to smooth off and measure 
the worl^ with the view to an adjustment of accounts, but they refused 
to do so and made unreasonable demands, and, these not having 
been complied with, they abused him in an unbecoming manner, 
seized him by the hair and dishonored him. 

The defendants, in answer, pleaded not guilty, stating that they 
M^ent to the plaintiffs on the date in question to demand their wageKS, 



ZILLAU BKKRBKOOM. 


43 


which the plaintiff refused to give; that the defendant Sheikh Sub- 
roo remonstrated with liim^ telling him that liis withholding their 
wages was not the work of such a respectable man as he is, upon 
which the plaintiff, with the assistance of his servants, caught him 
(Sheikh Shubroo) by the throat arkl beat him with shoes ; that he 
(Sheikh Shubroo) was about to lay a complaint before the deputy 
magistrate at Cutwa for the assault, and tlio plaintiff anticipated 
him by bringing this action. They denied that they had assaulted 
and abused the plaintiff'. 

The moonsift* recorded in his decision that the defendants had 
produced no proof in support of their defence, though proof was 
duly called for from them on flie 23rd July; that four witnesses 
examined on the part of the pl^liiitift' proved the charge against the 
defendants (appellants); that the charge was a heavy one, but as 
the defendants’ means were small, he awarded against them the mi- 
tigated damages of 20 rupees. 

The defendants, in the reasons of appeal, explain that they were 
unable to adduce proof in the lower court in conse([uence of their 
having been apprehended on the 16th July 1849, by the assistant 
superintendent for tlie suppression of thuggee, by whom they were de- 
tained till the 10th September, and this statement is confirmed by a 
proceeding of that officer, dated the 2nd instant, in answ'er to a refer- 
ence on the subject from this court. This circumstance entitles the 
defendants to a re-trial of the case, for they could not be expected to 
defend the action when under restraint. But exclusive of that the 
moonsiffs decision is unsatisfactory per se, on account of its being 
recorded in too general terms. The charge Wouglit by the plain- 
tiff is, I find, not supported by the evidence to its full extent, the 
witnesses only deposed to that part of it involving abusive language, 
and the moonsiff should have noticed this, and have ascertained and 
recorded how the quarrel commenced and who was the aggressor, 
which is not shown by the record. I therefore reverse the decision 
as being incomplete, and remand the case to the moonsiif, with direc- 
tions to allow' the defendants to adduce evidence in support of their 
answer, and to re-try the case with reference to the above remarks. 


Tjie 28tii IMauch 1850, 

Case No. 33 of 1850. 

Regular Appeal from a decision passed^ by the Moonsiff' of Ookhra, 
Govind Chund Chowdhree, December 1849 . 

Racllia Kanth Sirkar and Lukhee Nurayun Sirkar, (Defendants,) 

Appellants, 

versus 

Ram Nurayun Sham, Sonatun Naik, Nuffur Sham, and Kulganee 
Churn Ghosal, (Plaintiffs,) Respondents. 

This suit was instituted to recover the sum of Company^’s 
rupees 126, the value of brushwood purchased by the parties in joint 
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parceiiy in mouzah Bonshee, which the defendants are alleged to 
have appropriated without accounting to the plaintiffs for their 
share. 

On the 29th May 1849, the moonsiff decreed against Radha 
Kanth Sirkar, Lukhee Nurayun Sirkar, (the present appellants,) and 
Ram Nurayun jointly, the sum of Company’s rupees^ 24-14-9, with 
proportionate costs, on the ground of the evidence of a defendant 
named Gyaram Mundul, by which the parties agreed to abide. 

On the 1 1th September 1849, on ap]:>eal preferred by the said 
Radha Kanth Sirkar, Lukhee Nurayun Sirkar, and Ram Nux’ayun 
Sirkar, the above decision was confirmed in respect to the two 
former, who had agreed to abide by the evidence of Gyaram 
Mundul, but there being no pi’oof oA the record that Ram Nurayun 
Sirkar had consented to that mode of trial, the suit was re- 
manded to the moonsiff with directions to pass a legal decision in his 
case. See Decisions of this court for 1849, page 144. 

Subsequently the defendant Ram Nurayun Sirkar died, and the 
moonsiff, considering him liable from the general evidence of the 
case, to the extent of one-third of the sum originally awarded 
against the three defendants jointly, now amended his decision by 
decreeing against the two surviving defendants (the present appel- 
lants) two-thirds of the said sum on their own account, and one- 
third on account of their being the heirs of the deceased Ram 
Nurayun Sirkar in possession of his estate. 

I observe that by the moonsiff’s former decision, which was con- 
firmed by this court in respect to the present appellants, the latter 
were each and se^ferally answerable to the phiintifis to the full 
extent of the sum awarded, I therefore see no reason for interfer- 
ence with the present decision, which is objected to on the ground 
that a third share ought to be awarded against the estate of the de- 
ceased, and I accordingly reject the appeal under the provisions of 
Clause 3, Section 16, Regulation V. 1831. 
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Present: W. S. ALEXjVNDER, Esq., Judge- 

The 8th March 1850. 

No. 74 of 1849. 

Appeal from the decision of Baboo Kisto Chunder Chowdoory, Moonsiff 

of Rqfmehal. 

Mr. C. H. Barne»s (Plaintiff,) Appellant, 
versus 

Bundoo Ally and others, (Defendants,) Respondents. 

Claim, bonded debt: instituted 16th May 1848, decided SOtli 
March 1849. 

This was an action on a bond for 69 rupees, 8 annas, with interest. 
The defendants denied the obligation, admitting that there were certain 
transactions between them and the plaintiff on- account of a farm. 

The moonsiff dismissed the claim, because two of the defendants’ 
names were not mentioned in the bond, and the evidence showed 
that they were the parties who received the money. The appel- 
lant preferred an appeal from this decision, requesting that the 
account book of the factory might be examined in proof of the 
claim. • 

A summons was issued for the respondents to Attend, 

Judgment. 

I see no grounds for interfering with the decision of the lower 
court in this case. The appellant has acted, I have no doubt, in 
good faith in the transaction. But if the agents, who manage his 
affairs, conduct them so loosely as to pay the money over to parties 
whose names are not entered in the instrument, and have it 
witnessed so carelessly that none of the witnesses agree in the same 
story, the fault must lie at their door, and not with the courts who 
dismiss the claim. Order accordingly, with costs. 

The 12th March 1850. 

No. 5 of 184^. 

Appeal from the decision of Moulvee Alice Buksh, late Sudder Ameen of 

Monghyr, 

Kurrum Singh and others, (Plaintiffs,) Appellants, 
versus 

Government, Golam Allee, and others, (Defendants,) Respondents. 

To obtain possession of certain lands in inouzah Issapore and to 
have their names registered in the books of the collector of Mon- 
ghyr: instituted 31st March 1847, decided 25th February 1848. 
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The plaint states that, on the 13tli Mangh 1210 F. S., Gunput Rae 
and others, ancestors of the plaintiffs, purchased 37 beegahs and 10 
cottahs of rent-free lands, situate in inouzah Issapore, and again on 
the 12th Aughun 1214 F. S,, a further purchase of 12 beegahs and 10 
cottahs was made : for these purchases the plaintiffs hold deeds of 
sale, obtained from the vendors, who are now dead, leaving heirs 
surviving them. In the year 1839 these lands were resumed by 
the Government, and a settlement for them was made witli one 
Motee Singh, subsequently the settlement was set aside, and another 
was effected with Golam Allee, and another which was confirmed 
by the revenue authorities. The plaintiffs, therefore, sue for posses- 
sion of 49 beegahs 1 1 cottahs of land with mesne profits, and that 
the collector be directed to make a settlement with them in the 
place of the defendants Golam Allee and others. 

The answer tendered by the vakeel of Government is to the fol- 
lowing effect. That the institution of the present suit is contrary 
to Clause 2, Section 23, and Section Si, Regulation VII. of 1822, 
and Circular Orders of the 18th August 1837. The mouzah of 
Issapore was attached and settled under Regulations YII. of 1822 
and IX. of 1825. On the 14th April 1838 a proclamation was is- 
sued, calling upon all parties connected with the above mouzah to 
appear within one month and produce their papers under the pe- 
nalty of having their claims rejected should they neglect this notice. 
The plaintiff^ Kurrum Singh, was served wdth a copy of the decree 
in favor of Governrnnet in the case which had been tried under the 
provisions of Regulation II. of 1819. Nevertheless at the time of 
settlement he failed to appear and enter proof of his rights and 
possessions. A settlement was made with one Motee Singh, and on 
the expiration of two years a fresh enquiry into the capabilities of tile 
soil took place, and a settlement was made with Golam Alice. 
During the period when these inquiries w^ere going on, Kurrum 
Singh never made his appearance. At length after the conclusion of 
tlie settlement on the 22nd September 1841, Kurrum Singh appear- 
ed, and presented a petition, stating that he held two deeds of sale for 
60‘beegahs, and prayed that a settlement might be made with him ; 
but his claim w'as rejected as he failed to appear and adduce proof of 
possession from April 1838 to September 1841. 

The other defendants answer that the plaintiffs admit that the 
lands now sued for, form a ibortion of Issapore, and that they are not 
in their possession. Defendants were the proprietors of the whole of 
Issapore, and on that account the Government effected settlement 
with them. The plaintiffs are mere cultivators of the soil. 

The sudder ameen has dimissed the plaintiffs’ suit on the grounds, 
1st, that the deeds of sale are neither attested nor registered ; 2nd, 
that a proclamation was^issued on the 4th April 1838, notwith- 
standing which the plaintiffs did not appear until the 7 th June^ 
1839; 3rd, that plaintiffs have failed to show that Afstd Allee and 
others, who sold the lands to them, were themselves in possession ; 
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4th, Construction No. 1371 and the case of Nynhur Govindo Bose 
vei'sus Musst. Immam Bandeo, 17th July 1847, would seem to warrant 
a dismissal of their claim. 

From this decision the plaintiffs have appealed, urging, among other 
grounds, that the proclamation directed to bo issued in conformity 
with Regulation VII, of 1822, dirdeting them to appear and enter, 
into an engagement with the Government, was not issued, and, 
therefore, that it cannot now be pleaded that they were recusant 
and unwilling to engage. A summons was issued for the respon- 
dents to attend, and a precept forwarded to the collector to produce 
the papers of the Issaporc settlement case. 

JupGMENT. 

The lower court, on hearing the plea of the collector in this suit, 
ought, under Section 38, Regulation XI. of 1822, to have non- 
suited the plaint, or, under Construction No, 1075, have given 
plaintiffs the option (if they did not appear to be actuated by an im- 
proper motive) of filing a supplementary plaint and withdrawing the 
collector’s name. The case, however, has been decided, and no 
notice taken of the collector’s plea. In appeal, no fresh objection has 
been entered by the collector, and as the appellants (through their 
vakeels) have agreed to waive all claim against the Government, 
and the return of the case to the lower court would subject all par- 
ties to serious inconvenience and delay, I proceed to record a deci- 
sion on the question at issue between the parties. 

Under Clause 2, Section 12, Regulation VII. of 18^2, suits 
of tills nature can be entertained by the ordinary > courts, because the 
plaintiffs merely claim to bo restored to the possession of laiuls 
which the colloct^or has transferred to others. Consequently, the 
precedent quoted by the siidder ameen, which appears to refer to a 
question respecting the jurisdiction of the special commissioner, 
does not apply in the present case. 

In the year 1837, when an araecn was deputed for local investi- 
gation to mouzah Issaporc Koilah, an aymah mehal attached by 
the spctdal deputy collector, he reported that within the area of the 
above mouzah, comprising about 5,000 beegahs, there were two par- 
cels of land containing about 100 beegahs held also rent-free by dif- 
ferent parties. The appellants (plaintiffs in the court below) Kurrum 
Singh and others were mentioned as holding under deeds of sale 
49 beegahs, 19 cottahs, 8 doors. Acting on this report the deputy 
collector proceeded to try the appellant’s rights, and, on their failing 
to appear, a decree was passed in favor of the Government, and they 
wer6 served with a copy of the proceeding. Finally, a settlement 
for these lands was effected with the respondents, and altliough the 
appellants petitioned that a settlement might be made with them as 
proprietors, their petition was rejected on nio grounds that they had 
failed to appear and adduce proof of possession. The appellants 

5 
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have urged that no proclamation subsequent to the resumption of 
their tenure calling upon them to attend, and enter into an engage- 
ment with the Government as directed in Clause 4, Section 10, 
Kegiilation Vll. of 1822, was issued; and on examination of the 
original settlement papers I cannot find this proclamation, nor would 
it appear to have been issued. It remains to consider the claim 
brought forward by the appellants on its merits. The sudder anicen 
remarks that they have failed to prove the possession of the vendors, 
Afsul Allee and others, but the courts do not require proof of trans- 
actions which took place some 40 years back, if the persons in pos- 
session of the property have held under a title of purchase for a 
period of 1 2 years, and no fraud or dishonest acquisition be esta- 
blislied against that title. There is, in my opinion, a strong presumj)- 
tion in favor of these lands having been purchased by the ancestors 
of the appellants, and of their having held possession of them up to 
the i)rescnt time ; first, there are the deeds of sale filed in the suit ; 
second, tlie report of the ameen, that the appellants were in pos- 
session of the lands under these deeds of sale where he was deputed 
in the year 1837 by the special deputy collector to make local in- 
vestigation ; third, the evidence of witnesses to show that the appel- 
lants have held these lands as proprietors for a series of years. The 
respondents on the other hand can only allege that the deeds are for- 
geries, and that the ameon colluded with the appellants to support their 
fraudulent title to the lands. There is nothing stated, however, in 
the ameen’s report to give the slightest color to this imputation. Be- 
sides, his report wojjld seem to be borne out by the records of the col- 
lector’s office, which show that 103 beegahs of land, in two parcels of 
50 beegahs each, were held as rent-free within the ayma lands of mou- 
zah Issapore Koilah so long back as 1182 F. S., corresponding with 
the year 1774, and it is one of these parcels to which the appellants 
now advance a claim. The appellants have, I think, made out their 
title to these lands, and it is therefore ordered, that the appeal be 
decreed, and the decision of the sudder ameen be reversed, and that 
a copy of this decree be forwarded to the collector to register the 
names of the appellants in his book as proprietors of the property 
under dispute, comprising 49 beegahs, 11 cottahs, 8 doors, within the 
area of mouzah Issapore KoiI^m, and to receive from them the 
Government revenue assessjsd thereupon by the deputy collector. 

The costs incurred by the Government in this case to be defray- 
ed by the appellants, and the rest of the costs to be paid by the 
respondents. 
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The 12th March 1850. 

No. 6 of 1848. 

Appeal from the decmon of Moulvee Allee Buksh, late Sudder Ameen of 

Monghyr, 

Kurrum Sing and others, ^(Defendants,) Appellants, 
verms 

Behadoor Alleo, (Plaintiff,) Respondent 
Claim, rupees 285-14-2. 

This was a suit brought against the appellants as cultivators of 
49 beegahs 16 cottahs of mouzah Issapore Koilah, for arrears of 
rent for the Fussily years 1247* and 1248. The decision passed in 
appeal case No. 5 of 1848 will rule this case. Appeal decreed, and 
the decision of the sudder ameen reversed, with costs. 


The 12th March 1850. 

No.. 7 of 1848. 

Appeal from the decision of Moulvee Allee Buhsh, late Sudder Ameen 

of Monghyr. 

Kurrum Singh and others, (Defendants,) Appellants, 
versus 

Shah Golam Alice and others, (Plaintiffs,) Respondents, 

Claim, rupees 293-9, arrears of rent For the reasons»stated in 
appeal case No. 6, and appeal No. 3, heard this day, ordered, that 
this appeal, which is connected with the above, be decreed, and the 
decision of the sudder ameen, reversed, with costs. 


The 18tii March 1850. 

No. 1 of 1849. 

Regular Case, 

Mr. Hughes, Plaintiff, 
versus 

Mr. Fitz Patrick, Attorney of Baboo Mutty Lall Seal, 
Defendant* 

Claim, rupees 2,334-11, arrears of salary, instituted 2nd May 
1849. 

The plaintiff brought this action in formd pauperis, to recover 
from the defendant, as purchaser and proprietor of the indigo 
factories, known under the name of the Colgong concern, the above 
sum being salary due to him as an assistant in one of the factories 
of the said concern for a portion of the year 1847, and for the I 
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indigo season 1847-48. The account with the plaintiff* was signed by- 
Mr. tlohn Oman, as part proprietor and manager, and the amount 
of salary due was stated at rupees 2,176-7-3, to which a sum of 
rupees 158-3-9 lias been added in the shape of interest The plain- 
tiff* applied to the present proprietor for payment of the sum claim- 
ed, in consequence of the said sum being owing to him from the 
concern of which defendant had become the purchaser, but the 
defendant refused to discharge the liability, and referred plaintiff* 
for payment to Mr. Oman. Plaintiff* therefore brings this suit to 
compel payment. ' 

The defendant answers, that his client is not liable f5r this claim, 
because he purchased the Colgong concern from th^ trustees of the 
Union Bank, with all the factories, siemindarees, &c. &c., appertain- 
ing thereto, together with all sums owing to it ; but the deed of 
sale does not render him responsible for any debts that Mr, Oman 
might have contracted, nor can lie, under its conditions, be made 
liable for such debts. 

The plaintiff* replied that it was usual for a person purchasing 
an indigo concern to receive all debts due to the concern, and to 
liecoine responsible for all debts contracted by the concern. 

Judgment. 

From the evidence adduced on the part of the plaintiflF it appears 
that he was employed in the Azmah division of the concern as an 
assistant, wliicli division, owing to disputes among the shareholders 
had, under the provisions of Act IV. of 1840, been placed in the 
possession of Mr. F.*Elphinstone, wlio, on the 7th August 1847, en- 
gaged the plaintiff’ on a salary of rupees 125 per mensem for the 
indigo season 1847-48. In December 1847, the .disputes having 
been adjusted, Mr. James Laiidale, then in temporary charge of the 
concern, and acting as Mr. Oman’s attorney, gave a general release 
from, and an account of, the Colgong concern to Mr. Elphiiistone, in 
consideration of his fulfilling the engagement he had entered into 
with Mr. Oman ; and on Mr. Elplunstone’s leaving the concern, which 
he did in conformity with the aforesaid engagement, Mr. Oman re- 
turned* to it as manager and part proprietor. Being dissatisfied 
with the plaintiff ’s conduct during the disputes Mr. Oman ordered 
him to leave the Bowancepore factory in February 1847, and to 
adopt such measures as he •might think advisable for the recovery 
of his salary. Mr. J. Landalc, who has been examined as a witness 
in this case, deposes to plaintiff ’s employment in tJic factory and to 
the concern being indebted to plaintiff* to tlio amount of rupees 
301-8, to the close of December 1847, which sum witness stated he 
was unable to discharge from a want of funds, when in temporary 
management of the concern ; witness stated also that it was custoin- 
I assistant for the season, to pay him for the full 

period in the event of his receiving his discharge. The Coleong 
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concern in account with the plaintiff (filed in the record) exJiibits a 
balance of rupees 2,176-7-3, due to him, viz. up to October 1847, a 
sum of rupees 376-7-3, and an assistant’s pay from November 1847 
to Octo})cr 1848 at rupees 150 per mensem, rupees 1,800 ; but Mr. 
Laiidale, in his evidence, and on ^a reference to liis accounts, states 
that the plaintiff's salary for November and December 1847 were in- 
cluded ill the rupees 301-8, due to plaintiff to the close of December 
1847. Mr. Elphinstone, moreover, engaged the plaintiff at a salary 
of rupees 125 only, with a commission of rupees 3 per maund on 
the outturn indigo, manufactured during tlie season ; but to this 
commission the jilaintiff* can have no just claim. Deducting there- 
fore rupees 300 for the 25 rupees per mensem overcharge, and ru- 
pees 200 salary for the months *of November and December 1847, 
and rupees 75-7-3, the excess as per Mr. Landale’s account, the 
claim is reduced to rupees 1601-8. 

The defendant denies his liability for the amount claimed, and 
refers in proof to the terms of the deed under which lie has become 
projirietor of the concern. From an inspection of the document, 
which is a conveyance, it appears that the defendant purchased at a 
sheriff‘’s sale hckl in Calcutta, the right, title, andL'.interests of the 
Union Bank to tlie Colgong concern, on th^ express condition tliat 
the said Mutty Lall vSeal should, at his own expense and charges, 
incur all the risks and expenses of obtaining possession of the Said 
(joncern, &c., and sale was for the greater satisfaction of the said 
Mutty Lall Seal ratified by the trustees of the Union Bank (but 
without any warranty of title whatsoever.) Now in this document 
there is no distinct exception made exempting *the defendant from 
liability for any debts tliat might be owing by the^ concern ; indeed it 
may be presume<l by the conditions annexed at the sheriff’s sale 
that he was to obtain possession at his own expense and charges, 
tliat he purchased it with all its liabilities. Adverting moreover to 
what has always been ruled by the courts in regard to claims against 
a factory or indigo concern transferred by purchase to another per- 
son, and in tlie absence of any specific clause in the deed, excepting 
the defendant from claims of the nature now under consideration, it 
is ordered, that the case be decreed, and that the defendant do pay 
to the plaintiff' the sum of Company’s rupees sixteen hundred and 
one, and eight annas, 1,601-8, with interest from the date of his 
presenting his petition in this court to Be permitted to sue in forma 
panperia, and that the defendant be charged with all the costs of 
this suit 
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The 21st March 1850. 

No. 102 of 1848. 

Original Suit, 

Mr. C. H. Barnes, for self and Attorney of Gisborne and Co., 

Plaintiffs, 

versus 

Musst Kumalah Soondrec, Defendant. 

Instituted 29tli December 1848. 

This was an action to set aside the proceedings of the Court of 
Sudder Dewanny Adawlut held fei the miscellaneous department, 
directing the sale of certain villages claimed by the plaintifl* in 
execution of a decree of court taken out by the defendant. The 
plaint states that in a case of execution of decree for the realization 
of rupees 4,450, against Mr, W. Hawes, the defendant Kumalah 
Soondree, in execution of the said decree, petitioned the zillah court 
to attach and sell mouzahs Myeawah, &c., tuppa Nyadee, pergun- 
nah Bhaugulpore, and mouzah Ilajeepore, &c., pergunnah Teflea- 
glmrree, averring that the above lands were the property of the afore- 
said Mr. Hawes, upon which an order issued to attach and sell. 
An objection to the proposed sale was entered by the plaintiff, in 
which he set forth that these lands, together with the whole of the 
property, excepting mouzahs Mohowarah and Mordca, containing 
indigo factories, zemindarees, &c., formerly in the possession of Mr. 
Hawes, iad, on the 6th February 1841, been sold by that gentle- 
man for a considefation of two lacs and ten thousand rupees to 
Messrs. Gisborne |jr)d Co., and a conveyance had been executed, and 
signed by W. Hawes, R. Molloy, and J. Cullem,. which document 
was, on the 4th March 1841, verified in the Supreme Court of 
Calcutta, and in conformity with its provisions the whole of the fac- 
tories, tenements, zemindarees, &c., were assigned over, and came 
into the possession of Gisborne and Co., who admitted the plaintiff 
a shareholder to the extent of a 4 annas share, and constituted him 
their jittorney for the management of the 12 annas share retained 
by them. The names of plaintiff and of Gisborne and Co. have 
been registered as holders of this property by the collector in the 
stead of Mr. Hawes, and plaintiff* is in full possession. The judge, 
after inspecting the aforem&tioned conveyance, directed the sale to 
be stayed, but on appeal to the Sudder Court the order of the judge 
was reversed, and directions were issued for the sale to proceed. 

For the following reasons, the Buddair concern, which is the name 
6f the property sold by Mr. Hawes, cannot be made liable for tins 
decree: 1st, from the decision of the court it would appear that 
the debt was contracted by Mr. Hawes in partnership with Farqu- 
harson and Co. ; 2ndly, the debt was not contracted by or for the 
Buddair concern ; 3rdly, the deed of the 6 th February 1841 clearly 
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specifies that Mr. Hawes sold the whole of the Buddair concern, 
both small and great, with the exception of mouzahs Mohowarah 
and Mordea ; it w'as therefore contrary to justice to direct the sale 
of the concern, because tlie names of Myeawah and Hajeeporc did 
not appear in the deed, when that document set forth that he had 
sold the whole concern without reserve, except as before mentioned ; 
as this would necessarily include Myeawah and llajeepore, which 
were not excepted, and which always have formed a portion of the 
Buddair concern. Plaintiff* therefore sues to have the miscellane- 
ous order set aside, and to have it declared by a decree bf court 
that these lands are not liable in execution of a decree against Mr. 
W. Hawes. ‘ • 

The defendant answers, that the concerns of Gungladyo and 
Buddair were both the property of Mr. Hawes, and plaintiff 
confesses to defendant’s right to the sum in execution. In the 
deed no mention is made of the lands attached for sale ; but 
in a petition for review of judgment passed, presented by the 
plaintiff to the Sudder Court, he states that although they do 
not appear in the deed they were mentioned in the byanalmamah 
(or draft of the lands, &c., about to be sold,) but the said byanahna- 
mah was rejected by the Sudder Court. .When the plaintiff* could 
not procure a stamped paper for the year 1841, he, in collusion 
with Mr. Hawes, had the byanalmamah drafted on country paper, 
and antedated 8 years, and then had a stamp affixed upon it, and 
produced it before the Sudder Court : how can lands that do not ap- 
pear in the deed of sale but only in a byanahnamah bo copsidered 
as the property of the plaintiffs ? The Court off Sudder Dewanny 
moreover passed a separate order, rejecting the Wanahnamah, and 
it was incumbent* on the plaintiff to bring a septate action to set 
this order aside. The statement of the plaintiff, that he had his 
name registered in the collector’s books in the stead of Mr. Hawes, 
is incorrect, because Mr. Hawes’ name had not been removed when 
defendant petitioned for the attachment and sale of the property ; 
8 months after the case was pending this process took place. If the 
property was sold as set forth in 1841, why did the plaintiff’s name 
remain for 8 yearip unrecorded in the collector’s office ? The true 
state of the case in this. The plaintiff and Mr. Hawes carry on 
business in partnership ; and in proof of this assertion, see the case 
of Mr. Hawes versus Rajah Bhugwan •Sing. Besides, it is usual 
that a person who purchases a concern becomes answerable for all 
debts due by the concern : see a precedent of the Sudder Court, dated 
17th February 1848. The plaintiff under the rule laid down in 
that decision must make good the decree, and he can brin|r his 
tion against Mr. Hawes. 

The plaintiff* replies that Mr. Hawes, in connection with Farqu- 
harson and Co., had the management of the Colgong concern, but 
tliat concern had no connection with the Buddair concern. The 
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debts of tlic two concerns are therefore quite separate. When ‘ Bi^r. 
Hawes sold the Budclair concern without an objection being offered 
on the part of anj one, and plaintiff was placed in possession of the 
property, it was contrary to Circular Orders of the Sadder Court of 
the lOtli June 1842, and to the decision of the same court of the 
28th January 1846, and to Construction No. 588, to direct the sale 
of the property in a miscellaneous proceeding. Tlie objections 
made by the defendant to the byananamah were futile, because that 
document is attested by a public officer, and a stamp has been affix- 
ed to it in conformity with the Government Regulations. The ob- 
jection, tliat the name of Mr. Hawes remained registered in tlie col- 
lector’s office, will not invalidate tXe claim of another, vide Section 
21, Regulation VIII. of 1800, The plaintiff is not in partnersliip 
with Mr. Hawes, and the case with the Rajah Bhugwan Sing has 
no connection with the one before the court. The defendant says 
that the persons who purchase a concern are liable for all its debts, 
but the Buddair concern cannot bo made answerable for the debts 
contracted by that of Colgong. The money that has been paid into 
court by the plaintiff, was a precautionary measure to prevent the 
sale of the property, lu t an acknowledgment of his liability for Mr. 
Hawes’ debts. 

Judgment. 

This is a suit to set aside a miscellaneous order of the court of 
Sudder Dew^anny Adawdut directing the sale of certain lands in 
execution of a decree of court. The question at issue is, whether 
these lands were, •as alleged by the plaintiff', sold to his clients, 
Gisborne and Co., on the 6th February 1841, by Mr, Hawes, 
the party against whom execution lias issued, or whether, as 
alleged by the defendant, the said lands still continue the property 
of Mr. Hawes, and therefore justly liable in satisfaction of the 
decree. On a reference to the deed (a conveyance) it w^ould appear 
that the whole of the factories, tenements, zemindarees, &c. &c., 
known by the names or descriptions of Buddair, Peallahporc, 
Sahebgunge, Chupperghat, Autparah, Peerpointce, &c., together 
with all lands cultivated, or uncultivated, appertaining to the said 
factories, and every or any part or parcel thereof, save and except 
the proprietary right of the said W. Ilawes to the two several villages 
of Moordea and Mohowarah, were, on the 6th February 1841, sold by 
W, Hawes to Gisborne and Co., for a sum of two lacs and ten 
tliousand rupees. In this document no mention is made of Mye- 
awah and Hajeeporc, the lands directed to be sold by order of the 
Sudder Cfourt; neither have they been distinctly excepted as the 
villages of Moordea and Mohowarah have been, and regarding 
which there could exist no dispute. It therefore becomes necessary 
to enquire whether the Myeawah and Hajeepore lands formed a 
portion of the property well known in this district under the app4l- 
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I^ion of the Buddair concern ; for if this can be shown, it will be 
but a fair constraction of the deed to suppose that it was the inten- 
tion of the vendor to include them among the lands sold with that 
property. The copy of the draft of the original deed specifies Mye- 
awah and Hajeepore, among the lands about to be sold, and though 
it may be presumed that the dl*aft was drawn up with the intention 
of including these lands in the deed, still the fact of their subsequent 
omission may equally favor the inference that they w^cre intention- 
ally omitted. The evidence of six witnesses, however, sunimoned by 
the plaintiff', clearly shows that Myeawah and Hajeepore formed 
a portion of the Buddair concern, that they were included in the 
sale, and that possession of thdbi was given to the plaintiff under 
the deed of sale, as constituted attorney of Gisborne and Co. 

The defendant on the other hand has in no way urged that these 
lands did not form a portion of the Buddair concern ; her answer is 
restricted to the circumstance that Mr. Hawes, in selling the other 
property, did not dispose of these lands, and this averment she sup- 
ports by the evidence of one witness, who is ignorant of every other 
point connected with the case. I conceive, therefore, from the evidence 
adduced by the plaintiff, that although no particular specification of 
tliese lands occurs in the deed, the fair construction to be put on a 
document of this nature is, that their mention was omitted by an 
oversight, which has been cured by the general clause declaring 
that all lands cultivated, or uncultivated, appertaining to the said 
factories, were included in the sale. The plaintiff* having proved to 
the satisfaction of the court that Myeawah and Hajeepora formed 
a portion of the Buddair concern, it is therefor^ ordorecf, that tlie 
the plaint be decreed, and the miscellaneous order of the 18th 
August 1848, directing the sale of Myeawah and Hajeepore, in 
execution of decree against W. Hawes, the former proprietor, be set 
aside, and that defendant do pay the costs of this suit 

The 21st March 1850. 

No. 166 of 1849. 

Appeal from the d^ision of Baboo Kuto Chundra Chowdnj, Moonsiff of 

liajmekal. 

Meer Jaffer Alice, (Defendant,) Appellant, 
versus 

Sahibram Sahoo, (Plaintiff,) Respondent 

Instituted 24th March 1849, decided 12th July 1849. 

This was a suit to recover from the defendant Company’s rupees 
25-13-5, being the principal and interest of a bond, dated 15th 
Bhadoon 1246 F. S. 

The defendant admits giving the bond, but pJpds payment in the 
shape of produce for which he holds the plaintiff’s receipt 
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The inoonsifF objects to the receipt which is not dated, and 
the evidence of the witnesses brought forward to prove it Suit de- 
creed for sum claimed. 

The defendant has appealed from this decision. 

Judgment. 

I see no grounds whatever for interfering with the moonsiff’s de- 
cision, which is hereby affirmed without summoning the respond- 
ent 


The 21st Mj^rch 1850. 

No. 167 o£ 1849. 

Appeal from the decieion of Baboo Kisto Chundra Ckowdry, Moonsiff of 

RajmehaL 

Meer Jaffer Alice, (Defendant,) Appellant, 
versus 

Sahibram Sahoo, (Plaintiff,) Respondent 

This suit was instituted on the same date as No. 166, decided 
this day. The claim is for rupees 57-6-2^, on a bond. The defend- 
ant enters a similar answer, and the moonsiff* records the same de- 
cision as in the above case. For the reasons stated in appeal. 
No. 166, ordered, that tliis appeal be dismissed. 

•The 21st March 1850. 

No. 82 of 1849. 

Appeal from the decision of Moulvee Mahomud HarCeeff, first grade 
Moonsiff of Bhaugulpore. 

Golara Wahid and Ishad Hossein, (Defendants,) Appellants, 

versus 

Tofdzzul Hossein, (Plaintiff,) Respondent 

• Instituted 6th September 1848, decided 28th March 1849. 

The plaintiff* brought this action on a bond, dated 16 th Aughun 
1246 F. S., for Sicca rupees 90, which the defendant Ishad Hossein 
had given him on the security of Golam Wahid, The defendants 
refused to satisfy the bond. Plaintiff therefore sues for principal 
and interest, amounting to Company’s rupees 192. 

The defendants answer that the plaintiff* took a farming lease of 
mouzah Museedchuck from 1246 to 1250 F. S., at a yearly rent of 
Sicca rup^s 90, and at the time of executing the lease and its coun- 
terpart, the sum of Sicca rupees 90 vras borrowed from plaintiff 
and a bond drawn out ; defendant however gave a tunkhwah chittee 
(or asaimment) on the rent to be paid for the farm, and from this 
source the plaintiff has realised the full amount of his bond. On 
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requiring the return of the bond from the plaintiff, he answered that 
all his papers had been destroyed by a fire. 

The plaintiff replies that the bond had no conditions attached to 
it, and what defendant answers is false. The present claim has no 
connection with the lease. 

The moonsiff decreed the case in plaintiff’s favor, because the de- 
fendant took no steps to obtain the return of the bond, neither has 
he filed a receipt or produced the tunkliwah chittee. 

From this decision the defendant has appealed on general grounds, 
and a summons was issued for the respondent to attend. 

Judgment. 

The respondent (plaintiff below) has, in bringing forward his com- 
plaint, made no mention of the farm transaction. On an examination 
of the lease, the counterpart, and the bond, the three documents 
appear to have been executed on the same day ; the witnesses to 
these documents, who have given evidence on the appellants’ side, 
testify to the execution of the tunkhwah, or assignment, by the ap- 
pellant, and his making it over to the respondent at the time the 
bond was given. Appdlant has likewise satisfactorily shown that the 
money borrowed on the bond has been discharged from the rents. 
I think therefore that the claim has not been proved. Ordered, 
that the appeal be decreed, and the decision of the moonsiff be 
reversed, and that respondent do pay the costs of both courts. 

The 30th March 18c50. , 

No. 20 of 1844. 

Appeal from the decision of Lata Data Ram, late Sudder Ameen of 
Monghyr, 

Ajeet Ram, Gopee Chund, and others, (Defendants,) Appellants, 

versus 

Musumat Ramdye and others, (Plaintiffs,) Respondents. 

Claim, landed property. 

This case was remanded for re-trial by the Sudder Court on the 
15th February 1849. The then judge decided that the respondents 
(plaintiffs below) had failed to bring their suit within the 12 years 
allowed by law, but the Court overruled this decision, and directed 
the case to be again heard on its merits. The plaintiffs sued to re- 
cover possession of 8 annas, 12 gundas, 2 cowrees, 2 krants share 
of mouzahs Soorujpoora and Bishenpore, of which they had been 
dispossessed by the defendants, who, on the 19th November 1829, 
purchased at a sale in execution of a decree of court the rights and 
interests of Mohun Lall, Purshad Roy, Hoolas Roy, Behadoor Roy, 
Joorawun Roy, Omrao Roy, Duleel Roy, Bunnoo Roy, Prannath 
Roy, and Seebey Singh Roy, in the aforementioned villages. The 
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property in question was ancestral, having been acquired bv their 
common ancestor, Soorujmun Roy, from whom have descended the 
plaintiff's, as well as the parties whose rights therein were disposed 
of by the collector. 

The defendants answered that they purchased at the said sale the 
whole 16 annas of the twomouzahs, and that the plaintiff's never en- 
joyed possession of any portion thereof. 

The sudder ameen decreed the case in the plaintiffs’ favor, on the 
grounds tliat the defendants had purchased the rights and interests 
of ten individuals only, among the shareholders of the ancestral 
property. 

On appeal, the defendants were Wramoned that the whole of the 
proceedings might be gone through “in the presence of both parties. 

Judgment. 

This is a suit on the part of certain persons claiming as share- 
holders of a joint undivided ancestral property, their shares of which 
they have been dispossessed of by the appellant (defendant below,) 
who, at a sale in execution of a decree of court, purchased the rights 
and interests of ten of the shareholders, and then managed to acquire 
possession of the whole property to the exclusion of the complainants’ 
just rights. In a sale of this nature nothing being guaranteed to the 
purchaser beyond the rights and interests of the persons against 
whom execution of decree issues, the question that presents itself 
for determination is the following. What was the extent of the 
rights and interests in tlic property sold, enjoyed by the ten indivi- 
duals at* the period «of sale? From the documents and proceedings 
of the several authorities filed with the record, it would appear that 
the aforesaid ten individuals (the name of Gurboo .Roy, now repre- 
sented by his widow Musumat Ramdyc, plaintiff, likewise appears, 
but he died previous to the sale) have invariably been designated 
maliks or proprietors of Soorujpoora and Bishenpore, and that they 
alone have transacted all business and performed all acts, connected 
with the management and control of that property. Their names 
are alone to be found in a decree of the zillah court of the 28 th No- 
•vember 1811, in a suit respecting this property, and in that of the 
provincial court of the 12th April 1815. Again, their names 
are recorded as entering into an engagement for this property 
with the Government, and receiving an ummul namah from the 
collector in January 1816. From a purwannah of the collector’s 
dated so far back as June 2nd, 1802, 1 find the same individuals, 
with the exception of two persons, viz., Bechu Roy subsequently 
represented by Hoolas Roy, his son, and Dhurray Roy represented 
by Prauii Nath his son, disposing by sale of the 4 annas share of this 
same propertjr to Mohun Lall, and petitioning the collector to regis- 
ter his name in the place of theirs, as proprietor to the above ex- 
tent, in the book of mutations, which was accordingly done. Again, 
on the 8 th June 1815, the same individuals (Hoolas and Praun Nath 
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being substituted for Bechu and Dhurray) registered an ikrar- 
nainah before the then register of deeds consenting to farm out on 
lease for a period of 23 years the 12 annas share to Mohun Lall, the 
proprietor of the 4 annas share. The same individuals moreover 
borrowed the money that led eventually to the sale of the property. 
The usual processes issued, and no objection at the time was offered 
to the sale. These facts are not denied by the respondents, but 
they rest their claim on the circumstance of the property being an- 
cestral, and on a genealogical table which they have filed with the 
record. In testing this table with a petition presented to the court 
on the 8th May 1821, by Seebey Singh Roy, one of the proprietors, 
and which document specifies me shares enjoyed by the different 
shareholders, and the manner* in which they inherited from the 
common ancestor, I fail to find any trace of the respondents’ names, 
or of those of their fathers : certain of the aforesaid ten individuals 
are set down in the table as having three and four brothers, from 
whom the respondents derive their rights, but no mention of these 
names occurs in the above document The claim of the respondents 
appears to me to be based upon inferences, drawn from the property 
being ancestral, and the alleged validity of tlie genealogical table, 
but they have altogether failed to show by any one single document 
tliat they ever actually enjoyed possession of the property under 
dispute. The respondents tlierefore, in my opinion, have failed to 
make out their claim to the satisfaction of the court, and their plaint 
must be dismissed. Ordered, that the appeal be decreed, and the 
decision of the sudder ameen reversed, with all gosts to be defrayed 
by the respondents. . 




ZILLAH EAST BURDWAN. 

Pbesent: JAMES ALEXANDER, Esq., Officiating Judge. 


The 1st March 1850. 

Case No. 271 of 1849. 

Appeal from the decision of Sree%aunt Singh, Moonsiff of Samuntee, 
dated the 6th June 1849 . 

Pudolochun Dutt, (PlaintifF,) Appellant, 
versus 

Bindabun Dutt and others, (Defendants,) Respondents. 

The question to be tried is, whether the appellant (plaintiff) has 
obtained a prescriptive right to water his land from a certain tank 
or not. 

The defendants (respondents) plead that they have lately bought 
the tank, restored its banks, and planted trees upon them ; that, 
during the eighteen months, whilst these operations were going 
on, the plaintiff offered no opposition. They also plead that the 
plaintilTs field is 300 beegahs distant from the tank, and may be 
equally well watered, and is, in fact, watered from other tante?. The 
moonsiff went to the spot, took evidence on botli sides, and, reject- 
ing the evidence of the plaintiff, dismissed his claim. He cites a 
former decision of Mr. Shaw’s in support of his own opinion. The 
proceedings of the moonsiff are far from complete ; his local investi- 
gation might have cleared up one point, the distance of the plain- 
tiff’s field from the tank in question ; this is not noticed. The rea- 
sons for which he has rejected the evidence of the plaintiff‘*s wit- 
nesses are unsatisfactory. The defendants’ witnesses are not at all 
m4l^ worthy of credit. The moonsiff* has also overlooked the fact 
that the defendants, whilst repairing the tank, were opposed by the 
plaintiff*; there is strong presumption in favor of the plaintiff that, if 
there was water at hand, he made use of it in the irrigation of 
his field. It remains to be tried whether this use can be established 
to be of sufficient duration to give a prescriptive title to its continu- 
ance, In the absence of any precedent it may bo assumed, under 
the general law, that a custom of twelve years’ standing would 
constitute usage, provided, however, that such use or custom was not 
dependant on the permission of the proprietor of the tank, in which 
case the claim of the plaintiff’s would again be dependant on such 
permission. The moonsiff will decide the case after due enquiry on 
all these points. 
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The 1st March 1850. 

Case No. 272 of 1849. 

Appeal from the decimon of Sreehavnt Sinph, Mooneiff of Samuntee^ 
dated the 6th June 1849 . 

Madliubanund Mookerjea and others, (Plaintiffs,) Appellants, 

versus 

Bindabund Dutt and others, (Defendants,) Respondents. 

This case resembles No. 271. The same remarks and orders are 
applicable. 


The 2nd March 1850. 

Case No. 310 of 1849. 

Appeal from the decision of Nazirooddeen Mahomed^ Moonsiff of Mu?t^ 
gulkote, dated the 17 th July 1849 . 

Jugulkishore Adhikaree, (Plaintiff,) Appellant, 
versus 

Bycauntnath Dey, (Defendant,) Respondent 

This is a suit instituted for the recovery of a balance due upon 
a bond for rupees 99, said to have been executed under date Sawun 
4th, 1254. 

The defendant denies all knowledge of the plaintiff or his bond, 
and pleads tlijit he^was confined with illness at the alleged time of 
execution of the bond. 

The moonsiff has bestowed considerable attention on the case. He 
discredits the witnesses to the bond. It is in evidence that the 
defendant is a rich man engaged in traffic to the extent of thirty or 
forty thousand rupees annually ; it is not probable that he should 
have had occasion to borrow so small a sum from a person living at 
a distance ; he has produced his books in which his daily transactions 
are brought to account ; there is no entry of the sum undel* dispute. 
On the other hand, the lender, being called on to bring his boo® to 
show the disbursement of the sura lent, and also to prove that he 
was in the habit of lending moneys, brought some books, which the 
moonsiff* describes as evidently prepared for the occasion, so much so 
that the holes which the stitching of the binding went through, were 
not even torn. There is also evidence on the part of the defendant 
that he was ill at the time the bond was said to have been executed. 
The plaintiff also cannot prove the repayment of the sums already 
said ^have been paid in part liquidation of the bond. There are 
no witnesses to this fact, and the payment is not entered upon the 
back of the bond* The defendant also avers tliiit the case has been 
got up at the instigation of a thu*d party : there is, of course, no evi-r 
dence to this point. 
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For the reasons recited above, the moonsiff dismisses the plaint 

The plaintiff^ in his appeal, attempts to refute each argument, but 
the refutation does not appear to me in any instance successfuL The 
appeal is dismissed. 

The 2nd 'March 1850. 

No. 312 of 1849. 

Appeal from the decision of Pearee Mokun Bonneijea, Moonsiff of Kytee^ 
dated the \^th July 1849. 

Loclmath Samunt and others, (Defendants,) Appellants, 

vtrsus 

Radhanath Samunt and otliers, (Plaintiffs,) Respondents. 

This was a suit on the part of the plaintiffs (respondents,) to 
recover possession of a jumma from which they had been ousted by 
the defendants (appellants,) together with mesne proceeds during 
the period of their ejectment. 

The plaintifls claim a jumma registered in the zemindarry records 
as containing 25 beegahs, 9 cottahs, 3 poas, and paying a rent of 
rupees 33, 14 annas. The defendants had .ousted them unlawfully, 
let their lands to another ryut, one Oottum Churn : they therefore 
sought their remedy in the present action. 

The defendants, in the first instance, object to the plaint, that it is 
only brought on the part of one plaintiff*, one Radhanath, whereas 
the names of all the co-sharers ought to have been inserted : they 
then state tliat the former jumma was rupees 38 ; that they 
(the defendants) being about to increase this, the plaintiffs threw up 
their land and signed a formal resignation of it, upon which the 
defendants re-let it to Oottum Churn, at a rent of rupees 45. 

Tlie moonsiff overrules the objection as to the absence of the 
names of all the shareholders from amongst the plaintiffs : he very 
properly rules that the representative, or registered lumberdar, may 
sue in his own name. The moonsiff discredits the alleged deed of 
resmnation, chiefly because the alleged attempt to raise the rent of 
til *and was made at the wrong time of the year, also on account 
of the intrinsic improbability of the thing, and because it was proved 
by witnesses that the dispossession of the plaintiff's was forcible, not 
voluntary ; neither is there any evidencep as to any legal proceeding 
on the part of the defendants with a view to raising the rents. 

The moonsiff appears to me to have formed a sound judgment on 
the case ; neither do the pleas put in, in appeal, cause me to alter this 
opinion. In ono point the case is incomplete; the plaintiff has 
proved his former occupancy, but not the exact rate at which he 
held. In adjusting the account of mesne proceeds the moonsiff 
must obtain evidence on this head. The case must be sent back to 
him for this purpose. 


7 
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The 5x11 March 1850. 

Case No. 317 of 1849. 

Appeal from the decision of Pearee Mohun Bonnerjea^Moonsiff of Ky tee ^ 
dated the IS^A July 1849. 

Uttum Churn Karplia, (Claimant,) Appellant, 
versus 

Lochnath Samunt and others, (Plaintiffs,) 
and Sonatun Samunt and others, (Defendants,) Respondents. 

In this case the appellant, Uttum Churn Karpha, is the ryut with 
whom the settlement of tlie respondents’ jumma had been made. 
The defendants in the original suit having been cast in the moon- 
sifl'’s court, this present party thdught it advisable, for the better 
protection of his own interests, to institute a distinct appeal against 
the decision of the moonsiff. As it has been decided that his lessor 
had no power to lease the lands to this present appellant, his appeal 
must be dismissed, with costs. 

The 5x11 March 1850. 

Case No. 34 of 1849. 

Appeal from the decision of Moonshee Mahomed Sayenii Sudder Ameen of 
Burdwan^ dated the 27th July 1849. 

The representatives of the Union Bank, Trustees on behalf of the 
Estate of Rogers, (Plaintiffs,) Respondents, 

• versus 

Chunder Mohun Roy and others, (Defendants,) Appellants. 

The plaintiff is lessee of one Bycauntnath Chowdry, under a pottah 
or lease, according to which he was to hold 1,201 beegahs of land at a 
rupee a beegah. It was a condition of the lease that, should alluvion or 
diluvion occur, there should be a proportionate increase or decrease 
in the rent. The defendant, Chunder Mohun, having taken a lease 
of the village in which the lands included in this lease were situat- 
ed, neglected to abide by this condition, and, although diluvioniad 
taken place, he sued the plaintiff in the summary court for the Tull 
amount of rent proportionate to the entire quantity of 1,201 beegahs. 
The collector did not entertain the plaintiff’s objection as to tlie oc- 
currence of diluvion, but left him to his remedy in the civil court. 
He accordingly brought this action. 

The defendant, in his reply, alleged that there had been no loss of 
land by diluvion, but, on the contrary, alluvion had taken place, 
^f^2^^^^ the plaintiff was in possession of 1,500 beegahs instead 

To test this fact an ameen was appointed, who issued the regular 
notices to both parties to attend on the occasion of his measuremenL 
The plaintiff’s servants attended. No one attended on the part 
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of tlie defendants. The aineen, having completed his measurement, 
returned the quantity of land now remaining as consisting of 
beegahs 813, cottahs 17. 

The defendant objected before the sudder ameen that this mea- 
surement was improper, and accounted for his not being present at 
the measurement by saying that the ameen lived in the plaintifTs 
house and could not be expected to be impartial. The sudder 
ameen, dismissing the objection, decided according to the measure- 
ment. The case has come up on appeal on the same grounds as 
those on which the objection was made to the sudder ameen. They 
appear totally insufficient : there is no specific charge of false mea- 
surement or partiality. ^ 

The general presumption is advanced on very slight grounds, and 
it would have been in the defendants’ power to avert any possible 
ill consequences by diligent attendance on the measurement The 
appeal is dismissed. 


The 5th March 1850. 

Case No. 35 of 1849. 

Ajipeal from the decision of Moonshee Mahomed Sayem, Sudder Ameen 
of Burdwan, dated the 27 th July 1849. 

Ramjoy Chattoorjea, (PlaintiflF,) Appellant, 

Mr. P. Rayson, (Defendant,) Respondent 

The facts in this case resemble those set forth in No. 34, with the 
exception of a difference in the quantity of land under dispute. 
Tlie grounds of appeal are the same. The appeal is dismissed. 


The 7th March 1850. 

Case No. 10 of 1849. 

Appeal from the decision of Moulvee Fuzzul Ruhhee, Principal 
Sudder Ameen, dated the 29 M October 1849* 

Khoodoomonee Beebee, (PlaintiflP,) Appellant, 
versus 

Cliowdry Abdool Rezak and others, (IJefendants,) Respondents. 

In this case the plaintiff sued for a sura of rupees 711-15-5, being 
the accumulated amount of arrears of annuity ranted to her by 
Zahiroolnissa under a deed of gift, dated 4th Plmlgoon 1216, and 
charged upon the rents of mehals Nouhat and^Suniya. The plaint 
states that during the minority of herself, her sister, and brothers, the 
estate was managed by Chowdrv Abdool Rezak, who made regulalr 
payments until 1234: her brotW coming of age, he (the brother) 
relinquished his share of the property to her, and a regular settlement 



28 


ZILLAH SAST BURDWAN. 


took placo as by a deed of agreement^ dated 3rd Aughun 1234^ ac- 
cording to which Chowdry Abdool Rezak gave up his management 
of the share of the property into the hands of the plaintiff ; that subse- 
quently to that another arrangement took place, according to which 
one Doolloop Sheikh, being appointed conjointly by her father-in-law, 
Loliaree Shah, and Chowdry Abdool Rezak, continued to make the 
collections and pay her pensions up to 1251, from which period there 
had been no further payments ; that upon enquiry she found that one 
Gopal Doss mohunt, styling himself the mortgagee on the part of 
Chowdry Abdool Rezak, was in possession and making collections: she 
therefore brings the present action against Chowdry Abdool Rezak, 
Gopal Doss, Mohunt Dooloop Sheikh, and Attur AllL 
Amongst the defendants Chowdry Abdool Rezak at first opposed 
the suit, but subsequently admitted the plaintiff*’s claim to the sum 
in question, stating that he had on various occasions mortgaged por- 
tions of his properties in mehals Nouhat and Suniya (to Prisootun 
Doss and Gopal Mohunt Doss) ; but that he had never alienated the 
portion on which the plaintiff’s annuity was charged. 

Gopal Mohunt Doss, another defendant, states that his predecessor, 
Prisootun Doss, boiglit Chowdry Abdool Rezak’s interest in mehal 
Suniya in 1232 ; that the possession of the purchaser and his repre- 
sentatives had been since undisturbed, and could not now be ques- 
tioned; also that, under date 13'th Srabun 1245, Sukram Doss had 
bought Abdool Rezak’s interests in Nouhat, and that he was heir to 
Sukrarn Doss: in proof of this he has filed the usual deeds of sale. 

Attur^Alli, anotlicr defendant, states that he has purchased the 
share of the other sister, and is in possession. 

Doolloop Sheik, in his defence, admits that he was appointed 

f ;omastah by Chowdry Abdool Rezak and the plaintiff*’s father-in- 
aw. 

In order to establish any lien on the part of the plaintiff, it was neces- 
sary that she should have produced the orginal deed of division under 
which she succeeded to it. The nature and efficiency of the docu- 
ment filed in court for this purpose has been very much discussed ; 
but by the plaintiff’s own admission it is a copy, and cannot therefore 
be received. There is also the deed of gift from Kcramut Alii to his 
sisters ; but as the donor’s title is based upon the deed of division, the 
deed of gift must fall with it. There remains to be considered the 
deeds of agreement signed in 1234, according to which it is arranged 
that the plaintiff should have collected her own pension on her 
own account; but this was by the plaintiff’s own showing, superseded 
by some subsequent arrangement, according to which the management 
reverted into the haiids of Abdool Rez^ Chowdry. This deed 
might have been of some value as collateral evidence, but is not 
sufficient to originate a suit; had the lien been established, this deed 
might have proved its recognition and continuance, but is not by 
itself sufficient to establish it. There is no documentary evidence of 
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any value for the substantiation of the title. The oral evidence 
merely proves that the plaintiff occasionally received sums of money 
froni Abdool Rezak on account of her rent charge on the mehafs 
Suniya and Nouhat, but there is no evidence to show that the plain- 
tiff ever obtained, or retained any absolute lien on the mehals them- 
selves. 

On the part of Mohunt Gopal Doss it has been shown that he 
obtained possession of the mehals by purchase from Abdool Rezak. 
In the case of mehal Suniya, his possession is of such standing that 
it cannot now be disturbed. In the case of the other mehal Nouhat, 
the plaintiff has failed to establish her lien. 

The principal sudder ameei/has declared the document, pur- 
porting to be a tukseemnameh, k forgery, and has treated the whole 
case as a conspiracy on the part of tlie plaintiff and Abdool Rezak 
to recover possession of their interests in mehals Suniya and Nouhat, 
which had already been sold to Mohunt Gopal Doss. It does not 
appear to me that there is sufficient reason for the adoption of this 
extreme view of the case, neither do I think that the tukseemnameh 
was filed with any fraudulent intent. As, however, it has become 
necessary to investigate this point, it will be incumbent on me on 
another occasion, to assign iny reasons for this opinion more at 
length. It is sufficient at present that I concur with the principal 
sudder ameenjn considering that the plaintiff has not established 
her case, and therefore direct the dismissal of the appeal. 

The 12th March 1850. • 

Case No. 385 of 1849. 

Appeal from the decision of Duheerooddeen Mahomedy Moomiff of 
MadporCy dated the 30th October 1849 . 

Komla Kaunt, (Plaintiff,) Respondent, 

’ versus 

Eenna Ram Gorain, (Defendant,) Respondent 
Plaint for rupees 24. 

The plaintiff sues for right to assess 4 biswas of land at the 
village rate of 10 rupees per beegah, tljat being the usual rent on 
ground fit for building on. 

The defence was in too late, and cannot be noticed. 

The plaintiff, having undertaken to enhance the rents of his 
tenant, was bound to proceed according to law, issuing the pre- 
scribed notices at the prescribed periods; and "it was the ];noonsiff’s 
duty, before passing a decree in his favor, to ascertain that jbe had 
done so. The delay on the part of the defendant in filing his answer 
did not confer on the plaint any immunity from the performance 
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of those acts which the law exacts. The evidence leads to the pre- 
sumption that the conduct of the plaintiff has been far from legal. 
TJiere is no evidence that he conformed to the dictates of tlie law. 
Tlie moonsiff will try the case again, and take care that he does 
not admit the plaintifl’’s right to enhance the rents of the defendant, 
until he has taken such steps as the law prescribes. 

The 12tu March 1850. 

Case No. 386 of 1849. 

Appeal from the decuion of Kazee NazirooddeeUy Mooneiff of Indoss, 
dated the 2^thX)ctoh€r 1849. 

Mudoosoodun Sircar, (Plaintiff,) Respondent. 

Brimo Mahee Dassee, (Defendant,) Appellant. 

Sutta Bhama Dassee, (Defendant,) Respondent. 

Corom Alii and Raie Molmn, Claimants. 

This -was a suit instituted upon a bond for rupees 29, said to 
have been executed under date 11th Bhadoon 1250, by Pursotim 
Sircar, the father of the present defendants, since deceased. The 
payment of the above sum, with interest, was secured by a mortgage 
of a certain plot of land, a house, and clump of bamboos. 

The first defendant, Brimo Mahee, pleaded that, bestdes herself and 
elder sister, there was another sister, who ought to have been included 
in the jglaint, as she was still married and her issue (if any) would 
be the real heirs iot the property of the deceased. She also denies 
the bond, and declares tliat the property, stated to have been mort- 
gaged, had been sold to the claimants, Corom Alii and Raie Molmn, 
twenty years before the institution of this suit; she also declares 
that none of her father’s property passed to her by right of inherit- 
ance ; that she is in possession of two beegahs of a jumma, which 
did belling to her father once, but which he gave her in free gift, 
and transferred to her name in the zemindaree accounts before his 
death. She pleads that the property said to have been mortgaged 
had been notoriously sold for years before execution of the bond, 
and that this raises a strong presumption against the genuineness of 
the bond, as the mortgagee must have been cognizant of the fact of 
the sale. , 

Sutta Bhama admits the bond, but declares that the amount has 
been paid, declares that the suit is collusive. 

The two claimants advance their claims to the mortgaged property 
as having been purchased by them previously to the mortgage. 

Th4 moonsiff, in hi)s decision, considers the bond to be satisfactori- 
ly prov^, and records an opinion to the effect that it being not 
proven that the deceased mortgager was in possession of proprietary 
interests m the property pledged at the time of effecting the mort- 
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gage, tliat the claimants, as purchasers, must be released from liabili- 
ty, and that the amount of the debt must be realized from the 
undisputed property of the deceased. 

The appeal is preferred, on the grounds that the only witnesses to 
the bond are three low caste men ; that the appellant’s married sister 
is not included in the plaint; lhat the mooiisiff, having admitted 
the claims of two parties, as purchasers before the mortgage, was 
also bound to admit the claim of the appellant as donee. 

The first ground of appeal is not alone admissible, but the whole 
appearance of the bond is suspicious. With reference to the second, 
it must be observed that heirs succeeding to property become joint- 
ly and severally liable for the^ debts of the deceased proprietor. 
With reference to the third, there is this difference between the 
claims admitted by the moonsiff and those of the appellant, which 
are not noticed by him, that in one instance the property was said 
to have been pledged to secure the bond, and therefore a decision 
regarding it might have been considered an integral part of the suit, 
whereas the decision regarding the two beegahs said to have been 
given to the appellant might have been deferred till they were 
attached in execution of the decree. The moonsiff in the first 
instance called on the mortgagee to prove the possession of the 
mortgager when the mortgage was effected. He also called on 
the purchasers to prove their purchase, but decided the case with- 
out waiting for either proof. Besides the irregularity of this pro- 
ceeding, the proof was of importance to the case, for if the property 
said to have been mortgaged had been sold for years befirehand, 
it is not probable that the mortgagee, who is a member of the family 
of the deceased debtor, would have lent money on their security, 
and this fact would throw great doubt on the whole transaction. 

As the appellant avers that this suit is the result of a conspiracy 
against herself on the part of the plaintift* and her elder sister, the 
whole case must be carefully investigated. 

The moonsiff will take evidence as to the sales to the cfRimants, 
and as to their taking possession after the sale : he will then decide 
again upon the bond, taking due pains to determine how far there 
is reason to believe that the mortgagee was informed of these sales 
before he accepted the property sold as security, and, if lie was 
cognizant, how far it is probable that he advanced money on such 
security. * 
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Xhe 14th Mabch 1850. 

Case No. 387 of 1849. 

Appeal from the decision of Khoda Buhsh, Moonsiffof Culna^ dated the 
29tk October 1849. 

Brijolall Gosain, (Plaintiff,) Appellant, 
versus 

Gooroodoss Gosain, (Defendant,) Respondent. 

The plaintiff sues upon a bond fer 17 rupees, executed in favor 
of his father, Subbul Chund Gosain, under date the 7 th Bysack 
1250, and payable in Cliyte of the same year. 

The defendant denies the bond in toto^ and ascribes the suit to a 
conspiracy, got up by Cowra Ram Raie and others. 

The moonsiff’ rejects the plaint, because one of the witnesses is 
non-resident and the other two are described as bazaar witnesses ; 
the bond itself is not written by any one in the neighbourhood, and 
there is a discrepancy between the signature to the bond and that 
of the vakalutnamah filed in the court. 

The petition of appeal is founded generally on the insufficiency of 
the grounds of the decision. Tlie appellant denies all conspiracy 
with Cowra Raie, and prays that an opportunity may be afforded of 
offeringrfurther proof. 

The system of stiing on false bonds is unfortunately so common 
tliat it can hardly be said that there is any absolute presumption in 
favor of a plaintiff’; but still a plaint based upon a legal instrument 
and supported by evidence should not be lightly set aside. In other 
cases where moonsiffs have discredited bonds, they have shown 
great care and skill in assigning their reasons for doing so : in this 
case the argument in favor of the rejection does not evince much 
care. The witnesses are rejected ; the first because he was non-re- 
sident : it was elicited on cross-examination that he lived at the 
distance of half a coss ; he gave an apparently trustworthy account 
of the circumstances under which he was called on to write the bond. 
The two witnesses rejected as bazaar men are of more respectable 
caste than those generally Summoned on these occasions. The evi- 
dence for the plaint is of a better description than usual. 

For the defence three men were called, who deposed to the exist- 
ence of enmity between the defendant and Cowra Raie, the alleged 
subdrner of the case ; to make their evidence more direct, they re- 
port a conversation at which they heard Cowra Raie and ethers 
conspiring against defendant ; on cross-examination facts were elicited 
very adverse to their general credibility. 
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TJie plaintiff asserts that lie had other proofs in liis possession 
wliich he did not before bring forward, trusting to the sufficiency of 
those already filed; the case was decided at the close of the month 
in a somewhat hasty manner, and the plaintiff appears to have rear 
son for pleading that he was surprised at tlie rejection of his evidence, 
and at not being allowed to produce other. On this ground I send the 
the case back, with orders to themoonsiff to take additional evidence, 
and then pass such orders as may seem necessary. 


The 14th Maucu 1850. 

i 

Case No. S88 of 1849. 

Appeal from the tlermon of Khoda Buksh^ Moonsiff of Cidna, dated the 
22nd October 1849. 

Kam Mohun Ghosal, (Plaintiff,) Appellant, 
versus, 

Emam Buksh Sircar, (Defendant,) Respondent. 

The plaintiff distrained on defendant for an alleged balance of 
rupees 24, annas 6. The defendant obtained a decree before the 
collector reversing the distraint The plaintiff has brought an action 
to recover tlic amount It appears that the defendant holds dakhilas 
signed or alleged to be signed by plaintiff’s gongashtah, to *the full 
amount of the balance. Tins same gomashtah was however the agent 
for the distraint on the part of the plaintiff. The plaintiff repudiates 
the dakhilas, because they are not entered in his accounts as directed 
by himself. 

The moonsiff’ observes that there is every reason to suspect frau- 
dulent conduct on the part of the gomashta, and that no investigation 
can take place in the present condition of the case ; that the gomash- 
ta ought to have been included in the case ; finally, he nonsuits 
the case. 

It was the moonsifTs duty simply to determine whether the 
dakhilas are genuine, and were given by the gomashta whilst 
acting as the accredited agent of the plaintiff; if they were, he will 
hold them as given by the plaintiff. The defendant is not respon- 
sible for the amounts not having been duly entered in the accounts. 
If the gomashta, having received, and given dakhilas for, a particu- 
lar instalment of rent, again distrained for that same instalment, 
the fact of the distraint is no positive evidence of the default ; it 
might be merely an instance of illegal conduct for which, under Sec- 
tion 32, Regulation XVII, 1793, the plaintiff would be responsible. 

The moonsiff’s order nonsuiting the case is reversed ; he must t^ 
the case on its merits. 
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The 18th March 1850. 

Case No. 11 of 1849. 

Jppealfrom the decmon of Moulvee Fuszul Ruhbee^ Principal Sudder 

Ameen of Burdwan^ dated the 8th November 1849. 

Juggut Mohinee Dassee, (Plaintiff,) Appellant, 
versue 

Pui’esnath Chowdry, (Defendant,) Respondent. 

TfiE original suit in this case was for inipees 692, 6 annas, 1 0 gundas, 
for arrears of rent due on account of the years 1252, 1253, and 1254. 
The plaint having been dismissed, the plaintifl* reduces his demand, 
and has appefiled upon a stamp ^f value proportionate to this de- 
mand. As the original demand wa*s on account of rent calculated at a 
('ertain rate, which rate has been reduced since the institution of the 
suit by the orders of the appellate court, the corresponding reduction 
in the value of the stamp appears equitable. 

This point being disposed of, the question next to be tried is 
whether the amount claimed was due or not. The plaintiff was called 
upon to prove his claim by the production of the village accounts : 
he failed to do so. The only evidence wdiich he produced was the 
deposition of his gomashta; but on being called on to state the 
exact amount due by the defendants, he admitted that they had 
made some payments, and that he could not state the amount of 
balance with accuracy without reference to the accounts ; after an 
interval of five months those accounts had not been produced, when 
the was deciejed. On the other hand the defendants produced 
receipts for the amount of the alleged balance, as also witnesses to 
prove the actual payment. Under these circumstances the decision 
of the principal sudder ameen was in favor of the defendants. 

The petition of appeal assigns various reasons why the receipts 
should not have been admitted by the principal sudder ameen, and 
prays for further time to put in the village accounts. The appellant 
had ample time to prove his case before the principal sudder 
ameen : having failed to do so, he cannot now be heard, llis appeal 
is dismissed. 

The 18th March 1850. 

Case No. 2 of 1850. 

Appeal from a decision of Moulvee Fuzzul Rubbee^ Principal Sudder 
Ameen of Burdwan^ dated the \3th December 1849. 

Hurree Narain Dutt and others, (Plaintiffs,) Appellants, 

versus 

Punnah Loll Singh Baboo and others, (Defendants,) Respondents. 

^ Taxue of suit, rupees 2,797-3-4. 

This was a suit to recover the value of certain jungle lands, in- 
cluding the timber, which had been carried off by the defendants. 
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The plaint stated that the defendants having in the year 1843 
obtained a deci’ee against these present plaintiffs for 600 beegahs 
of jungle^ an ameen was sent out to put them in possession ; 
that at that time they, the defendants, took possession of more land 
than had been decreed to them ; that the plaintiffs petitioned against 
their doing so, but that their petition was rejected under date April 
30th, 1845; that since then the defendants had taken 1,199 beegahs 
instead of 600, the excess being the property of the plaintiffs ; they 
(the plaintiffs) had sought their remedy in this present action. 

The principal sudder ameen decided that the matter in dispute, 
being connected with the execution of a decree of court and having 
been summarily decided, could rfot now be re-investigated, without 
infringement of the ConstructioirNo. 1129. 

From examination of the papers it appears that the summary 
orders, dated April 30th, 1845, only referred to two and a half beegahs 
of land, and although an order regarding them may have given the 
defendants a title to claim all the land between them and their own 
estate, yet this is not shown to be the case ; even had this been 
sliown to he the case, a re-investigation would have been necessary, 
for it is not to be supposed that any summary order regarding the 
execution of a decree for a specific quantity of land, 600 beegahs, 
should empower the parties obtaining it to take indisputable possession 
of 1199. In fact, where the quantity of land is specified there can 
be no difficulty in determining whether such a large amount as that 
claimed by the present plaintiffs was included in the first decree or 
not If it was not, there can be nothing to bar the plaintiffs’ right 
of action. The case must bo sent back for re-trfal. 


Tee 19th Maucii 1850. 

Case No. 1 of 1850. 

Appeal fvom the decision of Moonshee Mahomed Sayem^ Sudder Ameen 
of Burdwan, dated the 29th December 1849. 

Bulram Saha and others, (Defendants,) Appellants, 

versus 

• • '''! 

Doorga Churn Raec, (Plaintiff,) Respondent 

Value of plaint, rupees 800. 

The original suit was an action for damages brouglit by the 
plaintiff as against six defendants for loss sustained by their assault, 
by which the plaintiff’s “ hurmut,” or honor, was damaged to the 
extent indicated by the rate at which the damages are claimed. Tbis 
case has already come up in appeal, and was noticed in ^r. 
Hamilton’s decision, reported at page 188, in the book of Decisions 
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for August. From the perusal of this decision it will appeal* that, 
on the first hearing, the case was decided originally exparte against 
the defendants, who were sentenced to pay 100 rupees between 
them. On appeal, as it appeared that one of them was in jail, 
and had not received the notices which were served at his dwelling 
liouse, the case was sent back for re-trial. N. B. — In the printed re- 
port (of this part of the case) the word " defendants” is used where 
defendant” would have been more accurate. On tlic case being 
sent back, this defendant appeared and put in a defence, denying the 
assault on the part of himself and his brethren, and offering excul- 
patory evidence. Tlic siidder amecn, however, merely contented him- 
self with striking him out from aUiongst the defendants, making a 
corresponding reduction in the amount of fine, and letting the former 
sentence stand against the other defendants. These latter parties for 
the first time made their appearance before me in appeal. It >vas a 
question whether the appeal could be entertained It appeared, how- 
ever, that the irregularity of the last decision seemed clearly to 
exclude the case from the provisions of the Circular Orders of 
12th March 1841. The decision itself seemed to require amendment. 
The suit was not instituted for recovery of damages ai’ising from 
defamation of character, but for compensation for loss of honor sus- 
tained by the plaintiff from a trifling assault accompanied with 
abuse. It is not attempted to be shown that the plaintiff suffered 
any loss or inconvenience beyond the annoyance of the moment, yet 
damages have been decreed to the amount of 100 rupees. On 
the part of the plaintiff there is no proof that the defendants are 
in such a condition of life as to enable them to pay 100 rupees ; 
they are common village people, the payment of the fine would 
ruin them. These actions for assault ought not to be discouraged, 
for they are a better vent for ill-feeling than false suits on false 
documents; but it is important that plaintiffs should understand that 
they are not to expect damages to a larger amount than they can 
prove that they have suffered loss. In this case the plaintiff will 
be amply compensated by 20 rupees, which will be levied from the 
five defendants. The defendants are not responsible for the cx- 
aggerated estimate w’hich the plaintiff formed of his own sufferings, 
and cannot be called on to pay the costs of suit at the high rate at 
which the plaintiff has chosen to lay his damages. The decision of 
the sudder ameen is revei*sed. The plaintiff will receive damages 
to the extent of 20 rupees, and will receive the costs of suit in 
proportion. 
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The 19th March 1850. 

Case No. 3 of 1850. 

Appeal from the decision of Moonshee Mahomed Sat/em, Sudder Ameen 
ofJiurdwaji, dated the 26M January 1850. 

Sheik Hossein Buksh, ‘(Defendant,) Appellant, 
versus 

Simon Tliaddeus, (Plaintiff,) Respondent. 

In tliis case the plaintiff sued for compensation for injury inflicted 
upon him by the abuse of the defendant, and laid his damages at 
rupees 800, The sudder ameeji gave a decree to tlie amount of 
rupees 100 in favor of the plaintift*. It appears, however, that the 
sudder ameen refused to summon witnesses on the part of the 
defendant, who wished to prove that the plaintifl* was trespassing 
by fishing in his pond without leave. Tlie case must go back again 
to the sudder ameen, with orders to summon tlie witnesses for the 
defence, and then to try it again and enc^uire wliother the assault, if 
proven, was provoked by any illegal conduct on the part of the 
plaintiff ; also to confine his damages to the amount of loss actually 
proved to have been sustained by the plaintiffl 


The 21st March 1850. 

Case No. 389 of 1849. 

Appeal from the decision of Pearee Mohun Bonnerjeay Moomiff ^f Kyiee, 
dated the 2‘\th October 1849.* 

The heirs of Anund Mehye Dutt, (Plaintiffs,) Respondents, 

versus 

Ramchund Malik, (Defendant,) Appellant. 

This was a suit for the recovery of 27 rupees, 6 annas, 8 gun- 
dahs, a balance of rent due on account of the years running from 
1251 to 1254. 

The plaint states that the balance accrued upon a jumma in 
mouzah Babla, paying a yearly rent of 10 rupees, 13 annas, 
12 gundahs. 

The defendant declares that the amount of jumma has been 
erroneously described in the plaint,* that * it is 18 rupees per 
annum, and lias been paid to the plaintiffs^ gomashta, Ramjeewun, 
from whom the defendant has received the usual dakhilas. 

The plaintiff, in reply, states that Ramjeewun is not the gomashta 
of the village called Babla, and produces the village accounts to 
prove the accuracy of the balance. 

On trial, the defendant produced his dakhilas and seven witnesses 
to prove them, but the dakhilas were repudiated by Ramjeewun, the 
gomashta by whom they were said to have been given. The signature 
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to tlicin did not resemble tiic luindwritiiig of llainjeewun. Four 
of the witnessess were interested, being themselves . defendants in 
other suits, in which the defendant in tills suit was assisting them 
with his evidence ; morever, the dakhilas being for 18 rupees, were 
at variance with the village accounts, which only exhibit^ a de- 
mand at the rate of 10 rupees against the defendant. Unde^ these 
circumstances the moonsiff decided against the defendant. 

The grounds of appeal were the alleged improper rejection of thb* 
defendant’s evidence. 

In the course of the argument before me it appeared that the pre- 
sent plaintiff has lost possession of the talook in which the defendant 
holds his lands, under a decree of c^urt, and that an enquiry for the 
purpose of ascertaining the amount of proceeds during the time of 
her possession is about to be made. The facts of the previous 
litigation and of the pending enquiry arc sufficient to account both 
for the tenant’s witholding his rent and for his remarkable confession 
that his rent has been understated. I have very little doubt but that 
the moonsiff has arrived at a sound conclusion, and therefore con- 
firm his decision. 

The 21st March 1850. 

Case No. 390 of ,1849. 

Appeal from the decision of Pearee Mohun Bonnerjea, Moonsiff of Ky tee ^ 
dated the 2Ath October 1849. 

The heirs of Anund Mehye Dutt, (Plaintiffs,) Respondents, 

* , versus 

Joy Deb Malik, (Defendant,) Appellant. 

This is a suit for arrears of rent amounting to rupees 12-0-5, due 
on account of the year 1254. 

The facts in this case closely resemble those in No. 389. The 
talook is tlic same, the plaintiff is the same, the line of defence, 
the arguments, and evidence are the same. The moonsiff has given 
liis decision on the same grounds. The grounds of appeal are tlie 
same. ' My confirmation of the moonsiff’s decision rests on the same 

The 21st March 1850. 

• Case"No. 391 of 1849, 

Appeal from the decision of Pearee Mohun BonnerjeUi Moonsiff of Kytee^ 
dated the Uth October 1849. 

The heirs of Anund Mehye Dutt, (Plaintiffs,) Respondents, 

versus 

Sisteedhur Malik, (Defendant,) Appellant. 

This is a suit for arrears of rent amounting to rupees 35-0-8, clue 
on account of the years 1251 and 1254. The facts in this case 
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closely resemble those in No. 389. Tlie talook is the same, the 
plaintiff is the same, tlie line of defence, the arguments, and 
evidence are the same. The moonsiff has given his decision on the 
same grounds. The grounds of appeal are the same. My con- 
firmation of the inoonsifTs decision rests on tlie same grounds. 


The 21st March 1850. 

Case No. 393 of 1849. 

Appeal from the decision of ifubeerooddeen Mahomed^ Moomiff of 
Madpore^ dated the 30//i October 1819. 

Prankissen Sadoo, (Plaintiff,) Respondent, 
versus 

Madhub Chundcr Hatwec, (Defendant,) Appellant. 

This was a suit for rupees 112, due on account oi‘ arrears of rent. 

The plaint states that the balance accrued upon a jumma paying 
a yearly rent of 48 rupees, registered in the name of Sonatun 
Ilatwee. 

The defendant first pleads that the names of many of the defend- 
ants have been wrongfully included in tlie suit, as tlieii^ interests 
have all been transferred to Madhub Chunder ttatwee, who is now 
the sole proprietor; secondly, that the amount of jumma is 43 
not 48 rupees ; thirdly, that all arrears have been ]>ai(l up by Madhub 
Chunder Hatwee, wlio produces dakhilas for the amount. 

The moonsiff decided that the joint tenancy of the various defend- 
ants had been proved by the village papers and by the evidence of 
witnesses, the amount of jumma was proved by the caiioongoe’s 
papers, whereas Madhub Chunder had failed to prove his pottah at 
43 rupees. The moonsiff rejects the dakhilas, because the only 
witnesses of any respectability are non-residents and ryuts of a talook 
in which Madhub Chunder is gomashtah ; the receipts for the years 
in dispute are also given in one lump and signed by the plaintiff, 
whereas the dakhilas for other years record each payment on 
the date on which it was made, and are signed by the gomashta 
of the village. For these reasons the moonsiff* discredits the da- 
khilas, and decides in favor of the plaintiff*. 

The petition of appeal is a mete repetition of the defence. I con- 
firm the decdsioii of the moonsiff. 
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The 25rii Maiicii 1850. 

Case No. 395 of 1849. 

ipljfal pom the decision of Pearee Mohun Bonner/ea, Moon^iff of Kiftcc, 
dated the %th November 1849 . 

Anuiid Ram Khan, (Plaintift^) Appellant, 

versus 

Ramessur Samunt, (Defendant,) Respondent. 

Plaint, irupocs 5-14^1 1. 

This ^as a suh for arrears of rent The defendant produced da- 
khilas in proof of his payment Th^‘ idaintill repudiates the dakhilas, 
stitino that Dhnrom Doss Dana, hy whom they were signed, was 
not the gomashta of the village for the year 1255, in which the da- 
khilas are signed. To support this statement he has brought eight 
witnesses, besides Dlmroiu Doss Dana, who swear that ho was not 
the gomalista of the village in question, also one Bissonath Bose, 
wlio swcius that he himself was the goniashta, also some distraint 
j)i‘occedings curried on under the superintendence of Bissonath Bose 
as gomashta. 

The defendant has brouglit eleven witnesses to prove that Dhu- 
rom Doss Dana was gomashta of the village in question, and also 
the record of some proceedings before the police in which he signed 
himself as gomaslita of tin* 'village during the year in question. 

The moonsifl* made Dhiiroui DobS Dana write in his presence, 
and in spite of an attempt at dibguibo traced a rcbeiublance to his 
handwriting in tlio ^lakhilas. 

It also ajipears that tlie proceedings in distraint in whicdi Bis&o- 
nath Bose appeared as gomashta, wTre not commenced until after 
the institution of tliis suit Under these circumstances, the mooi> 
biff considers the signature before the police sufficient proof that 
Dluirom Doss Dana w as gomashta. He upliolds the dakhilas, and 
decrees in favor of the defendant. 1 confirm his decision. 

Tin: 25tii March 1850. 

Case No. 398 of 1849. 

Appeal from the densun of Pearee Mohun Bonner/ea^ Moon^fff of Kytee, 
dated the 9M Novemhet 1 849. 

Anund Ram Khan, (Plaintiff,) Appellant, 

, versus 

< Brijonath Samunt, (Defendant,) Respondent. 

The question to be tried in this case is exactly the same as in 
No. 395, namely, whether Dhurom Doss Dana was gomashta 
on the part of the plaintiff or not for? the year 1255 ? The decision 
mpst n<ices 9 arily be the same. 
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The 25th March 1850. 

Case No. 396 of 1849. 

Appeal from the decision of Gopal Chunder^ Moonsiff of lihattooMh, 
dated the ^th November 1849. 

Raindhun Doss, (Plaintiff,) Respondent, 


Dinonatli Gliose, Bydonath Ghose, and others, (Defendants,) 

Appellants. 

This was an action to recov^ the prico of an auction lot, which 
tlie plaintiffs had bought and paid for at a sale held under date 
29th March 1836, in execution of a decree at the instance of Gour- 
sunder Ghose, to whom the defendants were heirs. The sale was 
reversed under date August 7th, 1837, and the plaintiffs Seek to re- 
cover the price which they had paid to the defendants. 

The defendants put on record every possible plea, none of which 
are at all tenable except that the defendants had paid the money 
before and obtained receipts. They failed to prove the receipts, and 
the moonsiff decreed against them. I confirm his decision. 


The 25Tn March 1850. 

Case No. 397 of 1849. 

Appeal from the decision of Giniga Churn Shome^ ]\Moonsiff of S^Umabad^ 
dated the oth November 1849. 

Ram Pershad Sein, (Plaintiff,) Appellant, 
versus 

Ram Coomar Juss, (Defendant,) Respondent. 

Plaint for rupees 37-13-12. 

Tliis was a suit for arrears of rent for the years 1251 to 1254, ac- 
cruing on the defendant's juuima, paying a yearly rent of 12 rupees, 
12 annas, 6 pie. 

The defendant averred that he had paid the amount, and produced 
dakhilas signed by Churamoonee llazra. 

The plaintiff repudiated the dakhdai^ 

Tlie moonsiff rejects tlie village papers pn which the suit is 
brought as exidently got up for the occasion ; he considers that the 
gomash tab, Churamoonee Hazra, ought to have been brought forward 
as a witness ; he compares his signature on a vakalutnameh with 
that on the dakhilas, and 5 fiading them to correspond, decrees in favor 
of the defendant. 

I concur in the opinion expressed by the moonsiff as to the 
accounts produced by the plaintiff, and confirm nis decision. 

9 



4‘2 


ZILLAH EAST BURDWAN. 


The 25x11 Makch 1850. 

Case No. 400 of 1849. 

Appeal from ike decision of Kazee Nazirooddeen^ Moonsiff of Indoss, 
dated the 7th November 1849. 

Fukeer Chund Mookerjea, Sadoo Churn Koond, and others, 
(Plaintiffs,) Respondents, 
versus 

Seeb Narain Diitt and others, (Defendants,) Appellants. 

This was a suit for possession of 18 becgahs of land, of which 
possession had been given, under Act IV. 1840, to defendants. 

This case was tried on the 10th of August 1849, under which 
date the details will be found at the 72nd page of the Zillah Deci- 
sions for that month. 

The plaintiffs were called on to prove their pottah, under which 
they claim to hold the brimoottur lands of Fukeer Chund Mooker- 
jea at a fixed rate of 12 rupees 8 annas. 

They established their claim to the full satisfaction of the moon- 
Biff,who has riven a d ^cree in their favor. I consider the execution 
of the pottah l)y Fukeer Chund Mookerjea, and subsequent occu- 
pancy by the plaintiffs until forcibly ousted by Fukeer Chund's 
lessee, to have been most perfectly proven ; and therefore uphold 
the decision of the moonsiff. 

• The 26th March 1850. 

Case No. 399 of 1849. 

Appeal from the decision of Nohinkisto Paulit, I^oonsiff of Cutwa, 
dated the 7th November 1849. 

Kishen Dhun Dewee, (Plaintiff,) Respondent, 
versus 

Issur Dey, (Defendant,) Appellant. 

This is a plaint for 7 rupees, 12 annas, 11 gundahs, for arrears 
of rent. 

The defendant asserts that he threw up all hi§ land with the ex- 
ception of his dwelling house, in the preceding month of Jyte, and 
gave intimation to that effdet in the collcictor^te. He had not paid 
rent for his house, because there was no juinma apportioned upon it. 

The moonsiff* decides that, although tjie defendant produces three 
witnesses to prove his resignatidn, yet that one of them admits tliat 
the zemindar refused to accept it. That the intimation in the col- 
lector’s office was not binding on the zemindar, also that it is proved 
that the defendant continued to hold the land. By his own admis- 
sion he holds the bheta or dweljing place, and it was not in his 
power to throw up part and reserve part 
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In appeal, there is an attempt to prove that the talookdar assented 
to the resignation by cutting bamboos, thereby taking possession ; 
the fact is not proven, and could hardly be admitted as evidence of 
the talookdar’s assent to the defendant’s throwing up his cultivation, 
and retaining his dwelling house, It is not probable that any zemin- 
dar would permit a ryut to do this. I confirm the decision of the 
moonsiff. 


The 26th March 1850. 

Case No. 402 of 1849. 

Appeal from the decision of Pearei Mohan Bonnerjea^ Moonsiff' of Kytee^ 
dated the XOtJi November 1849. 


Clooroochurn Pall alias Gooroo Pershad Pall and others, (Plaintiffs,) 

Respondents, 


Junmejai Dey and others, (Defendants,) Appellants. 

This is a suit on a bond dated 15th Jytc 1253. 

The plaint states that Roop Ram Dey, the ancestor of the defen- 
dants, having balanced his accounts with Anund Ram Pall, the 
plaintiffs’ uncle, admitted a balance against himself of rupees 191, of 
which he paid one rupee in cash and executed a bond for the rest, 
conditioned for payment by instalments, the whole sum being 
finally payable in 1246 ; that payments were regularly mifde up to 
1242; that since the payments having stopped, this suit is brought 
by tlie plaintiffs to whom their uncle’s interests have passed by gift. 

The defendants’ deny the kistbundee, impute the suit to insdice 
on the part of the plaintiffs, assert that the name of their father was 
Roopchurn not Roop Ram Dey, and that he died in 1234. 

The moonsiff, in his decision, remarks that from a decision passed 
in 1238, it is evident that the defendants’ father was alive in that 
year, that although the name Roop Ram Dey is written on the bond 
instead of Roopchurn Dey, yet that, as the execution of the bond by 
the father of the defendants is proved by four witnesses, the dis- 
crepancy in the name cannot vitiate it ; the succession of the plaintiffs 
to the interests of their uncle is also jyroven : he then decides in 
favor of the plaintiffs. 

The two points requiring attention in appeal are — first, the misde- 
scription in the bond itself, in which the debtor is described as Roop 
Ram Dey instead of Roopchurn Dey. When the execution of the 
bond is proven, I concur with the moonsiff in considering this mis- 
description not very important. It in some degree takes off from 
the suspicion of the forgery, as a forgery would not have failed in ac- 
curacy of description. The next point is the great delay that has 
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occurred in instituting the suit, this argues carelessness but not fraud. 
I confirm the decision of tlie inoonsifi* as regards the ])nnci|)al sum 
of rupees yi still due upon the boiiil, but do not consider the plaintiffs 
entitled to any interest. 

»r - - 

Tiie 26th March 1850. 

Case No. 36 of 1849. 

Ap'peid from the decision of Moonshee Mahomed Sayetn^ Sadder Amecn 
of Burdwan^ dated the \%th August 1819. 

Moheschunder Ghosal, j(Plaintiff,) Appellant, 
vershs 

Goraie Naik, (Defendant,) Respondent. 

Plaintiff sued the defendant upon a bond for rupees 350, 
dated 20th Assar 1249. 

The defendant denies the bond, avers that the plaintiff borrowed 
200 rupees from his son upon a bond, dated 30th llysack 1249, 
and also 150 more from himself on another bond, dated 2iid Maugh 
1249, that a decree had been gained upon the first bond, and a suit 
was lodged for the second, and that the only object of this suit was 
to neutr^ize the other two bonds. 

The sudder ameen decreed in favor of the defendant, and declared 
the plaintifFs bond to be spurious. I was of the same opinion as 
the sudder amecn, but, as the case was a gross one, thought it better, 
with a view to ulterior proceedings, to call in the aid of a jury. A 
jury of throe persons, the principal sudder ameen, the sudder ameen, 
and the city moonsiff, unanimously pronounced against the plain- 
tiff* on two issues out of three — ^first, as to the alteration of a date ; 
secondly, as to the forgery of the defendant’s handwriting : they also 
declared the bond to be spurious. Under these circumstances the 
decree of the lower court is confirmed, with full costs against the 
plaintiff. 

The plaintiff will be made over to the magistrate for trial on a 
charge of uttering a false document. 
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Presknt : HENRY C. HAMILTON, Esq., Officiatino Judgr. 


The 1st March 1850. 

Suit Noe 74 of 1849. 

Appeal from the decision of Moulvee Ahdool Vzeez^ Moonsiff of Oundah, 
dated the 2(‘}th of March 1849. 

Prawn Kishen anJ others, (Plaintiffs,) 
versus 

Kumul Ghose, and his surburakar, his son, Kunnyc Ghose, (Defen- 
dants.) 

Suit for the recovery of rent with interest on ac- 
count of 1253 B. S., rupees 10 15 9 

Ditto 1254, 16 15 9 

Interest, 3 0 0 

Rupees 3^ 15 6 

Plaintiff states that mouzah Mcteaparah ts their mouroosee 
lakhiraj, and defendants hold beegahs 7-16-2 of land therein at a 
ryotce jumma of Sicca rupees 15-14, Company’s rupees 16-15-9 ; 
during the year 1253 B. S. defendants paid rupees 6, and as only- 
one of the plaintiffs sued in the revenue courts their case, thougii 
ready, was nonsuited ; and they now bring this joint action for the 
arrears of 1253, and the full rent of 1254 B. S., with interest 
Kumul Ghose, defendant, replies that there is no mouzah or lakhi- 
raj by name Meteaparah. Plaintiffs, giving this name to their alleged 
lakhiraj, petitioned the revenue authorities by their servant Nawsain, 
and the case was brought for enquiry on the resumption register ; a 
talookdar opposed it ; plaintiffs sued various ryots for their rent in 
1254 B. S., their cases were filed with the resumption nuthees ; and 
as plaintiffs have not made the talookdar a party in this suit, it can- 
not stand. Plaintiffs, he alleges, were the durputneedars of mouzah 
Kuntool up to 1254 B. S., and they (defendants) hold beegahs 7, 
cottahs 10, at an annual jumma of rupees 18-10, which they pay 
to the talookdar: he holds no other land, and by looldng at the 
" shomaree” papers it will appear there is no mquzah bv name Metea- 
parah ; and whilst plaintiffs were the durputneedars of mouzah Kun- 
tool, they wished the ryots to unite with them in making out that 
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tlicre were lakhiraj lands as set forth by plaintiffs, but they declin- 
ed doing so, whereupon plaintiffs brought their case through a 
goindah, and no mouzah by name Meteaparah was forthcoming, and 
the case is under enquiry. He states that the mention of a kistbundec 
by plaintiffs is altogether false, and if any person has given one with- 
out his knowledge and during his absence it is no concern of his 
(defendant.) fie is a mahajun, and could easily liave paid his reve- 
nue if it had been due, &c. 

Plaintiffs, in their jowaubooljowaub, reply that on their suing 
No. 380 in 1252 for their revenue of 1251 B. S., defendants did not 
pay, eventually tliey confessed judgment, a kistbundee was entered 
in the deputy collector’s office, dat^'d the 27 th By sack 1252 B. S., 
and a decree passed accordingly. In the suit for i253 B. S., defen- 
dants never stated that there was no mouzah called Meteaparah, but 
named a muholah” calling it Kuntool. They can prove that Metea- 
parah is their lakhiraj, and they beg that the case of Ramkaunt 
(appeal No. 75) may be heard simultaneously with this suit, as every 
thing has been stated therein, &c. 

In the opinion of tlie moonsiff, plaintiffs have proved their case 
by the production of the original kistbundee of 1252 B. S., which 
was attested by the revenue authorities, and in which defendants’ 
possession, and the amount juirima payable by them annually, as 
well as plaintiffs’ mouroosce lakhiraj by name Meteaparah, are speci- 
fied; tlie copy of a taidad. No. 30,708, also proves the lakhiraj; 
and it is useless for defendants to say now that they never cultivat- 
ed 2 )laintiffs’ lands in direct opposition to their kistbundee. Until 
therefore the mouzah is resumed, or the collection of revenue is for- 
bidden, jJaintiffs are entitled to their rent. The lower court conse- 
quently decrees the full amount claimed with interf?st, &c; 

Kumul Ghose, one of the defendants, appeals to the effect that 
plaintiffs have not proved their hukyut,” or tendered any kuboo- 
leut, or account to prove he is their lakhiraj ryot. Secondly, an 
amcen snould have been deputed to institute local enquiries into the 
case at issue. Thirdly, the summary revenue suit No. 357, on 
account of 1253 B. S., was nonsuited, because all the sharers did not 
join in it, and his kistbundee, therefore, which was only given to the 
party suing for 1251, in 1252 B. S. cannot be considered bind- 
ing. He denies the kubool decree, and no enquiry was made 
on the subject. Fourthly; the summary revenue suits on ac- 
count of 1254 B. S., have been filed with the resumption suit, 
and plaintiff has brought this action fraudulently ; and he (defen- 
dant) urges that he pa^s his revenue at the rate of rupees 18 per 
annum on account of his Kuntool land to the talookdar, or durputnee- 
dar, and he cannot pay it twice. 

«sThe plaintiffs reply to the above in the usual way. 

Nubgopal Moozoomdar, auction purchaser of putnee lot Dewan- 
barah, objects to the inoonsifTs having upheld the lakhiraj jote, as 
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he is thereby affected ; plaintiffs having no lakliiraj land or title as 
set forth by them. 

This is a simple case of revenue between a lakhirajdar and his 
ryots. The kistbundee, which was formally executed before the 
revenue authorities, and mofussil accounts, filed by plaintifls in suit 
No. 75, settle the amount of revenue which was paid annually by 
defendants, and clearly establish the fact of possession up to 1252 
B. S., and the summary suits of subsequent years confirm it. It is 
not for the court to say that plaintiffs’ lakhiraj title is valid. Plaintiff 
has produced copies of a taidad and the jumma wassil baquee ac- 
counts for several years, (vide appeal nuthee No. 75,) and no party 
offered any objection in the first flistance claiming the riff/d to the land 
at issue, so that there was nothirtg to settle beyond the point whether 
plaintiffs were or were not entitled to their rent according to their 
claim. The moonsiff’s decree does not, in my opinion, convey any 
title to the plaintiffs, and until the objectors in appeal bring an ac- 
tion in the civil court against plaintiffs, or defendants throw up 
their lands legally, the latter must be liable to the payment of 
revenue to plaintiffs (respondents.) If, as advanced by defendants, 
they were no parties to the kistbundec decree, it was their duty to 
sue for its reversal, and I consider the revenue autliorities are 
bound to dispose of the suits which plaintiffs have brought against 
defendants, and not to file them with the resumption suit as alleged. 

Under the foregoing circumstances, and considering that plaintiff 
is entitled to his revenue as demanded by him from the defendants, 
I confirm the decree of the lower court and reject the appeal. Ap- 
pellants to pay their costs respectively. * 

The 1st March 1850. 

Suit No. 75 of 1849. 

Appeal from the decision of MouJvee Ahdool Usees , Moonsiff oj^undah^ 
dated the 26M of March 1849. 

Ramkissheii Singh and others, (Plaintiffs,) 

Ramkunt Paul, (Defendant,) Appellant. 

Nubcoomar, objector. 

Suit for arrears of revenue on accoynt of 1252 B. S., due on 
beegahs 6-12-12 of land, and laid at rupees 11-11-13, including 
interest. 

This case is in its merits similar to appeal iJo. 74, only that the 
ryot is different, his annual jumma is Company’s rupees 18-15, his 
kistbundee was dated the 23rd Aughun 1251 B. S., and was given on 
account of arrears of 1250 B. S. ; Insides, which an authenticate 
copy of a deposition given in 1253 B. S. by defendant in a Reguff 
tion II. of 1819 suit, and copy of a petition presented &i 1254 B. S. 
to the joint magistrate, as well as the jumma wassil baquee accounts 
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of several years are filed, fi'om which it is clear that defendant tvas 
pluintiff'’s ryot on his lakhiraj land, and that he not only cultivated 
but lived upon it 

A decree was given in plaintiff’s favor aa in suit No. 74 ; and as 
my decision in that case must guide me in this, both being similar, 
this suit, if anything, bein^ stronger in plaintiff’s favor, I hereby 
reject the appeal, and confirm the lower court’s decree. Costs to 
fall upon appellants respectively. 

The 1st March 1850. 

Suit No. 76‘^of 1849. 

^ijjpeal from the decision of Moulvee Abdool Uzees^ Moonsiff of Oundah, 
dated the 2^th of March 1849 . 

Ram Kishen Singh and others, (Plaintiffs,) 
versus 

Nubboen Paul, (Defendant,) Appellant 
Nubcoomar, objector, or third party. 

Suit for arrears of rent due on beegahs 5, 
cottalis 10, cliittacks 4 of land on account of 

1253 13. S., rupees 12 0 5 5 

Ditto 1254 B. S., 18 0 5 5 

Interest, 3 4 0 0 

f 

Rupees 33 4 10 ly 

The kistbundee in this suit is dated the 24th Assin 1251 B. S., it 
was given on account of arrears of 1250 B. S,, and for it a kubool 
decree was passed, and besides it an authenticated copy of a peti- 
tion which was presented to the joint magistrate on the 5th Srabiin 

1254 Qt S., has been filed by the plaintiffs in proof of defendant’s 
being his ryot on his lakhiraj land, and a decree was consequently 
given in plaintiffs’ favor by the lower court as in cases Nos. 74 and 
75, which are, in all essentials, similar to this suit; and as my deci- 
sions in those cases must govern this, I hereby confirm the decree of 
the lower court, and reject the appeal. Appellants to pay their own 
costs respectively. 
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The 1st March 1850. 

Suit No. 77 of 1849. 

jippeal from the decmon of Movlvee Abdool Usees^ Moonsiff of Oundahf 
dated the 2^th of March 1849. 

Ram Kishen Singh and others^ (Plaintiffs^) 
fjersud' 

Seeboo Paul Ryot, (Defendant.) 

Nubcoomar, third paxty. 

Suit for arrears of rent due to plaintiff on account of 
his lakliiraj lands in Kiliarpoor/Bhowanipoor, and Me- 

toaparali, on account of 1253 B.*S., rupees 15 2 6 

1254 B. S., „ 34 2 6 

Interest, „ 4 12 0 

Total, rupees ... 54 1 0 

The land in the former mouzah is beegahs 3, cottahs 10, with a 
jumma of Sicca rupees 4-1, and in Meteaparah, beegahs 10-15-11, 
with an annual jumma of Sicca rupees 27-15-5, altogether Comr 
pany’s rupees 34-2-6. 

This case, in essentials, is similar to Nos. 74, 75, and 76, this day 
decided. The defendant’s kistbundeeis dated the 24th Bysack 1252, 
on account of 1251 B. S. Two taidads, Nos. 41021 and 30768, 
have been produced in support of plaintift*’s lakhiraj title. The lower 
court decreed the case very properly, I consider, in plain tiffi’s favor; 
and I hereby, with reference to the above recorded decisions, confirm 
the decree and reject the appeal. Appellants to pay each his own 
costs. 

The 5th March 1850. 

Suit No. 154 of 1848. 

Appeal from the decmon of Mouhee Asudoollah^ Moonsiff of Radhanug^ 
gur^ dated the 13M of March 1848. 

Ramdhun Chattorjea, (Plaintiff,) 
versus 

Nityanund Chuckerbutty, (Deffendant,) Appellant 

Suit for balance of revenue on account of 1253 B. S., principsji 
rupees 52-1-5, interest rupees 6-6-1 5=*rupees 58-8. * 

Plaintiff is the talookdar of lot Nyar, and defendant holds land 
with a jumma of rupees 53-lr5, of which 1 rupee was paid, and he 
sues for the balance. He States '^at he pi^viously instituted# 
suit under the summary suit laws before the revenue courts, but it 
was struck off. 

10 ^ 
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Defendant admits that he cultivates th§ land with the jumma 
specified, but urges that he has paid up for 1253 B. S., and regularly 
pays his revenue, notwithstanding which plaintiff sued him in the 
deputy collector’s office, and he was about filing a reply to the suit, 
when plaintiff called him, and, in the presence of respectable people, 
told him there was no use in quarrelling about it. Defendant re- 
plied that he had paid his rcntrfbr 1253 B, S., and had obtained bis 
dakliilas from plaintiff’s ^omastah, which he showed and told him to 
examine, on which plaintiff agreed to their being correct, and as there 
was a balance of rupees 1-5-5 due from him, defendant, he paid it, 
and, on the 15th Jyte 1254 B. S., plaintiff* gave him a khalasee, or 
receipt in full. Plaintiff* has through enmity brought this action, 
and has omitted all mention of the atove circumstances, and, had his 
summary suit been good, he never would have allowed it to have 
been struck off. 

Defendant’s vakeel petitioned on the day the case was taken up 
that his client was at Gurbettah and he could not file his dakliilas ; 
he also tendered a list of 9 witnesses in support of his case ; but the 
lower court would not then admit it, and remarked that defendant 
had been on the 14th of February and 2nd March 1848 called upon 
to produce his proofs, and had failed to do so, and as this was a re- 
venue case dakliilas were essential ; that had defendant any such 
documents he would surely have filed them, it was as easy for him 
to file a list of his witnesses as to produce his dakliilas, and it did 
not appear that defendant was in attendance in any case at the 
joint mj^'strate’s court at Gurbettah. Defendant’s statement that 
lie always regularly paid his revenue was false, as plaintiff* had filed 
a copy of a kistbundee for tlie arrears of 1251 B. S., whicli showed 
the reverse to have been the case ; further, it ,is not likely that 
defendant would give up all his dakliilas, or, if he obtained a receipt 
in full, that he would not have filed it in the summary suit in the 
deputy collector’s office. For the above reasons the moonsiff decreed 
the case* in plaintiff‘’s favor, with costs. 

Defendant, in appeal, urges that he tendered a list of respectable 
witnesses before whom plaintiff had settled his account ; and as he 
was in attendance in a murder case at Gurbettah he could not pro- 
duce his dakhilas : he advances that this case has been decided in 
opposition to Section 28, Regulation XXIII. 1814, and that plain- 
tiff* ought to have established his case by mofussil accounts, &c. 

Judgment. 

Defendant having admitted the correctness of the jumma, plaintiff 
was not required further to prove it : again, the proceedings of the 
lower court are not opposed to Section 28, llegulation XXIIL of 
A. Di, as defendant was twice called upon to produce his re- 
ceipts, &c., and as tbi case rested entirely upon the dakhilas said to 
have been given by plaintiff to defendant, and these were not filed. 
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and only a list of witnesses was tendered on the day on which the 
case was about to be decided, and these witnesses could not have 
proved the said receipts until they had been in the first instance filed 
in court. I do not consider defendant should be now allowed to pro- 
duce them : further, it is not likely that defendant, wdien the suit was 
first instituted before the revenue courts, would have failed to have 
produced the dakhilas, which were said to have been given to him 
by plaintiff’s gomastah, or if a ruffanamah was subsequently effect- 
ed, and plaintiff did, as alleged, give defendant a receipt in full, that 
he would not at once have shown it either before the deputy col- 
lector or before the lower court. I consider the decree of the lower 
court to be correct, and I herebyconfirm it, rejecting the appeal. 

The Gth Mauch 1850. 

Suit No. 163 of 1848. 

Appeal from the decision of Mouhee Noorul Hussein, Moonsiff of Bisken- 
poor, dated the^Sthof March 1848. 

Kistoo Nundee, (Plaintiff,) 
versus 

Soobhul Nundy, (Defendant.) 

Suit for the balance of a khata account, principal rupees 18-11-5, 
interest rupees l-8=rupees 20, 3 annas, 3 pie. 

Plaintiff states he trades in cotton, and that defendant, on the 
6th Phalgoon 1253 B. S., took from him rupees 18-14-15 in cotton, 
of which he paid 3 annas and 10 pie, and his account was written 
ill his books. The remainder defendant agreed to pay in a few days, 
but, not doing so,*plaintiff sues for it. 

Defendant repudiates the transaction in totOy urges that a trade w^as 
carried an between his uncle, Muttro Nundy (deceased), and plaintiff* 
from 1239 B. S., in cotton, &c., and as a lieavy balance fell due, 
plaintiff gave a kistbundee for the amount, subsequently plaintiff 
wished to settle the account, and some cotton was brought, but a dis- 
pute having arisen about the price nothing was done and plaintiff 
took it away. Defendant intended to prosecute plaintiff, but he has 
been first, and brought this action fraudulently against him. 

In the opinion of the moonsiff*, plaintiffhas proved his case by two 
witnesses, and the khata accounts, which have been produced by 
him, and defendant in a measure has agreed to the karbar, but never 
appeared to cause the attendance of his witnesses : he consequently’ 
decreed the case in plaintiff’s favor. 

In appeal, defendant urges that the account produced by plaintiff 
is not a regular khata, but only a species of memorandum, and ^ 
tliere are no witnesses to it, the two who have been brought forwara 
by plaintiff can know nothing of it*; further, the account should have 
been stamped, the evidence of plaintiff’s witnesses is contradictory, 
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and he was never called upon for his proofs in this case, although his 
witnesses were sent for to establish the fact of his having been 
sick, &c. 

Judgment. 

The moonsiff’s proceedings are irregular. The case was proceeding 
exparte^ and after various delays on plaintiff’’s part and before his 
witnesses appeared, or had their depositions written down, defendant 
applied, by petition, that he was sick, and unavoidable delay had 
occurred on his part. On this, the moonsiff, on tlie 7th of March 
1848, called for a medical certificate and proofs, and, the certificate 
not being forthcoming, the defendant, on the 13th idem, was directed 
to name his medical adviser, and give in a list of his witnesses in 
proof of his sickness ; he did so on the following day, and subpmnas 
were issued, but the case was decided on the 8tTi of the same month, 
and defendant did not appear intermediately to take oath agreeably 
to Construction No. 1126 against his witnesses. Hence, as the reply 
had been filed, and it is referred to by the lower court in the decree, 
the moonsiff was bound to call for tho defendant’s proofs, or he should 
not have alluded to it at all, particularly as plaintiff ’s witnesses ap- 
peared on the 7th and 8th of March, and defendant had pleaded 
sickness on the 7th idem. Defendant was never told to apply on oath 
for his witnesses to prove his case^ but only on the 23rd of March he 
was directed to do so regarding his witnesses in support of his plea 
of sickness. Further, the account called by the lower court a 
‘^khata bhye” is no such thing, it is more a memorandum than a 
jumma hhuruch account, and several leaves are stitched up together, 
on one of which arf alleged account with defendant is written, but it 
is not signed by defendant, or attested by any subscribing witnesses, 
and though it need not, I consider, be stamped, still it should be ac- 
cepted cautiously. The case being irregular, I have no alternative 
but to return it to the lower court for re-investigation. Ordered, 
therefore, that the appeal be admitted, and the case returned to the 
moonsiff for trial de novo. Value of stamp to be refunded. 


The 7th March 1850. 

Suit No. 114 of 1848. 

Appeal from the decision of Moulvee Asudoollah^ Moonsiff of Ckowkee 
Radhanagore, dated the Uthof February 1848. 

Musst. Dassee Monee, (Plaintiff,) Respondent, 

^ versus 

Cheeroo Dutt and others, (Defendants,) Appellants. 

,, Suit to recover maintenance allowance at the rate of rupees 2-8 
monthly, laid at rnp^s 80. 

Plaintiff states she is the widow of *Muddoosoodun, defendant, 
brother of the defendants, that they were four brothers and they all 
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lived together; on her husband’s death she was turned out of the 
house and lived in great distress with her mother : the defendants 
are in possession of his share in trade, &c., and, allowing her nothing 
for maintenance, she sues for it as above. 

Oheeroo Dutt, defendant, replies that plaintiff’s case is false, there 
were five brothers, they had no niowroosee” property, lived on the 
profits of their shop and eat together, plaintiff’s husband and their 
third brother died during their father’s lifetime, and their widows 
were maintained by the remaining brothers: plaintiff’s father’s 
house is in their village and her mother is only living ; plaintiff went 
there, the women could not agree and she asked tliem for money, 
but they replied that they had no land and recommended her to sell 
her jewels and obtained a livethood : respectable people, however, 
having advised the brothers to give her something to get rid of her, 
they presented her with cash rupees 26, ornaments of the value of 
rupees 35, and 3 rupees’ worth of vessels, altogether rupees 64, and 
on the 2nd ofPhalgoon 1251 B. S., plaintiff' gave them a"dust- 
burdaree.” This defendant states that this case lias been got up by 
plaintiff’s undo. 

In the jowaub-ool-jow^aub plaintiff repudiates the dustburdaree,” 
says she was only 13 or 14 years of age then, and from Kartick 
1251 to Assar 1252 was at her mamoo’s house at Moyapoor. 

The other defendants did not reply. 

The moonsiff argues that, although defendant has filed a dust- 
burdaree,” and proved it by the writer (this is a mistake,) and by 
six witnesses, he does not believe it, because the^ are contradictory 
about the ornaments being given, and as the wg’iter Lukffun repu- 
diates having written the deed of release, how can he suppose it to 
be genuine? Further, such a document should have been registered, 
and although two individuals have appeared by petition as witnesses 
on behalf of plaintiff, and one of them, Lochun, has given his evidence 
in favo#of defendant, ho considers that these arc not real witnesses, 
but they have been brought forward collusively. Plaintiff applies 
for rupees 2-8 per mensem, and shows that defendants possess pro- 
perty to the value of rupees 9,942, and proves it ; but it is clear 
that defendants are tamoolies, shopkeepers, and one rupee per men- 
sem should be an ample allowance, he consequently decrees to this 
extent in plaintiff’s favor. 

Cheeroo Dutt, defendant, appeals, urging that he is but a common 
shopkeeper, living on the moffts derivaWe from his small shop : 
plaintiff has been separated from him and his brothers, and has given 
a " dustburdaree” to this effect, which has been proved by respect- 
able brahmins and others: he urges tha^t Lukhun, one of the 
witnesses, who appeared of himself, is the prime mover in this case, 
and is plamtiflf’s uncle, and though he may deny being the writer ^nf 
the document, still, by cgmparing his writing with that which he 
(appellant) has brought forward, connected with a summary suit, the 
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two will prove alike and show that his denial is false: he states that 
he begged for a local enquiry but the moonsiff would not heed it, 
and he now prays that it may be effected : he concludes by saying 
that plaintiff has been put up to bring this action by bad people, ana 
one rupee per mensem has been most unnecessarily decreed against 
him, &c. 

Judgment. 

I consider plaintiff has in no way proved her case, and the evi- 
dence of her witnesses will in no way bear contrasting with the 
testimony given by defendants’ witnesses. I consider the khento- 
namali,” which was given to defendant and his brothers by the plain- 
tiffi is a valid document, and that it fts not invalid because it was not 
registered : the evidence of LukhunHs not trustworthy, and as he is 
plaintiff’s uncle it is not likely he would admit having written the 
dustburdarce” for her, although by comparing his writing with his 
other writing on other documents it is clear that lie wrote it. On the 
part of defendant there are no less than six respectable people who 
have proved this document : the village chowkeedar too has certified 
to it : and I cannot perceive why the moonsiff should have rejected the 
evidence of so many people. Again, it is preposterous to suppose that 
defendants carried on a trade of near 10,000 rupees capital, they are 
common tamoolies,” and certainly better able to give one rupee 
per mensem than 2 rupees 8 annas as sought by plaintiff*; but, 
if they are wealthy, it does not aiipear how the lower court has fixed 
upon only one rupee. Under any circumstances, I cannot uphold the 
decree ol^thc lower court, as I do not consider plaintiff* has proved 
lier case. I consequently decree the appeal, and dismiss her case, 
reversing the decision of the moonsiff. C^sts to fall upon plaintiff^ 
respondent. 


The 7tii March 1850. 

Suit No. 123 of 1848. 

Appeal from the decision of Moulvee Asndooflah, Moonsiff of Chow/cee 
Badhanagore, dated the 24th of February 1848. 

Musst. Dassce Monee, (Plaintiff^) Appellant, 


Cheeroo Dutt and others, (Defendants,) Respondents. ' 

This case is similar to the preceding appeal No. 114 of 1848. 
Plaintiff appeals, hnd b^s that the full amount of maintenance claim- 
ed by her may be granted ; but as I consider she has not proved 
her title to any thing, I dismiss the appeal for reasons assigned in 
the case above quoted, and reverse thfi decision of the lower 
court Costs of suit to fall upon appellant 
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The 7tii March 1850. 

Suit No. 167 of 1848. 

Appeal from the decision of Motives Soorul Hitssein, Moonsiff of Bishen^ 
poor^ dated the 2Zrd of March 1848 . 

Gopaldoss Mohunt, (I^laintifF,) Appellant, 
versus. 

Golaub SIngli and others, (Defendants.) 

Suit for balance of revenue aggregating rupees 1,490-6, inclusive 
of interest. 

Plaintiff states that Nurothup Doss was the putnee talooqdar of 
lot Bassee, and in 1251 B. S. Jib distrained the crops of the ryots 
excluding Golaub Singh’s, but w^as not paid in full. Nurothun then 
sold the talook including all antecedent balances up to 1251 B. S. 
to him (plaintiff,) and he is in possession. He adds that the former 
talooqdar, Burhmanund Ghose, took out execution of a decree 
No. 369, and caused beegahs 96-14 of land, bearing a fixed jumma 
of rupees 100 per annum, belonging to Bcharee Singh and others, 
ryots of Burhmangong, mehal Bera, appertaining to lot Basee, to be 
sold, when Golaub Singh purchased the jummye rights and tlie crops, 
but he never paid his rent for 1251 B. S. either to Nurothun or to 
him (plaintiff) ; during the two following years he paid a portion only 
of the revenue although ho was in possession. He claims his ren4 
from Golaub from 1251 B. S., agreeably to Circular Order, dated 
15th of October 1841, as he is responsible for it, being the purchaser 
of the jummye rights in Aughun 1251 B. S., %nd he lays his de- 
mand as follows : — 


On account of 1251 
B. 'S. jumma 


principal, 

1252, 

1256, 


• Paid. Balance. Interest, Total. 

Rs. 100 11^3. 35 0 0 Rs. 65 0 0 Rs. 21 11 15 Rs. 86 13 15 

„ 100 „ 84 15 0 „ 15 1 0 „ 5 1 10 „ 20 2 10 

„ 100 „ 63 1 5 „ 36 14 15 „ 5 1 10 „ 42 0 5 


Total,... 149 0 10 

Defendant never replied. The cases proceeded exparte. Plaintiff 
was called upon for his proofs on tJie 7 th February 1848, and on 
the case being talcen up the moonsiff asked plaintiff’s vakeel wliy 
the plaintifl* did not distrain Golaub’s crops in 1251 B. S. ; ho replied 
that the former talookdar had recovered Tupces 35 by distraint, and 
to two other questions, where were Ins mofussil accounts antecedent 
to 1251 B. S., and where were his proofs of having purchased antece- 
dent balances; the vakeel replied he could not explain either with- 
out consulting his client. After this the moonsiff arrived at the 
conclusion from a copy of the judge’s decree, dated 26th November 
1844, by which Golaub Singh was the purchaser of the ryots’ jum- 
mye rights and three years’ mofussil accounts ; that plaintiff was 
entitled to two years’ rent, or on account of 1252 and 1253 B. S., 
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biit^ as Jio had mt filed his kubalali in proof of his having purchas- 
ed antecedent balances^, he could not admit his claim for 1251 B. S.^ 
for, though he says he purchased the lot on the 24th of Poos 1251 
6. S., he has not shown how mucli is due and on what kistbundee 
for that year. The lower court then passed a decree in plWtiflTs 
favor for the arrears of revenue due on account of the two years 
1252 and 1253 B. S., adding that this decree was in no way to affect 
plamtifi*’s purchase or his demand for 1251 B. S., and that in no 
ww was it to avail him. 

Plaintiff appeals that he ought to have had his claim for 1251 
B. S. decreed in his favor, as he purchased the lot by a kubalah in 
Poos 1251 B. S., ill which antecedeVt balances were included ; and 
had time been given to him by the lower court, he could have filed 
this document, and as the party in possession he was entitled to 
his rent. 

Judgment. 

Had any party objected to the demand or contested the fact of 
plaintiff’s possession in 1251 B. S., for wliich year he demanded his 
rent from the defendant, tlie case would have been different ; but 
plaintifi' had filed his regular jumma-wassil-bakee accounts for the 
three years 1251 to 1253 inclusive; and as they were admitted for 
the two last ycai’s, they might as easily have been accepted for 1251 
B. S. Again, the lower court, when it interrogated plaintiffs vakeel 
about his client’s kubalah and antecedent balances, should have al- 
lowed him time to file the former or further proof of his having had 
the lattes’ transferred to him by the former talookdar, if the court 
had any doubt in tBe matter. This not having been done, plaintiff was 
unable to still further strengthen his case, and he certainly has 
grounds in consequence for appealing. I therefore admit his appeal, 
and remand the case to the lower court for re-investigation, and 
plaintiff’ can there, if he pleases, file his kubalah. The value of 
stampt paper to be refunded in the usual 'way. 

The 12th Makch 1850. 

Suit No. 15 of 1848. 

Appeal from the decidon of Baboo Chunder Seekur Chowdrpy Principal 
Sudder Ameen of JFest Burdwan, dated the let of July 1848. 

Musst Dassee Monee Debia, (PlaintifiP,) Appellant, 
versus 

Ram Mohun Goshein and others, (Defendants,) Respondents. 

Suit to obtain pdifecssion of beegahs 22-10 of land, bearing a 
jumina of rapees 16-2 per anniim> in mouzah Jamjooree, appertaining 
to lot Khijooree, held by defendants as lakhiraj. Laid at rupees 
280-15, also for revenue on account of 1262 Bt S. at the above 
jumma, altogether rupees 297-1-17-2. 
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PJaintifF states sJie was the auction purcliaserof the putnee 
estate called Kliijooreo, when it was sold for arrears due from Essan ^ 
Bonuerjea, the former talookdar, at the- putnee sales ftt the, com^ ’ 
inenccment of 1252 B. S. She adds that the former talookdar 
hrouf^ht an action against the zemindar for a deduction in his annual 
juimna on account of inoiizali Jauijooreo, which the Gosh6inswere in 
possession of as Inkhiraj and would not give up. The principal 
sudder amcen dismissed the case, because a portion of the land of 
.Tarnjooree belonged to talook Ooiidah, and the talookdar of lot 
Kiiijooree was tlie proper person to sue. In appeal Essan Bonncijea 
obtained a decree, but on tlie special appeal the judge’s decree was 
reversed, and the principal suddicr ameen’s decision upheld. Tho 
Gosheins, defendants, liavo been Wrongfully in possession of beegahs 
22-10 of plainliirs mal land, and their ryots will not pay any revenue, 
because they say tliey pay it to the lakhirajdars. Plaintiff conse- 
([uently brings an action against defendants for possession of tliis 
parcel of lanfl, &c. 

This suit was then transferred to the revenue auUioritios to be 
en([uircd into under liogulation II. 1819, and in tho reply of Ram 
hlohun and Brijmohun Goslieins, defendants, filed before tlie deputy 
collector, they urge that the e/Uire inouzah, named Jamjooree, was 
released by resumption suit No. 57, and tlieir lakhiraj title upheld ; 
that another small parcel, by name “ Mehal Baree,” was also released 
in suit No. 58, and that plaintiff has no claim to any other lakhiraj. 
They refer to suits No. 200 and No. 1.3971, in which they obtained 
decrees, and state that the small parcel of beegahs^ 10-10 in rtiouzah 
.ramjoorec called “ shagird pesha” is resumed land, and settled with 
the Oondah talookdars, and is particularly referred to in suit No. 200, 
and plaintiff has no right to any of the land for possession of which 
she now brings an action. 

Plaintiff, in her jowaulvool-jowaub, refers to resumption suit 
No. 57 ; argues that the laud at issue was therein specified to be only 
79 beegahs; that the said land, as also the 21 beegahs contested in 
suit No. 58, were both released, because the parcels wore respectively 
uinlcr 100 beegahs each; and that the parcel of beegahs 22-10 in- 
cluded in this action, forms a jjortion of her mal land in niouziih 
Jamjooree, appcrtaiiimg to her putnee estate Khijooree, and is m 
tea?/ connected with either of the above suits. 

The principal sudder ameen relies on the resumption decisions in 
cases Nos. 57 and 58, and on fysallah No. 13971, and, considering that 
these and the Sudder Court’s decree upholding the former principal 
sudder ameen’s decision are conclusive, and declare that the entire 
mouzah of .Jamjooree, the lakhiraj burmottur d^he Gosheins, defen- 
dants, has been released, he dismisses plaintiff’s case, and takes no 
notice of her bynamah or her mofussil accounts, which were filed by 
her in support of her case, although she did not cause the attendance 
of her witnesses notwithstanding time was given her to do so. 
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Plaintiff appeals, and endeavours to show, by her bynamah and the 
principal suader ameen’s decree, which was upheld by the Sudder 
Dewanny, that there are mal lands in mouzah Jamjooree, appertaining 
to her putnee estate Kliijooree, and that the lands at issue are not in 
any way included in the decisions referred to ; but that she pays reve- 
nue for them to the zemindar from whom she holds her putnee. She 
says that defendants have not tendered any proofs or witnesses, and 
that a local enquiry should have been instituted into the matter. 
The appeal was admitted by my predecessor on the 1st of Septem- 
ber 1849, without any reasons being assigned, and respondents 
have replied. , 

Judgment. 

This case is clearly incomplete^ and the only point for decision, 
and which is specially noticed by plaintiff in her jowaub-ool-jowaub, 
has not been touched by the low^er court. Is this land, beegahs 
22-10, distinct from the resumption and other decrees, or is it 
included in them and thereby defendant’s lakhiraj ? Without a local 
enquiry I maintain this point cannot be settled, and it is not sus- 
ceptible of adjudication simply by records and decrees. It is evi- 
dent that plaintiff*, as putneedar of lot Khijooree, does pay revenue to 
her zemindar, the Burdwan raja, for mal arazee included in tlic 
pottah or rather bynamah, dated the 2nd Assar 1242 B. S., which 
w^as granted to the former putneedar, to wliose I'ights she (plaintiff*) 
has succeeded at public sale, as a reference to this document clearly 
shows that in mouzah Jamjooree there were revenue lands apper- 
tainin^to her pu^fiee, and as she does pay revenue, and Jamjooree 
mouzah is specified in her bynamah, it is a natural inference that 
there arc lands in the possession of some party, but which should 
yield their quota of rent to her. Again, in the resumption decrees 
the area of each likhiraj title was stated, so that a measurement 
and comparison of the boundaries and kusrahs would easily prove 
whether plaintiff’ is right, or whether the land was defendant’s btmd 
Jide lakliiraj released burmottur. Taking this view of the case, 
I remand it to the lower court for trial de novo with reference to the 
foregoing observations, decreeing the appeal. Costs to be settled here- 
after, and the value of stampt paper to be refunded in the usual way. 


Tnii 12 th March 1860. 

Suit No. 21 of 1848. 

Appeal from the decision of Bahoo Chunder See/cur Chowdhry, Principal 
Sadder Am een of West Burdwan, dated the \6th of November 1848. 

^ Praun Kishen Mitter, (Plaintiff^) Appellant, 
versus 

Jusodanundun Neogee and others, (Defendants,) Respondents. 
Suit to recover a bond debt of rupees 200 principal, and rupees 
220 Interest, also Sicca rupees 234-4, alleged to have been advanced 
to defendants, altogether laid at Company rupees 674-8-5. 
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Plaintiff states tliat Purtaubnarain, Jusodanundun, and Radhika 
Pursliaud, deceased, received from him, for the shraud expenses of 
Prindabun Neogec, cash Sicca rupees 234-4, for which they agreed 
to give a separate “ kurarnamah,” and on the 1st of Aughun 1242 
B. S., they borrowed from him for the purpose of paying in their 
revenue due on lot Dliurrumpore, the sum of rupees 200 ; for this 
they gave him a l)ond on tlie above date, promising to repay the 
amount in Assar 1243 B. S., with interest at one per cent, per men- 
sem. Defendants never executed the separate agreement or paid 
plaintiff any portion due by the bond ; and as they were all connections, 
and the heirs of Radhika Persliaud, deceased, were minors, he did 
not hurry in suing them ; and as* there was no stipulation about in- 
t(u'cst on the rupees 234-4 transafition, he has not sued for it, nor has 
lie demanded more interest than is equal to the principal, and he pur- 
poses bringing a separate action for any other outstandings. 

Purtaubnarain, defendant, replies that plaintiff cannot include in 
the same action debts due by a bond and debts otherwise due, and 
as Briiulabun, the father of the defendant, died on the 12th of Jyte 
1242 B. S., and liis shraud and " muhotshub” ceremonies were per- 
formed on tlie lull Assar 1242 B. S., no Jess than 12 years, 
2 months, and 11 da 3 'S elapsed before the suit was brought on the 
22nd Bhadoon 1254 13. S. He repudiates the bond, and says he never 
borrowed any mone}^; old standing enmity exists between him 
and plaintiff : their cases have gone through the court, and plaintiff 
has become heavily indebted to him in a pauper suit No. 16 on ac- 
count of wassilaut, to get rid of which he has brought forward this 
false action. He urges that plaintiff’s plea to account for his delay is 
inadmissible. He refers to summary and foujdary suits, and says it 
is not possible he would have borrowed money from plaintiff while 
such was the case ; and to get the better of a decree he has con- 
nived with the other defendants against him. 

In his rejoinder, plaintiff denies having connived with the other 
defendants, refers to the bond in which it is stated that a separate 
agreement would be written for the " muhotshub” expenses, and 
that 12 years have not expired since that date. 

The other defendants did not reply, and no ru^Jowaub was filed. 

The principal sudder ameen, after examining the witnesses, the 
writer of the bond, and the bond itself, is of opinion that it has been 
prejiarcd for the occasion. Three -©r plaintiff’s witnesses are 
extremely contradictory, and the signatures of the three individuals 
executing the bond are evidently written by one person, while each 
of the three parties, it is urged, signed separately for himself. The 
alleged writer of the bond, Nuggun Chundi# Hajrah, one of the 
vakeels of the court, deposes that the three parties named, as well as 
Juggesur Ghose, executed a joint bond for rupees 200, but in 
that bond no mention of tlw muhotshub exjienses was made. Shee- 
bonundnuj a respectable person, with several others, were attesting 
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witnesses, and thotipjJi the writing of the bond is like Iiis writing, 
still it is not his. The principal sudder arnceii alludes to various 
other discrepancies which are apparent in the depositions of the wit- 
nesses ; observes that he compared tlie writing of Jusodanuiidun, 
one of the defendants, in another suit whicli was brought out of his 
office, and that the termination Neogee was not written the same ; he 
does not think that phuntiff would have allowed 1 1 years to pass 
away without prosecuting upon the bond had it been genuine, and 
he thinks that the bond has been fabricated, and that it was plaintiffs 
object, in bringing forward this action against defendants, to get clear 
of the pauper suit No. 16, particularly as enmity exists between the 
parties. Fiirtlier, on the money acWanced for the muhotshub” ex- 
])enses would surely have been suj^ported by a bond of tlie same 
date as that on which the bond was executed : and the principal 
sudder amcen being of opinion that as an old sheet of stampt pa])er 
to cover every thing was not forthcoming, the plaintiff procured this 
one sheet and made mention therein of the sbraud expenses. Under 
all the circumstances, he considered that plaintiff* had not proved his 
case, and dismissed it, with costs. 

In appeal, plaintiff urges that two of the three defendants received 
notice of the suit having boon brought against them, but never 
heeded it : he has proved his bond, &c. under Section 15, Regulation 
III. 1793. Muggun Chundiu Ilajrah, the writer of the bond, is 
his (plain tift’^s) enemy, and he never required his deposition to be 
taken but objected to it, and urged it accordingly to the court, point- 
ing out*t]iat he was leagued with defendants against him. He avers 
that the writing in the signature as regards the termination Neogee 
is not dift*erent; and as Jusodanuiidun, the writer, and one of the de- 
fendants did not appear, the court should not have noticed or refei*- 
red to it. He goes into further particulars showing that there was 
no collusion and no enmity, and that he should not have been 
cast, &c. 

The appeal, without reasons assigned, was admitted by my predeces- 
sor on the 7 til of November 1849, and the reply to it by respondents 
has been filed as usual. 

Judgment. 

A bond transaction must be tested by the bond ; and I have no 
hesitation in declaring thd one dated the 1st of Aughun 1242 11. S. 
to be agenuino forgery. The stampt paper on which itis engrossed was 
sold five months previously to a stranger, and the writing is per- 
fectly fi’esh although the creases from folding up have worn out the 
paper in many places.' This is very evident from looking at the 
writing of (and creases across) the date of sale, which lias disap- 
peared altogether, although in other places the writing is fresh; and the 
writer of the document having repudiated it, there can be no doubt 
of its being a forgery got up for the occasion, while it is hardly 
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probable that plaintifF would have allowed so mnny as 1 1 years to 
elapse without bringing it forward. I agree therefore with the 
lower court in thinking that plaintiff has not made out or proved his 
case, and I uphold its decision, dismissing appeal, with costs. 


The 13th Mauou 1850. 

Suit No. 187 of 1848. 

Appeal from the decision of Monleee AsudooUnh, Moonsijf of Cliowkee 
liadhanayoret dated the V6th of jipril 18 ^ 8 . 

Gopal Chuuder Miuidul, talookdar of lot Bharali, Plaintiff, 

\ersus 

Muddoosoodun Gliose, Defendant. 

The Maharajah of Burdwan, objector. Appellant. 

Suit to recover the value of about 100 saul trees, laid at 
rupees 12-8. 

Plaintiff states that ho holds the putiice of lot Bharah since 
1237 B. S., and that defendant by force cut down, on the 15th 
Assin 1254 B. S., about 100 saul trees belonging to his jungle, and 
situated to the south of the Ahur band,” within the boundaries 
forming his talook as defined : he consequently sues for their value 
at 2 annas per tree. 

Defendant replies by denying the cutting and carrying off of any 
tree belonging to plaintiff, and urges that the U’ees bclqpg to his 
rakah jungle, and he felled about 25 of them. • 

The maharaneo of Burdwan sets forth her claim, and urges that 
plaintiff and defendant have combined for the ])urposc of obtain- 
ing thereby a decree which will serve them hereafter. She declares 
there is no jungloboorec land in lot Bharah, and the jungle men- 
tioned by plaintiff belongs to her property Ghat P>harah, tlie ryots 
of which lot used to pay their revenue to the rajbaree and to tlic 
putneedar. She affirms that neither plaintiff' nor defendant has 
any right to the jungle, that ])lalntiff' is the putneedar on the part of 
the maharajah, and is bound by the terms of his amulnaraah not to 
interfere with her zemindaree, and that there is no jungle in lot 
Bharah. 

On the death of the maharance, thon^ajah presented a petition to 
be admitted as her heir, and on the 28th of March 1848 lie was 
called upon to file his proofs within eight days, but failing to do so, 
the lower court proceeded with the ease on the 6th of April, and, 
having taken the evidence of witnesses on both sides, a decree was 
given in plaintiff’s favor. 

The maharajah now appeals, and urges that he had not sufficient 
time allowed him to file^his vurasut” proofs, and that an ishtahar 
should have been issued. He repeats what the maharanee advanced 
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in her ^^ooznrtlaree” petition in the first instance, and refers 
to tlie bycnainah which was granted to the putneedars of lot 
Bliai’ah, &c. 

Judgment. 

Full time was allowed to the objector to file his proofs, and no 
reasons have been now shown which can warrant my interfering 
with tlic decree of the lower court, and the issue of an ishteliar was 
not necessary until the objector had first moved in the matter and 
filed his proofs of “ vurasut.” Under any circumstances tlie object- 
or’s case cannot be settled, except by his bringing an action as the 
zemindar of Gliat Bharali against the plaintiff as putneedar of his 
lot Bliarah, for the real point at issue'is whether the latter is entitled 
to cut down the trees and jungle which, it is alleged, pertain to his 
talook lot Bharah. Further, a reference to the original byenamah, 
dated the 22nd Poos 1237 B. S., wdiich was filed when the case was 
argued, proves that lot Bharah, one mouzah, and every thing apper- 
taining to it inclusive of jungle^ and vnthout mention being made of 
the maharanee’s zemindaree, as set forth by the objector, was given 
out in putnee to Gopal Cliunder plaintiff^ at an annual jumma of 
rupees 1,305, by the former rajah of Burdwan, and hence this poj’- 
tion of the objector’s statement is opposed to the truth. For the above 
reasons I hereby affirm the decree of the moonsift^ and reject tlie 
aj)peal. 


The ISth March 1850. 

* « Suit No. 2 of 1850. 

Appeal from the decision of Baboo Chimder Seehur Chowdhry, Principal 
Sudder Ameen of West Burdwan^ dated the [ith of April 1847 . 

Musst. Dassee Munee, mother of Seeboo Chuckerbutty, a minor. 

Pauper, Plaintiff^ 
versus 

Jonardhun Chowdhry and others. Defendants. 

To obtain possession of her share in mouzah Dabrah, &c., with 
wassilaut, laid at rupees 2,433-6-10-3. 

Plaintiff says that her father, Narain Chowdhry, died without 
male issue, but five brothers lived then and eat together : on her 
fatJier’s death, her mother continued with the five brothers and died. 
She says that she is the heir, as she has a boy, consequently she is 
entitled to one out of the six shares ; the defendants would not give 
her share, and she sued in case No. 7, and proved her right; but 
owing to^a flaw in valuing the property she was nonsuited. She now 
amends the former action, and brings this action on 1 8 years^ rent. 

None of the defendants appeared or filed any reply, although they 
were served with notice, but the principal sudder ameen remarks 
that he cMled for the nuthee No. 7 referred to, and, by looking at 
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the reply which was filed in that suit by JJuddinath Cliowdliry, it 
appeared that this defendant denied having dispossessed j)laintiffi but 
stated that the other defendants had done so, &c. Tlie plaintiif* too 
relied on the proofs, &c., which had been filed in that suit, and the 
principal sudder aineen called for :a byewastah, but, without taking 
any proofs from the plaintiff, or even allowing the case to proceed ea:^ 
parte, decreed one out of six shares in her favor against the dis- 
possessing defendant, and wassilaut from the date of the institution 
of suit No. 7. 

Plaintiff appeals against the order regarding wassilaut, and says 
she is entitled to it on account of the years during which she was 
ousted from her rights and shafe. 

The appeal was admitted by*my predecessor on the 26th January 
1849, and respondents, though served with notice, have not ap- 
peared. 

Judgment. 

The proceedings of the lower court are manifestly irregular. 
The court had no power to act upon any documents which were filed 
in another suit ; but plaintiff’, if she relied on them and wished for no 
other evidence, should have produced authenticated copies of her 
proofs in support of her claim : again, as the case was, in fact, pro- 
gressing vxparte, the court should not have brought into its decision 
matter referred to in the replies wdiich were filed in suit No. 7, and 
taken them for its guide, because a replp is no evidciice of the 
nature indicated in the Circular of the Sudder Dewanny, dated 26th 
November 1847 ; further, if the right has been established^ it stands 
to reason, wassilaut should be granted, and I do not perceive why they 
shoultl not have effect from 1238 B. S., as easily as from the date of 
the institution of suit No. 7. The evidence too in this point was 
doubtful, and hence the greater necessity was there for summoning 
the witnesses in suit No. 7, for the purpose of cross-examining them. 

For the above reasons, I I’cmand the case for trial rfe novo, and re- 
verse the decision of the lower court. The appeal is decreed, and 
costs will be adjusted hereafter. 

The 15th March 1850. 

Suit No. 1 of 1849. 

Appeal from the decision of Baboo Chunder Seehur Chowdhry, Prmcipal 

Sudder Anieen of West Burdwan, dated the 28M of December 1848. 

The Maharajah of Burdwan, Plaintiff, 
versus , 

Ranee ChundeaMunnee and others. Defendants. 

Ranee Chundea Munnee Coomaree, Appellant. 

if 

Suit for balance of revenue due on 'account of 1253 B. Sit$ principal 
rupees 433-4-8, invest rupees 44-9-8, «= rupees 474-14-4.^ ^ 
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Plainlifi' states tliat tlie ranco defendant, agreeaMy to a decision 
iji a special appeal, ol)taine(l possession of nielial Rannmggur in the 
oonth of Aiigliiiii I). S., and did not pay her revenue, rupees 
433-4-8, for that year ; j)rcviously to her being' put in possession 
(iudadhur Borincrjea was tlie putneedar, and he sues both for the 
year’s revenue, with interest due on defaulting kists. 

(Tiidadhur Bonnerjea defendant replies that he was in possession as 
stated, but he has been made a party without any cause whatever. 

The ranee replies by agi'eeing to the jumma and to lier being in 
possession, but urges that it is not customary to pay interest on 
mocurrureo estates. 

The princi[)al suJder ameen says'^Jiat lie gave defendant Ranee 
Coomaree seven days from tlic 31st July 1848, to produce proof of 
her not being liable to the payment of interest as alleged, and })liiin- 
tiff was dii’ected to file his kistbundec and other proofs. The latter 
established his case, but the defendant tailed to produce any proof or 
documents, and as she agreed to the jumma and to being in posses- 
sion, he decreed the case in plaintitl's favor : the defendants to pay 
their own costs, and plaintiff’s costs to fall on the ranee defendant. 

The ranee a]»peals against payment of interest, urges that the 
mocurrurec jumma of mehal Ramnnggur has been, previous to the 
Hon’ble Comiiany s accession to the Deuraimy, fixed at Sicca rupees 
496-3-7-2 j)er annum, the revenue has been always paid at the end 
of the year, and interest on the arrears calculato(l from commence- 
ment of tlio following year; and her father-in-law, (ropeenatli 
Dliiill, noi^er wrote any ikrar kistbundee, and that for the last 39 
years (the alleged kistbundee having been written in 1217 I>, S.) 
tlie rajah has always recovered his revenue by summary suits and 
in other ways, and no mention of a kistbundee has been ever made ; 
on the contrary interest has been always calculated from tlie follow- 
ing year, and these fysalahs have never been reversed, and interest 
ought not to have been granted by the principal sudder ameen. They 
can produce the summary suit decrees if time be given to them. 

Judgment. 

No one objected to tlic kistbundec and ikrar, which wore given, 
under date the 27tli Phalgjon 1217 B. S. by Gopecnatli Dhnll 
sliazada, to the former Burdwan rajah, which are filed in tlic record, 
and though defendant (appellant) is now anxious to file copies of 
summary suit decrees, I consider she cannot do so, because she had 
time gi^icn her in the first ins^cc, and failed to prove that she was 
not liable to the payment of interest. In these two documents tlieJ% 
IS a condition entered tliat the party engaging shall pay the revcniib 
montlily according to the kistbtinefee, and if there is a default then 
mterest AVtll be chargeable untler the Regillations. Whether these 
documents hav^e been or not prodfec|id in any ^limmary suit cannot 
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prevent plaintifF suing for his rent, and interest on arrears agree- 
ably thereto ; and as appellant failed in the lower court to establish 
her case, I see no reason for interfering with the decree of the lower 
court, and hereby c6nfirm it, rejecting the appeal. 

The 18tii March 1850. 

Suit No. 188 of 1848. 

Appeal from the decision of Baboo Mohunlall Panday , Moons iff' of Bur’ 
jorahy dated the 18^A of February 1848. 

Khettronath Banerjca, (Plaintiff,) Appellant, 
versus 

• • 

Surroop Mundle and the heirs of Shecdani Mundle, (Defendants.) 

Suit to recover a debt due on a kurrarnatnali, principal Sicca 
rupees 23-8, interest rupees 23-8 = rupees 47, or Company’s rupees 
50-2. 

Plaintiff states that Surroop and Shecdam came to a settlement 
of their accounts with him, making it Sicca rupees 23-8, and giving 
him a kurramamah on the 22nd Assar 1242 B. S., with a pro- 
mise that they would pny the mone^ in Pbalgooh following. Sheedam 
is since deceased, and his heirs being in possession, and the debt not 
having been liquidated, plaintiff sues for it 

Surroop Mundle defendant repudiates the borrowing and execu- 
tion of the agreement: says he was sick at inouzali Seeraooleeah, in 
chowkee Sonainookhy, and never left his home up to As^n. He 
adds that he has on several occasions been a witness against plain- 
tiff, in consequence of which he owes him, defendant, a grudge, and 
has brought this action against him in this chowkec. 

Doorgamimnee, Sheedam’s heir, defendant, replies that she lives at 
Kautabara, within the Bishenpoor chowkee, and not at Sheetlah, in 
Burjorah ; that notice was not duly served upon her, and the wit- 
nesses who say otherwise are false. 

In his jowaub-ool-Jowaub plaintiff denies there being any enmity 
between him and defendant, and says that Doorgamonee occasion- 
ally comes to her husband’s former house at Seetlah, so that the 
notice was correctly served. 

The moonsiff cannot believe plaintiff’s witnesses, or the kurrar- 
namah, and, considering that defendant l%eedam Mundle has proved 
his having been sick as advanced by him, he dismisses the case, with 
costs. 

The least the moonsiff should hay# done vras to state why he 
co||}d not credit the testimony of plaintifi’s witnesses, and preferred 
the evidence of those produced by defendant. The kurrarnaniah 
is written on a stampt paper of 2 anna^ value, and is alleged to have 
been executed oti the 18t1} June 1835,^^nd though it may ajppear to 
be a suspicious docum^it from h|\’uig been k^pt back for about 



61 


ZXLLAH WK8T BURDWAN. 


1 1 years, it does not follow that it should be a forgery ; at all events 
if it was thought so, the reasons should have been given for con- 
demning it ; and as plaintiff, in his appeal, has objt cted to the decision 
of the lower court on this score, and asserts that he has sufficiently 
proved his agreement bond, I have no alternative but to remand 
the case to have the omissions rectified. Ordered, therefore, that the 
appeal be decreed, and the case remanded for re-investigation with 
reference to the foregoing observations. Value of stampt paper to be 
refunded in the usual way. 

The 18th March 1850. 

Suit No. 19& of 1848. 

Appeal from the decision of Moulvee}foorul Hossein, Moonsif of Bishen- 
poor, dated the \bth of April 1848. 

Musst. Bushoo Bustomee and Nemoye Doss, (Plaintiffs,) Appellants, 

versus 

J uggutdoollubh Banerjea and others. Defendants. 

Chunderinonee Thakooranee, objector. 

Suit to obtain possession of 15 cottahs ofjuinmyee land in part of 
a parcel of 7 beegahs in mouzah CheyntiaJi, called Nimioogulleah, 
laid at rupees 15. 

Plaintiffs state that Mohun Goshein lield 7 beegahs of lakhiraj 
land as above, and Surroop Doss, father of Musst, Bushoo, one of the 
plaintiflts, took it at a jumma of rupees 4-8 per annum. Surroop died; 
and the two i)laintctts were left as his heirs, and for the last 20 or 
25 years they have paid one rupee as of old to the maliks of lot 
Shamdosspoor, and the residue to the lakhirajdars or their heirs, 
having received dakhilas for the same, plaintiffs allege that they 
ploughed and prepared the land, but on the 26th of Assar 1254 
B, S., Juggutdoollubh, one of the defendants, accompanied with the 
other defendants, dispossessed them from 15 cottahs: they consequent- 
ly sue for possession. 

^ Gunganarain defendant replies that the land is his mouroosee 
punchuck lakhiraj burrnuttur, appertaining to lot Shamdosspoor, 
and plaintiffs should have made the maliks a party to the suit : he 
refers to precedents of the principal sudder ameen and the inoonsift*, 
No. 4516, dated 30th Marah 1837, and No. 1630, dated 8tli March 
1838, which are against plaintiffs* bringing this action, states that 
as Surroop Doss died without issue his rights w^ere transferred to 
Gooroochurn Doss, and the4isputed land does not belong to plaintiffs. 
Toolseq defendant replies as above. 

Chundermunee Thakooranee, oozurdar, supports plaintiffs. 

An ameen was deputed, various documents have been filed, evi- 
dence has been taken on bodi sides, and the moonsitt* is of opinion 
that a ryot’s suit of this nature cannot hold,, good with reference to 
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the decision of the former moonsiff of chowkee Bishenpoor, which 
was upheld in appeal by the principal sudder ameen of Burdwan, 
both of which decisions have been referred to by him ; and as the 
point at issue would decide a rights plaintiffs cannot proceed until 
they make the malik^ or owner of the land^ a party to the suit as no 
proof of the Goshein’s right to the; land in dispute has been produc- 
ed : further, the court is of opinion that the heirs of the lakhirajdars 
have collusively brought this action through the medium of plaintiffs, 
or they would have tendered some prooS, or been made a party to 
the suit Such not being the case, the moonsiff dismissed it, with 
costs, &c. 

In appeal, plaintiffs urge that though the malik has not been made 
a party to the suit, he has filed a claim in support of*plaintiffs : they 
allege that they are in possession of beegahs 6-5, in part of their 
7 beegahs, and they sue for possession of their jummyee rights in 
15 cottahs, from which they have been ousted by defendants, as 
proved by their witnesses ; they urge that the precedents quoted do 
not apply, they have filed their dakhilas, and several cases of this 
nature have already been decided without the malik being made a 
party to it. This case was taken up on the 14th instant, and again 
this day. 

Judgment. 

The lower court was correct, I consider, in dismissing the case, for, 
whether the precedents quoted are or are not applicable, it is clear 
that plaintiff has not produced any pottah from the lakhirajdar, 
nor has the claimant, lakhirajdar, filed any counterpart or kubooleut, 
which M'as given to him by the ryot, in proof of^his possessing any 
jummyee interest in the land at issue, nor do the dakhilas show for 
what land the reii|:s have been paid. If, therefore, in a suit of this 
nature, the junimyut right was to be upheld, it would be tantamount 
to giving a right to the malik in the land, which cannot be until 
that malik becomes a party directly as plaintiff, or indirectly as a 
defendant ; and as I am of opinion plaintiff has not established his 
title, and nothing has been shown to prove that he is the ryot on the 
part of the lakhirajdar of the land in dispute, I uphold the decree of 
the lower court, and reject the appeal, with costs. 
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18th March 1850. 

Suit No. 367 of 1848. 

Appeal from the decision' of Moulvee Amdoollah^ Moonsiff of Radhamg^ 
guT^ dated the 36th of August 1848 . 

Gopal Chunder Mundle, (Plaintiff,) Respondent, 

versus 

Gooroo Churn Paul, (Defendant,) Appellant 

1, Dossee Munnee, 2, Kishen Mundul and others, and 3, Sree 
Munnee Mohun GosheinJ^Claimants separately. 

• • ^ 

Suit to enhance the rent of beegahs 9-5, in mouzah Hurrynug- 
gur, fixing it at rupees 44-5-18-2, from 1253 B. S. 

Plaintiff states that the defendant holds the above land at less 
than the proper assessment ; he served him with notice on the 2nd 
Jyte 1253 B. S., but never appeared, he has consequently assessed 
the land as under, and sues for it — 

beegahs. Co.’s Bs. 

One parcel of rice land, 6 4 8 14 4 19 1 

Ditto ditto fysullah, 0 10 8 4 3 1 1 

Ditto homestead, 2 10 0 25 13 18 0 

Total, 9 5 0 44 5 18 2 

Defendant replies that notice was not served, plaintiff is not the 
talookd^, the talook being current in the name of Narain Mundle 
(deceased) and others, and as the heirs of Narain Mundle are of age 
they should have been made a party in tlie action. lie can prove 
that the ishtehar was not issued, and that he is in' possession of only 
beegalis 7-4, including the Palgurria pyewnst lands, with a jumma 
of rupees 19-8, and not beegahs 9-5, as stated by plaintiii; His 
brother, Kishen Paul, is the servant of the Jungle Mehal zemindar; 
and as there are disputes about jungle between them, plaintiff has 
. brought this Mtion fraudulently against him, defendant He urges 
that he and his ancestors, long previous to the Ilon’ble Compai^’s 
accession to the Dowanny, have all along paid their rent at ru- 
pees 19-8, and nobody has interfered with them ; that in the year 
1218 B. S. plaintiff’s brotlver, Narain Mundle, and his uncle, Gour 
Mundle, obtained the putnee of this lot, and, finding they could not 
get any thing more out of him, or their talook, they gave defendant 
a sunnud pottah on the 5th Jyte 1219 B. S., and received their 
rent r<;gularly up to 1235 B. S. On Narain Mundle’s death plain- 
tiff managed the estate, and from 1236 to 1253 B. S. he was paid 
the same amount of revenue, for which defendant has received 
dakhilas. He pleads, therefore, that plaintiff has now no right to 
attempt to enhance his rent • 
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The first claimant says she is one of thejieirs of Gour Mundlcj 
and plaintiff has brought this action to injure her, Musst Dossee 
Mnnnee. 

The second claimant^ Kishoo Pershaud Mundle^ and others say 
they are the heirs of Narain Mundle, deceased, and his name is still 
current as the talookdar. ; 

The third claimant, Sree Munnee Mohiin Goshein, lays claim to 
be^ahs of land in part of that in dispute. 

The moonsitf overrules the plea of defendant, and the precedents 
he has adduced in support of it, and docs not allow that defendant, 
though he may have been in possession at rupees 19-8, for several 
years, is not liable to the paymeijf of an enhanced rent With respect 
to the claimants urging their proprietary rights, the*raoonsifF argues 
that plaintiff has proved his possession by a summary suit decision, 
he therefore sets them aside, and expunges the disputed claim of Sree 
Munnee Mohun Goshein from this suit The area by the ameen 
who was deputed was found to be beegahs 1 1-6-8, and the jumma 
payable thereon rupees 40-4-16 ; from this beegahs 3-0-14-2, with a 
jumma of rupees 6-8-14-1, having been deducted on account of the 
expunged lands, there remained beegahs 8-5-13-2, with a jumma of 
Sicca rupees 31-3-18, or Company’s rupees 33-5-3, which the moon- 
siff decreed in plaintiflF’s favor from 1253 B. S. 

In appeal, defendant urges that plaintiff is not the talookdar, that 
the heirs have protested against his being admitted as such, and that 
the summary suit decree is not sufficient to prove his title. He ob- 
jects to the rates and to his sunnudy pottah having been^rejected, 
and he could have proved the genuineness of the latter, if called 
upon. With respect to the ameen’s rates he, in the first instance, 
petitioned the moonsiff and a kyfeut was called for, and his objections 
were never attended to or disposed of. He advances that the lands 
were not all measured in his presence, and the standard was not the 
correct one, or his rates and area would have come out correctly, &c. 

Respondents have appeared without notice, and the case argued 
on the 14th and concluded to-day. 

Judgment. 

The decision I consider to be faulty and incomplete, and the plain- 
tiff ought, I think, to have been nonsuited, considering that the 
names of Narain Mundle and others ar« recorded as the putneedars 
of this estate ; and the heirs, claimants in this case, object to plaintiff 
suing defendant as sole proprietor. The moonsiff should not have 
acted solely on a summary suit decision, and have thrown the claim- 
ants over; this was a good ground for a nonsuit, particularly when 
defendant produced a pottah, the genuineness of which has not been 
refuted, or even alluded to by the moonsiff, agreeably to which the 
rent was fixed by the original proprietors so long ago as the 5th 
Jyte 1219 B. S., and as the old putneedars, ancestors of the present. 
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Jiave allowed this sunnud, or pottah to be current during their 
occuj)ancy for nearly thirty-five years without calling for an en- 
hancement, it is a question I think whether they are not barred by 
the statute of limitation from so doing now. The moonsiff has made 
no mention in his decision of the objections, which were advanced by 
defendant against the notice not having been duly served ; nor has he 
disposed of tlio charges which were brought forward against the 
ameen, although he appears to have called for a kyfeut from him 
on the subject : these are errors of omission, which require to be rec- 
tified ; and further, it is not sufficient to take the ameen’s rates and 
measurements for his guide. The moonsift* should distinctly give 
his opinion thereupon, taking the purgunnah rates, and fixing the 
assessment accordingly with referenee to the correct standard cur- 
rent in the village and in its neighbourhood. And finally, with refer- 
ence to the disputed land which has been expunged, it should be 
stated whether this has been done by the consent of all parties, or 
how, as it forms a portion of the land specified in the plaint. 
With reference to the foregoing observations I remand the case to 
the moonsiflf, in order that he may bring it again on his file, and 
decide it de novo^ correcting all errors of omission and commission. 
The appeal is therefore decreed, and value of stampt paper is to be 
refunded in the usual way. 


The 23kd March 1850. 

Suit No. 96 of 1848. 

Appeal from the deoieion of Bahoo Gopeekishen Banerjea, Moonsiff of 
Kotulpoor, dated the lAth of February 1848. 

Ramdhun Chatterjea, Plaintiff^, 
versus 

Bheekoo Khan, Neeamut Khan, and Golamee Khan, Defendants. 

Suit to recover the amount of a kistbundee, laid at rupees 50, 
principal, and interest, rupees 40-3-2 =rupees 90-3-2. 

. Plaintiff states that he is the talookdar of lot Kowalpara, in which 
defendant Bheekun is a ryot : he had occasion to sue him for his 
rent, and a settlement of accounts was effected on the 17th Kartick 
1244 B. S. for rupees 31-5 7^, the other two defendants having 
become Bheekun’s surety ; Ae money was to be paid, rupees 15 on 
the 19th Kartick 1244 B. S., and rupees 16-5-7-2 on the 15th of 
Aughun ; Bheekun failed to make good his instalments, and a fresh 
arrangement was made, whereby he gave him (plaintiff) a kistbundee 
on the 25th of Assin 1246 B, S. for rupees 50, promising to pay 
rupees 15 inPhalgoon 1246,rupees 15 in Kartick 1247, and rupees 10 
in the months of Phaleoon 1247 B. S. and Kartick 1248 B. o. On 
this kistbundee, thererore, as the amount has not been liquidated, 
plaintiff sues all the defendants. 
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Bheekun defendant replies by denying the kistbundee, and as 
plaintiff has not properly filed his action, and it is not clear how 
the other two defendants are implicated, he cannot reply to him 
any better. 

Defendants Neeamut and Golamee deny the " kuramamah,” or 
agreement, and say they were no party to it. 

The moonsiff docs not credit the kurarnamah,” or kistbundee, 
upon which plaintiff sues, but he thinks that defendants are respon- 
sible according to tlieir own defence and plaintiff’s statement : he 
observes that plaintiff ’s witnesses to the agreement are very contra- 
dictory in their evidence ; that the stami)t paper on which it was 
executed was purchased two months previously, and in another dis- 
trict ; that it is not clear wher(f^it was written, and if it had been at 
Kowalpara, there would have been witnesses to it in that village ; that 

S ’aintitf cannot show he was in possession of the talook before 1244 
. S., so that there should have been bukyah balances for which this 
kistbundee was executed ; that the years of these balances are not 
specified, and as plaintiff* was so particular about the first kistbundee 
he would not have been so remiss about the second or the one at 
issue : and after arguing in favor of the first kistbundee, he decrees 
the amount stated to be due thereupon, with costs. 

Bheekun defendant, of course, appeals for himself and for the other 
defendants who have left this part of the country : he urges that the 
case should have been dismissed, as plaintiff has failed to establish 
the kistbundee, or agreement of the 25th Assin 1246 B. S. on which 
he sues, and the former kistbundee, he avers, has no concern with 
the case at issue. * * 

The appeal was admitted on the 1st of February 1850, but the 
respondents have not appeared. I proceed therefore to pass my opi- 
nion on the case.* 

Judgment. 

I cannot account for this decision. Plaintiff sues distinctly on an 
agreement, dated the 25th Assin 1246 B. S. Nobody but Bheekun 
was responsible thereby ; and notwithstanding the moonsiff vitiates 
this very document on very good grounds and arguments, he takes 
up a previous kistbundee, not at issue, and decrees against all the 
defendants agreeably thereto. Defendants Neeamut and Golamee are 
in no way, by plaintiff‘’8 own showing, a party to the kistbundee on 
which plaintiff* sues, and how the moRnsiff can make them so I 
cannot perceive. I quite agree with the lower court in vitiating and 
discrediting the document, be it called a " kurarnamah,” or kist- 
bundee, dated the 25th Assin 1246 B. S., but I cannot confirm his 
decree as it stands, and, having admitted the appeal, I decree it, 
reversing the decision of the lower court, and I dismiss plaintiff’s case. 
Costs to be paid throughout the courts by plaintiff (respondent.) 
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The 23rd March 1850. 

Suit No. 97 of 1848. 

Appeal from the decision of Baboo Gopee Kishen Banerjea^ Mooneiff of 
Chowkee Kotvlpoor^ dated the \Ath of February 1848. 

^ Ramdhun Chatterjea, (Plaintiff,) Appellant, 
versus 

Bhekoo Khan and others, (Defendants,) Respondents. 

This case is precisely similar to the one No. 96, this day decided, 
only the plaintiff is the appellant, and as my decision in appeal 
No. 96 must govern this, 1 need not repeat my arguments ; but I 
simply dismiss the appeal, and by 5p doing his (plaintiff^s) case has 
also becomes dismissed, and the lower court’s decree reversed : all 
costs to fall upon appellants. 


The 23rd March 1850. 

Suit No. 110 of 1848. 

Appeal from the decision of Moulvee Mazsum Hosseiut Moonsiff of Mad- 
hubgunge^ dated the 9th of March 1848. 

Muttroo Paul Chootear and others, (Plaintiffs,) Respondents, 

vetsus 

Gopaul Paul and others, (Defendants,) Appellants. 

Gopaul Paul and Soodaram Paul, Appellants. 

SuiT,*for balance of revenue due on 10 cottahs of land for the 
years 1252 and 1253 B. S., laid at rupees 14-1-4. 

Plaintiffs state that they are in possession of various ancestral 
juminyee lands in the aruzee mehal, called mouzah Assoor Ally, 
directly by themselves as well as by their under-tenants. The 
jumma is recorded in the name of Muttroo Paul, one of the plaintiffs, 
in the zemindar’s sirishtah. They, plaintiffs, jointly pay their rent 
to the talookdar, receiving dakhilas in the name of the said Mut- 
toor ; and they add that their ancestors underlet to those of defend- 
ants two parcels of land, one of 6 and the other of 4 cottahs, 
altogether 10 cottahs, at the low jumma of rupees 2-12 per annum ; 
for years past they have received this rent from defendants, but, 
only one rupee having beenjiquidated on account of the years 1252 
and 1253 B. S., they have brought this action against defendant 
for the balance, or Sicca rupees 4-9, equal to Company’s ru- 
pees 4- 13-11, besides interest They have at the same time includ- 
ed in tljeir plaint the amount value, rupees 9, of tlie land at issue, 
lest they may be opposed by the defendant in their rights theribn, 
their suit is therefore for rupees 14-1-4. 

Gopaul Paul and Soodaram defendants reply by denying that 
they hold any land under plaintiffs. Thcy*urge that they live on the 
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north bank of a tank called ^'Paul Pooshkornee/ which was ex- 
cavated by their ancestors and is their lakhiraj. They hold a deed in 
the name of their ancestor Brijo Paul^ from which it will appear that 
they and their ancestors previously have all along been in imdisturbed 
possession of the said tank as their lakhiraj $ and had ii belonged 
to plaintiffs^ they would most assuredly have stated how they hold 
it, whether as lakhiraj or mal, and would have tendered proofs in 
support of it. They advance that as the suit was simply for rent, 
the value of the land need not have been included in the suit ; fur- 
ther, that plaintiffs have altogether omitted to mention how, when, 
and to whom the lands were under-let, and have evidently connived 
with the talookdar. / 

Musst. Gobind Munnee, talookdar of the aruzee mehal, defendant, 
replies by supporting the other defendant, urging that plaintiffs have 
brought this action at the instigation of one Anund Day, an enemy 
ofher’s: plaintiffs are only in possession of beegahs 9-13, with a 
jumma of rupees 35-6, and defendant’s homestead is not included 
therein, but is situated on the embankment of the tank named 

Paul Pooshkornee,” their hereditary lakhiraj. 

Mookta Munnee Dossce, claimant, sSts forth that she has a lien on 
the property equally with the defendants, and she should not have 
been excluded. 

Clioppa Bewail, defendant, replies to the same purport as Gopaul 
Paul, defendant. 

Plaintiff's, in their jowaub-ool-jowaub, urge that the tank is of very 
old date, has not any embankment around it, and the defeiAlants do 
not live upon them. Plaintiffs reside on some jummyee land situated 
to the east of the tank, and their homestead adjoins in a straight line 
running eastward, the disputed jummyee land upon which defendants 
liavc built This land has no connection whatever with the em- 
bankments of the tank as alleged by defendants, and it was never 
dug by their (defendants’) ancestors, and though defendants now 
hold an 8 annas share, their (plaintiffs’) ancestors formerly held it ex- 
clusively as their own. They urge that their ancestor, Dhurum 
Doss Paul, under-let the disputed land to Huree Kishen, the ancestor 
of defendants ; and though they cannot say whether there was any 
interchange of documents owing to the lapse of so many years, they 
can prove by witnesses that their . statement is true. They add 
tliw are entitled to tlieir claim by Construction No. 696. 

With reference to the reply made by defendant Gobind Munnee, 
plaintiffs state that, on the 27th Chyte 1223 B. S., Bhagbut, their 
ancestor, had his pottah renewed for beegahs 7-7-1, at the annual 
jun^a of rupees 27, by their talookdars Gocool Ghunder Banneijea, 
&c., and the contested land is comprised therein : they urge that 
they subsequently acquired another parcel, which was held by Briiida- 
bun Paul, and the two make up the total beegahs 9-13, with a rent 
of rupees 30-14, and not of 35-6, as declared by defendants. The 

13 
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lease was to run in the name of Bhagbut, and since his deatli idain- 
tiffs have been in possession. 

Defendants, in their rud-jowaub, repeat their former arguments, 
adding that plaintiffs^ statement, to the effect that they are co-part- 
ners with them (defendants) in the Paul Pooshkornee, is altogether 
false, it belonging solely to them. They hold no land under plain- 
tiffs, and never paid them any rent. The former talookdar, in 1234 
B. S., attached the said tank and their homestead as appertaining to 
lus mal land, upon which their (defendants’) ancestors petitioned liim, 
whereupon the agciit of the said talookdar enquired into the matter 
and released the whole, giving them a sunnud laying down the 
boundaries. They add that they hat?e only now found this document, 
or they would have alluded to it in.their reply. Had plaintiffs’ case 
been good, they would have produced documents in support thereof; 
tlic depositions of the witnesses arc contradictory ; the construction 
quoted does not apply ; and the point at issue is not in reality about 
rent, but whether or not the tenure from which it is demanded 
is laldiiraj or mal. 

The moonsiff is of opinion that both parties have been playing 
false, and he comes to this decision after having personally inspected 
the lands in dispute. Plaintiffs represented that the contested land 
consisted of two parcels, and was situated on the noTtli side of the 

Paul Pooshkornee,'’ tlioi’eby concealing the existence of an embank- 
ment on tlie north side; but the moonsift‘ found that there were banks, 
though small. He therefore considei’cd the plaintiffs to have given an 
iiicorreoi; boundary, and one intended to suit their own purpose. 
Defendants’ plea that their homestead Is included in the bank of the 
“ Paul Pooshkornee,” the moonsiff does not admit ; for it appeared 
that the cast and west embankments were very small, and al- 
though the south bank which probably is in its original state and 
proved by the nioonsift‘’s measurement to be 2 cottahs and 13^ gun- 
dahs, yet it is not possible that the defendants’ homestead, &c., the 
area of which is 8 cottahs and 13i gundahs, can be included in the 
north bank, even allowing that it comprises as much land as the 
south. He rejects the evidence of the gomastah Gunga Narain Chow- 
dry ; and with respect to the "char,” dated the 5th Sawun 1234 B. S., 
which has been filed by defendants, and was granted by Ram Joye 
Bonnerjea, former talookdar, he considers it to be a forgery, the 
paper appearing to be old dhd 4he writing fresh, and no proof in sup- 
port of it having been tendered. He points out various discrepan- 
cies apparent in the depositions of defendants’ witnesses, whom he 
considers low caste men, and he cannot believe that on other land, 
independent of their homestead, defendants’ ancestors used to burn 
dead bodies, for had such been the case the practice w^ould not have 
been discontinued ; and further, an old house was pointed out 
to tlie moonsiff situated ifi their (defendants’^ compound, but belong- 
ing to plaintiffs, which, it was ^alleged, j)Uintiffs had illegally bunt 
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some 20 or 30 years ago, and this he thinks would never have been 
allowed, but defendants would have brought an action against 
plaintiffs for usurping their land ; and as he is satisfied that defendants 
are their under-ryots, holding their homestead and the other parcel 
(exclusive of the quantity specifieil in dag No. 3 of his measurement, 
which defendants agree to plaintiffs being in possession of,) he de- 
crees plaintiffs’ claim for rent, &c. 

Defendants appeal, urging that the suit should have been tried 
under Section 30, Regulation II. 1819, that plaintiffs should have 
been nonsuited owing to the plaint not having been brought on 
paper of proper value, or at eighteen times value of the property : 
plaintiffs have not produced ai^ document in support of their rights 
or of their (defendants’) being plaintiffs’ koorfa ryots, &c. &c. 

The appeal was admitted on the 4thrcbruary 1850, and plaintiffs 
(respondents) having been served with notice, reply. They repeat 
what they stated in their jdaint, and rely on Construction No. 1067, 
asserting that tljc disputed land forms a portion of their jummyco 
land, and tliat defendants arc their koorfa” ryots, &c. &c. 

Judgment. 

The plaintiffs have clearly not come into court with clean hands, 
but have been mystifying the boundaries of the land regarding 
which they have brought this action; and but for the moonsiff ’s going 
in person to the spot, consequent on his having doubts in regard to 
the ameen’s enquiries, this circumstance would not have come to 
light. Again, the dispute<l land is claimed %y defendants as their 
own property; but plaintiffs have been unable tQ show by Tvhat title 
they make it out to be theirs. If it was lakhiraj, a sunnud or char 
would have been produced ; if their jummyce land, then a pottah 
should have been tendered, and their right would have been sup- 
ported by their talookdar. Further, plaintiffs demand rent from de- 
fendants as their koorfa” or under-tenants, but in proof of it no 
kubobleut or other document has been filed, nor has it been establish- 
ed satisfactorily that defendants during previous years ever paid 
any revenue to plaintiffs, on account of the disputed land, or ratlier 
for that wdiich is the subject of this suit. In fine. Construction No. 
1067 does not apply to plaintiffs ; and as I do not consider plaintiffs 
have made good their case, I dismiss it, and decree the appeal, revers- 
ing the decision of the lower court. Cogts throughout the courts to 
fall on plaintiffs (respondents.) ^ 
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PuiiSBNT; A. SCONCE, Esq., Officiating Judge. 

The 12xH«1VfABCH 1850. 

No. 18.3 of 1849. 

Appeal from the ileemou of Moulvee Mahomed Afzul, Mooneiff of 

Saticaneeah, 

Mobaruk Alee, (Defendant,) Appellant, 
versm 

Mokeem Beebee and Morunn i, (Plaintiff,) Respondent, 

I MUST affirm the decree passed by" the lower court in this matter, 
though not wholly for the reasons assigned by the moonsiff. The 
question at issue effected mainly the circumstances concerning the 
settlement of 3 cowrces, 7 gundahs of noabad^ land, which the ^ain- 
tiff alleged the defendant had fraudulently acouired in eolliision 
with her mookhtars. The plaintiff, it appeared from the proceedings 
of the settlement officers, had been cmled upon to appear, but 
failed to do so ; and hence it came to be considered whether the set- 
tlement made witll Mobaruk Alee and Kumur Alec, failing the at- 
tendance of the plaintiff, was a regular settlement. Overlooking this 
point, the moonsiff tried the question merely as regards the rights of 
tlie parties. 

Now I find that the defendant (appellant) Mobaruk Alee, though 
in his answer he mainly relied on his right to the land, averring that 
the plaintiff’s father had resigned in his father’s favor ^1 the interest 
which, as mouzzin, he ever lield in the land, yet in the petition pre- 
sented by himself and Kumur Alee for the settlement of the disput- 
ed land, they seek it only in consequened of the absence and appar- 
ent recusance of the parties who at the measurement were found in 
possession. Further, 1 find that the plaintiffs have addjiced evidence 
to show that they deputed mookhtars to undertake the settlement for 
them, and have thrown much doubt on the good faith of the appellant. 
And lastly, seeing that the appellant relied in his appeal on an ad- 
vertisement being served by the ‘Collector on the respondent, I c^l- 
ed up6n him to prove the issue of this process; but-on this matter 
he has taken no steps. 
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Seeing thnt the more form of settlement becomes no obstacle to 
tlie trial of the claim adduced, I agree with the moonsiflf* in his deci- 
sion in favor of the plaintiff*, resting chiefly on the inconsistency of 
the appellant’s present plea with that which he was content to ad- 
duce when he sought a settlement from the revenue authorities. 

The moonsiff’s decree is affirmed, with costs. 

The 12th March 1850. 

No. 255 of 1849. 

Appeal from the decree of Moulvee Iladee Aliy Moonsiff of Rungunneeahy 
dated 2\ at March 1849. 

*Joy Singh, (Defendant,) Appellant, 
versus 

Mahomed Hanecf, (Plaintiff,) Respondent. 

In this case the plaintiff* sued to recover rupees 16, the value of 
34 pairs of shoes, which the defendant by contract, on receiving an 
advance of rupees 8-8, undertook to deliver. In answer, tlie defend- 
ant pleaded that he had already repaid this sum of 16 ru]>ccs in lieu 
of the shoes ; but his witnesses failing to support him, the luoonsiif 
decreed the sum claimed. 

Seeing that tlie plaintiffs witnesses spoke somewhat Indefinitely as 
to the value of the shoes, I permitted the appellant to offer what proof 
he chose on that point ; but he has done nothing, and accordingly I 
affirm the moonsift‘’s decree. In fact, the declaration of the defend- 
ant that lie had paid 16 rupees in lieu of the shoes is a kind of 
admission that that sum is not overvalued. 


The 12x0 March 1850. 

No. 132 of 1849. 

Appeal from the decree of Moulvee Zeenutoollahy Moonsiff of Noioaparahy 
dated %ih February 1849. * . 

Mohesli Cliunder Rac and others, (Plaintiffs,) Appellants, 

versus 

Ramkaunt and others, (Defendants,) Respondents. 

I HAVE only to consider in this appeal the operation of Section 2, 
Act XIX. of 1843, as regards a registered deed of sale passed* by 
the appellants, and an unregistered deed of sale held by liamkaunt 
defendant ; the former being dated the .6th of Poos 1208, (1846 
A. D.) and the latter 6th Kartick 1208. 

The disputed subject of the. suit is the fourlli share of a tank 
(14 gundabs 3 co’ifrees) which both parties allege that one Romr 
mohnn sold to JlwJin on the dates specifieef. 
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So far as I understand the law, I have no alternative but to ad- 
mit the appellant’s claim. Clearly the authenticity of their kubalah 
is attested, and it was registered on the 26tli June 1847. The 
nioonsiff', believing that llio first sale to Rarnkaunt is also proved, 
tliinks that the second sale must necessarily bo a fraud. And so on 
the part of Rammohun there may; have been fraud. But the law 
even contemplates such cases and directs tliat a registered deed shall 
invalidate an unregistered deed. Registry is the guarantee which 
is within the reach of every bond fide buyer. 

'I’he respondent Rainkauntdias adduced witnesses to show that in 
Phalgoon 1208 he re-dug tlie tank ; but it is to be observed that the 
appellant’s kubalah was 'written ui the month of the preceding Poos ; 
and moreover by appellant’s witi-iesses it would appear that Rarnkaunt, 
or liis son, Arjoon, in whose name the share liad been purchased, 
had notice from the appellant Mohesh Chundcr not to dig. Upon the 
whole, I must decree the claim, with appellant’s costs against Ram- 
kuunt ; only Rammohun shall pay his own costs. 


The 14x11 Mahcii 1850. 

No. 257 of f849. 

Jj^pcal from the decree of Moitlvee Mahomed Afzul^ Moons^ of 
Satkaneeahi dated Uth March 1849. . > 

Tuzoonessa, (Defendant,) Appellant, 

versus 

Mahomed Roza, (Plaintiff,) Respondent. 

In this case plaintiff sued to recover d. 2-4-1 of land, constituting 
his undcr-'tenure, of which ho alleged that the defendant had ille- 
gally dispossessed him, and in answer defendant averred tliat the 
land held by the plaintiff* amounted to d. 2-9-13-3, and that he had 
thrown it up voluntarily into her hands. Plaintiff proving his 
pleas, and the defendant giving no proof of her’s, though repeatedly 
called upon, the moonsiff decreed the claim of the plaintiff. 

In appeal, the appellant relies upon the untrustworthiness of the 
plaintiff'’s witnesses, and, in excuse for her own failure to produce 
evidence, she says her mookhtcar had Irjft the district. Upon these 
points I find no reason to disturb the decree of the lower cemrt: but 
as it appears that the moonsiff not only restored the land to the 
plaintiff, but determined what jumma he should pay, a point which 
was not at issue, the objection of the appellant upon that matter is 
good. I therefore so far modify the decree of the lower court: and 
it will be undorsti^ that nothing more is ordered than to place the 
plaintiff' (respondent) in possession of the land ^d for* The costs 
of appeal will be divided between the parties. 
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The 20Tn March 1850. 

No. 7 of 1849. 

Appeal from the decree of Mouhee Ashruff Alee^ First Pmncipal Sudder 
Ameen, dated \AthJune 1849. 

Chundee Churn and others, (Plaintiffs,) Appellants, 
versus 

Lai Mahomed, the Collector, and others, (Defendants,) Respondents. 

The pljiintiffs (appellants) in this action sue to quash a settlement 
of d. 185-3-4-2 of noabad land, which was made originally with 
Buksh Alee and Mobaruk Al^e in 1836, and re-affirmed in favor of 
Buksh Alee and Lai Mahomed in 1841 ; and to establish their own 
right to engage /or this land. ^ 

The land, which forms the subject of the action, is situated in 
mouzah Poccherree, and is designated in the technical language of 
the district “ hal noabad that is, noabad land which previous to 
the late survey and measurement of the district had not formed the 
subject of a revenue settlement. The plaintiffs averred, and it is not 
denied that they held by hereditary right the proprietary interest 
of all the other assessed la^ds in Poecherree, that is, of resumed 
lakhiraj land, and compromised lakhiraj, and of the older 
noabad land, including the noabad attached to the estate turruff 
Joynarain Ghosal, as well as the old noabad of which the zemindareo 
right is vested in the Government ; and their claim to acquire the 
settlement of the hal noabad was rested on the plea that it had been 
already occupied, and was reclaimed and cultivated, by themselves 
or thoseVhom they represent. 

The answer of the principal defendants, and of the collector in 
support of them, embodies these points ; that Maliomed Ashruft*, 
father of Buksh Alee, had cleared and cultivated* much of the dis- 
puted land; that the plaintiff expressly rejected the settlement; and 
that, above all, this noabad land being the zemindaree of Govern- 
ment, it lies within the right of Government to bestow the talook- 
daree settlement on whom it pleases. 

The principal sudder ameen found that the plaintiffs’ alleged re- 
jection of the settlement was not proved ; but he considered that the 
act of the revenue authorities, which allowed this disputed talook to 
the defendants while they gave up four muhals to the plaintiffs was 
not unreasonable ; and that as regards prior occupancy, the plaintiffs 
had adduced no better evidence than the .defendants : and he dis- 
missed the suit 

Here however an obvious remark is that the plaintiffs stood upon 
their rights, not upon the favor of the settlement officers ; if they bad 
a good title to the settlement of hal noabad li^|L that tide could 
not be annulled W their acquiring the settl^lmnt of any num* 
her of other mulps. Moreover, it appeared to me on go- 
mg through |||e papers on appeal, that the point of possession 
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upon which tho principal sudder ameen, from the evidence before 
him, could pronounce no definite judgment, ought to be susceptible 
of further elucidation, and with that view I required the parties to 
give further evidence upon that point : and eventually under Sec- 
tion 31, Regulation VIL of 1822,1 required the collector to sub- 
mit to me the settlement proceedings. 

1 agree with the principal sudder ameen that the claim now at 
issue cannot be affected by the supposed refusal of the plaintiff's to 
accept the settlement when tendered to them. Their refusal is not 
proved. It is hinted indeed that theijj written declaration to that 
purport has been surreptitiously made away with: but we had no 
evidence that it was written or of the terms in which it was written. 

Indeed, so much was adraitlSid by the commissioner and sudder 
board when the revision of the settlement of mouzah Poechurree 
came before him on tho 3rd August 1841 ; and in the roobakaree 
recorded on that occasion it is allowed that, even in the paper which 
had been assumed to exhibit the plaintiffs’ rejection of the settlement 
of the lands belonging to the turruff Jynarain Ghosal, the plaintiff’s’ 
refusal was conditional, not specific, as tliey declared their readiness 
to settle, on their objections being adjusted. 

With regard to the contested occupancy and original reclamation 
of the land, I had expected that one party or the other would pre- 
sent me with evidence, calculated to show by whom the superior pro- 
fitable interest in the 69 droons cultivated land of the disputed set- 
tlement had, before the measurement, been appropriated and enjoyed. 
I may or I may not have personally reason to believe that either 
side, and especially the plaintiff would have much difficulty in dis- 
tinguishing the cultivation and rents of the disputed land, from those 
of the other land of tho village with which it was intermingled. As 
it is, I am constrained to admit with the principal sudder ameen 
tliat the vivA voce evidence, tendered by the appellants in this or in 
the lower court, is of no greater force than the evidence given by 
the respondents : on both sides the evidence is indefinite and insuf- 
ficient So far then, apart from the general presumption that the 
plaintiffs, who had indisputable possession of the zemindaree or 
talookdaree interest of all the other cultivated land of the village, 
had in the very nature of things enjoyed the talookdaree interest 
of the hal noabad land, I must have held that direct proof of this 
enjoyment had been given. But in the settlement proceedings 
I find evidence of a very different kind. In 1836, a great number 
of the under-tenants of the village were examined by the 
collector, and among others Buksh Alee, with whom the hal 
noabad settlement was afterwards made. On the 13th April 1836^ 
Buksh Alee, be|^ examined, was asked to describe what land of 
whatever kind he^eld in the village Poechurre^ and he then unre^ 
servedl^ admitted that hg and his father sham in five itmams” 
for which they paid rents to the zemindars (these j|||dntifis or their 
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predecessors,) and for which they had, from the zemindars, received 
pottahs. The admission of the other under-tenants was to the same 
purport : and, it is clear to me, I must infer that the interest of 
Buksh Alee or of his father, Mahomud AshrufF, was subordinate to 
the interest of the appellants. Mobariilc Alec (and afterwards Lai 
Mahomed) was only conjoined with Buksh Alee for the purpose of 
the settlement, not in recognition of ai!y right which he ha4 himsejf 
possessed. ^ - 

I come now to consider whether the power 
officers is absolute to confer the talookdaris scttleote^^'oF iliir^^ 
noabad upon whom they please. I have to look at the question both 
as it regards cultivated and as it regards uncultivated land. First, then,, 
I would say thift by a custom coevahVith and beyond living i^omory, 
the party who, in this district, clears and cultivates, or, who directs 
the clearing and cultivating of noabad land, is universally admitted 
to stand towards the state in the relation of noabad talookdar: by 
his industry and supervision has waste land acquired a profitable 
surface ; and in his favor, possession and appropriation have been 
permitted invariably to construct a prescriptive riglit of occupancy. 

•Not only does custom determine the possessive interest in noabad 
land, but this interest is with regard to such land inherent in the 
appropriation itself. Here is a question of 59 droons of cleared land> 
of more than three hundred and fifty acres. Be the party who he 
may, whose industry and authority effected this appropriation, it is 
obvious, in the mere statement of the large clearance which he has 
effected/, that he does possess some sort of right which the Govern- 
ment as a zemindtu: of waste land is not at liberty to set aside, 
or to place on a par with that of any stranger of the 
antipodes. The right of Government to demand rent, and, 
far less, the amount of that rent, are not now at issue. It is strictly 
a question of tenant right ; of the preference or no preference to 
be admitted in favor of those, whose meritorious labour has given 
occasion for the formation of a revenue settlement, and has furnish- 
ed the means of enlarging the public rent-roll. The presumptuous 
traditions of an ancient nation converted the performance of filial 
duties into the concession of filial favors. The state as a noabad 
zemindar owes all to the industry of its tenants, and, enjoying the 
profits of that industry, it is not in a position to say that that indus- 
try has been misdirected, Or that the right of possession which it 
claims should have been left in swamps or in forest, to have been pre- 
dominated in by the sea or by wild beasts. 

I must hold then that the appellants are entitled to the settlement 
of the droons ^9-4-10-2 cultivated land, which was assessed as 
such ill the settlement made with Buksh Alee ^ Lai Mahomed : 
with regard to th^sefllement, the appellants nfilist be considered as 
the talookdars liabiPto pay the rent asse^ed on that land. But the 
case is differeiipvith regard to the remaining land, which at the time 
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of settlement was not cultivated. I find no reason to declare that 
the appellants have in any sense appropriated the waste land. 

Costs of appellants will be charged to principal respondents, less 
in proportion to that item of the claim which 1 disallow. Govern- 
ment shall pay its own costs. 


The 20th March 1850. 

> No. 158 of 1847. 

Appeal from the decree of Mr, Snells Moomiff of Beeang^ dated I2th 

March 1847. 

Mohun Lai SookulJ,(Defendant,) Appellant, 
veram 

Ameer Mahomed, (Plaintiff*,) Respondent. 

On the 14th Bhadroo 1195, Ameer Mahomed, the plaintiff' in this 
action, received from Mohun Lai Sookul, the defendant, now appel- 
lant, a pottah for droon 1-7-7-2 of land situated within his estates of 
Sumboo Ram Oanoongoe, at an annuarrenij of Sicca rupees 437-13-1, 
but, averring that he had acquired no mote than krants 13-6-3 of 
land on account of Mohun Lai Sookul, 10 annas share of that estate, 
he sued to have his rent reduced to rupees 27-1-18, and to receive 
the excess rent which he had paid for the years 1195 to 1206. 

In declaring his possession under the pottah to be only krants 
13-6-3, on account of the appellant’s share of the turruft^ plaintiff’ 
stated that the land hold by him for the 16 anna^ of the talook was 
droon 1-5^; upon this he maintained that his rent should be calcu- 
lated ; but he adipitted at the same time that the whole land in his 
possession amounted to droon 1-13-0-2, claiming the difference free of 
assessment under the designation of khanabarce” and " puttahdaree” 
land, that is, as land set aside for the profit of himself as talookdar. 

Thus the plaintift‘’s claim included two points; the amount of 
land held by him ; an(} his right to have thejumma payable by him as- 
sessed not on the whole but on a part of that land. 

The matter at issue was very inadequately enquired into by the 
lower court The defendant pleaded not only that, the plaint not 
specifying the land which the plaintiff’ admitted his possession of, 
he could not give a definite answer, bht also that the plaintiff held 
as much as tliree droons, which a local enquiry would establish. 
The moonsiff declined to hold a local enquiry, and assumed a de- 
cree which had been passed by a principal sudder ameen, on 
the 30th May 1844, in favor of Ameer Mahomed, to be evidence 
that the latter he|^ only droon 1-13-2 of the turruffl In that older 
suit the plaintiff sought to recover possess|Qn of portion of the 
talook which he had ]^roJiased-. but on this oJfcsion the defendant 
urged that the question at issue now could not be effected by the 
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investigation to which the first suit was restricted ; and while plain- 
tiff expressly grounded his claim upon the alleged fact that he held 
less land than his pottah guaranteed to him, the defendant main- 
tained that he held land in excess of that specified in the pottah. 
In fact, the attention of neither party had been adequately directed to 
the kind of evidence required from them : and I proceed to pass 
judgment in the case, taking into view all the steps that have been 
tediously taken while the case has been under appeal. 

An ameen having been deputed to ascertain what land the plain- 
tiff (respondent) under the disputed settlement was possessed of^ 
showed in his returns that it amounted to droons 2-11^-13-2. To 
this however the respondent objected : and he showed a detailed list 
of dags aggregsfting krant 13-18-3, which he declared did not form 
part of tlie talook referred to in this suit. Upon this point the 
ameen’s proceedings vrere incomplete, and I had again to call upon 
the parties to give such evidence as they thought necessary to 
prove the manner in which this disputed portion of krant 13-18-3 
was occupied. 

My conclusion upon the whole is that the plaintiff (respondent) 
has not proved his case, has not proved that he holds less land 
than what his pottah conveyed to him. He admitted that out of 
the ameen’s aggregate of 2-1 1-13-2, he held 1-13-2-0-2; and with 
respect to a large portion of the remainder he has given no evidence 
at all, while the appellant has adduced evidence to show that the 
respondent draws the rents of krants 3-15-1, on account of dags 
146, 14S, 174, 179, 325, and 340 in mouzah Talgawn, and of 
krants 3-3, on account of dags 230, 2.36, and 237 in Toolatullee: 
these two items alone will raise the respondent’s occupancy up to 
2-3-18-2, altogether irrespective of other land, ^^hich both sides 
have attempted to prove the disposition of according to their re- 
spective pleas. 

The dispute is much complicated bjr the circumstance that the 
respondent has possession of a share in another talook under the 
same zemindar: so it is his purpose to as§ert that some land 
which appellant declares belongs to talook Ameer Mahomed (now 
in dispute) is attached in part to the second talook Ameer Maliomed 
Magun Alee : thus, for instance, a dag 290, comprising krants 2-7 of 
land, is said by the respondent’s witnesses to belong to the latter 
talook, while the appellants Say that it forms part of the talook now 
sued for. Be that as it may, while the respondent (plaintiff) is thus 
in a position tq shift from one muhal to another, it was the more 
incumbent on him to draw up his plaint in a form which should 
give the defendant distinct notice of the question which he bad 
raised. As the case has gone, I do not say that |his indistinctness 
is a ground of nons|tit: but it is of material consideration when 
I come to weigh thryalue of the insufficient or conflicting evidence 
before me. <5^ 
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The conditions of the pottah as regards the right of either party 
to revise the engagement, are clear: it provides that if, on a mea- 
surement, the land should be found to exceed that specified in 
the pottah, the rent should be revised; if less, the rent should 
be lowered. 

The total land of the pottah is droon 1-7-7-2 : and it is recited that 
the talookdar, holding, of this land, the khanabaree pottahdaree, 
cultivated and waste, should pay the rent specified. There 
is no doubt that a good many years ago the items of khanabaree 
and pottahdaree were expressed in tlie settlement engagements 
of landlords and tenants: but here there is no specification: the 
total land leased is given as 1-7-7-2, and the writing runs that, 
not over and above this land, but out of this land, the lessee should 
enjoy what the possession of it enabled him to retain. Ameer Ma- 
homed has filed an old pottah of a year not easily to be deciphered, 
with the view of showing on what terms the original talook, from 
which the chief part of talook Ameer Mahomed was derived, was 
granted; now to say nothing of the marks of fabrication on the 
face of it, I will only remark that the gross amount of land rented, 
as well as the net quantity, and also the deductions of khanabaree 
and pottahdaree are specially recorded. 

I find then that the plaintiff’s (respondent’s) pottah assigned to him 
droon 1-7-7 -2, and no more : that including the share belonging to the 
co-proprietor of Mohun Lai Sookul, the whole land of the talook 
amounted to droons 2-5-2, and that now the respondent has not proved 
that he holds less than droons 2-0-5-2 : on the contrary, a» already 
stated, from the evidence adduced by the appellanl it i§ to be inferred 
that the talookdar holds at least droons 2-3-18-2. I must so decree : 
the moonsift‘’s decree is reversed, and the suit dismissed. The costs 
of appellant must be borne by respondent. 


The SOth March 1850. 

No. 1 of 1847. 

Appeal from the decree of Moulvee Aehruff ' Alee^ Principal Sudder 
Ameen, dated llth December 1845 ^^ 

Ameer Mahomed Buhurdar, (Defendant,) Appellant, 
versus 

Mohun Lall Sookul, (PItuntifF,) Respondent 
Two days ago I decided a case between these parties in which 
this appellant as plaintiff had sued to have his rent as settled by 
pottah reduced : on the other hand, in this suit, the plaintiff Mohun 
Lai Sookul sued recover rent due at the original jumma. . The 
period embraced in Mohun Lai’s suit is for the years 1195 to 1209, 
during which he allows^ that he received Srcca rupees 59 and 
Company’s rupees 244-1 5^1 6 ; in all about Company’s rupees 307-14 ; 
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while Ameer Mahomed states that for the same period ho had 
paid rupees 365-6-14. The talookdar. Ameer Mahomed, has failed 
to prove the payment of more than the zemindar allows for; in 
fact, he files receipts for only rupees 281-15-3. Under these cir- 
cumstances, I must uphold the decree of the lower court: the 
appeal is accordingly dismissed ; the costs of court will he charged 
to appellant. 



ZILLAH CUTTACK. 


Pkesent: ]VL S. GJLMORE, Esq., Judge. 



The 5Tn March 1850. 

No, 20 of 1849. 

Appeal from the decision of Tarrakaunth Bidya Sayur^ Principal Sadder 
Ameen of Cuttack^ dated %th November 1849. 

Hurry Bullub Das and Gooroo Pershad Das, (Plaintiffs,) 
Appellants, 

versus 

Ram Mahapatur, Bikram Singh Bid^^adhur Mahapatur, Jugmohiin 
Das, Soodcrsun Das, andBulram Das, also Soodersun Das, auc- 
tion purchaser, (Defendants,) Respondents. • 

Claim, possession of a 10 annas, 11 gundahs, 1 cowree, 13 krants 
share of the estate kdlah Amohatta, and the cancelment of the 
])rincipal suddcr limeeii’s order of the 25th August 1847, directing 
the sale of the rights and interests of Bikram Singh Bidyadhur Ma- 
hapatur, in execution of a decree obtained against him by Ram Ma- 
hapatur. Suit laid at rupees 1,453-6-4-3, the amount of the sad- 
der jumma. 

The plaintiffs stated that Sarungdur Putnaik, the common ancestor 
of themselves and the defendants, with the exception of Ram Maha- 
patur and Soodersun Das, held the office of bewurtah of tuppa 
Poorsindo, and got inouzah Tikree, &c. for his jagyr^ and died leav- 
ing two sons, Nuchee Putnaik and Nuwsing Putnaik, who amassed 
considerable wealth and purchased three estates, viz., Malteerah, 
and killah Amohatta, in pergunnah Sosso, and tuppa Maleeunch, 
in pergunnah Bunchas ; that Nuchee Putnaik havmg died. Nur- 
sing Putnaik, to prevent future disputes, before his own death re- 
spectively allotted Malteerah and Tuppa Maleeunch to Loknath 
Das and Gocoolanund Das, the sons of his deceased brothers, and 
killah Amohatta to his own son, Girdhur Das Bidyadhur Maha- 
patur, and that on Nursing Putnaik’s death the other branches of 
the family, a genealogical table of whom (so far as can be asceiv 
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tained from the records of the case) is here given for the sake of 
perspicuity, separated : 


Sarungdhur Putnaik. 

Nuchee Putnaik. 

1 

1 . 

Nursing Putnaik. 

* Loknath Das. Gocoolanund Das. 

Girdhur Das. 

Dibya Sing. Gungadhur Das, 

no issue. 

Russanund Das, 
no issue. 

Kishoory Sing. Bebarry Dasr 

Sooblanund Das. 


Doolub Balkishen Uchootanund Kanoo Munohur Soondur 
Sing. Das. Das. Das. Das. Das. 

Fakeer Das. Nitro Das. 

Bikram Sing, Damoodur Das, Hurrybullub Das, Gooroopcrsaud Das, 
Defe ndant. Defendant. Plaintiff . Plaintiff. 

Jugmohun Das, Soodcrsun Das, Bulram Das, 

Defendant. Defendant. Defendant. 

That in 1190U. Kishorry Das, with the aid of Government, got 
possession of the property in dispute, and died in 1194, at which 
time a great part of the property was out of cultivation, and it was 
farmed^ Government to one Guneshram Singh till 1204 ; that 
Doolub Singh next got possession, and in 1210 c&ed leaving it in the 
joint possession of his four sons, though Bikram Singh Bidya- 
"dhur Mahapatur, the eldest, was alone recorded as proprietor in 
the Government serishtah, and that to raise moneythey dl jointly 
sold a 4 annas share of it to the wife of Damoodur Das, one of the 
shareholders, and that the share in question was recorded in the name 
of Damoodur Das along with that of Bikram Singh. That Bikram 
Singh, out of the other 12 annas, sold 3 annas 5 gundahs without their 
consent to Hurry Surrun Das, wanted a twenty-eight years’ lease 
of the remaining 8 annas 15 gundahs to Ram Mahapatur; and that 
although they filed a petition of objection when Hurry Surrun Das 
applied for the dakhil kharij of the portion purchased by him, and 
Hurry Surrun Das was referred to the civil court to establish his 
claim, he, in collusion with Bikram Singh, who acknowledged judg- 
ment, obtained a decree. And since out of the 12 annas share 
which had beeti settled as a separate estate, 3 annas belonged to 
Bikram Singh, 3 annas to Jugmohun Das and his brothers, and the 
other 6 annas ^ to the plaintiffs, and Hurry Surrun Singh bad pur- 
chased 3 annas 5 gundahs from Bikram Singh, who no longer pos- 
sessed any ri^t to the pro^rty, though it was recorded iit his 
name in the Govemm^t serishtah, they plrayed that their 6 annas, 
which, according to the arrangemmit by which the 12 annas had 
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been converted into an independent estate, had become a 10 annas, 
11 gundahs, 1 cowree, 13 krants share, might be released from 
attachment, and recorded in their names in the collectorate ; and 
that the order of the principal sudder ameen of the 25th August 
1847, directing its attachment in execution of a decree obtained by 
Ram Mahapatur against Bikram Singh^^ might be cancelled. And in 
a supplementary plaint, they petitioned that Soodersun Das, tlie 
purchaser at the sale held in execution of the said decree, might be 
included among the defendants. 

Ram Mahapatur stated, in answer, that the plaintiffs’ claim was 
altogether groundless, that the disputed property was not acquired 
by Nuchee Putnaik andNursingPutnaik, and that the plaintiffs never 
were in possession ; but that apcording to the custom of Bikram 
Singh’s family, the estates always descended to the eldest son alone, 
who was distinguished with the title of Bidyadhur Mahapatur, and 
that the other members lived with the eldest son, and merely 
received maintenance from the property; and that Girdhur Das 
Bidyadhur Mahapatur acquired tne estate during the Mogul 
dynasty, from whom it descended to his eldest son Debya Singh, and 
again from him to his eldest son Kishoree Das, (who had five sons 
instead of three as stated by the plaintiffs,) and so on ; and that some 
of the members of the family, viz. Damoodur Das, Hurrybullub Das, 
and Rugoonath, got portions of different mouzahs for their support, 
the rent of which they paid to Bikram Singh. That on the 4th 
July 1808, Bikram Singh sold 4 annas of the estate to Damoodur 
Das, of which he re-purchased mouzah Pooparry, and on Jhe 16th 
July 1837 sold a 3 annas 5 gundahs share of* the remaining 12 
annas to his (defendant’s) father. Hurry Surrun Das, and, on the 
25th December following, mortgaged the other 8 annas 15 gundahs 
to him for 28 years, or from 1245 to 1272 U., and executed a rahun 
kubalah, which was witnessed by the plaintiffs and other persons. 
Also that his father Hurry Surrun Das got possesion of the 3 annas 
5 gundahs purchased by him through a decree of court, and that 
he likewise instituted a suit No. 14630, for the recovery of the 
amount of the mortgage bond with interest, which was decreed in 
his favor on the 28th August 1840; and that the estate, when it was 
settled under Regulation VII, 1822, was recorded in the names 
of Bikram Singh, Hurry Surrun Das, and Jugmohun Das, the son 
of Damoodur Das. He also stated that*he had sued out execution 
on account of the first three kists" of the instalment bond executed 
when the decree above alluded to was passed ; and now that he 
caused a 10 annas share of the propertj^ to be attached on account 
of the 4th, 5th, and 6th kists, the plaintiffs and Ju^ohun Das, in 
collusion with Bikram Singh, laid claim to a share m the property, 
though it was indivisible, and bad for seven generations descended 
to the* eldest son; and had it been otherwise, when Jugmohun Das 
instituted suit Na 14435, In the court of the sudder ameen at Bala- 
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sore, claiming a 3 annas share of the property, he would not, on 
Bikram Singh’s making over to him mouzahs Ooclyepore and Ru- 
teena, and ten mauns in mouzah Ginguttec, for which he has to pay 
the annual rent of rupees 20, have filed a ladavee petition ; and 
the plaintiffs would not only have been recorded as joint proprietors 
with Bikram Singh, in the settlement papers, but their consent would 
have been procured to the sale of the 4 annas of the estate which 
was sold by Bikram Singh, to the wife of Damoodur Das, and like- 
wise to the deed of sale and mortgage respectively executed by him 
in favor of the defendant and his father. 

Bikram Singh Bidyadhur Mahapatiir admitted that the plaintiffs’ 
claim was correct, and stated that, although they had caused the 
estate to be recorded in his name, they now wished to hold their 
shares separate, he had no objection to their doing so. 

The plaintiffs, in reply to Ram Mahapatur, stated that Doolub 
Singh Bidyadhur Mahapatur had six sons, two of whom died, and 
of the others the three youngest each got a village in lieu of their 
share, and relinquished all further claim to the property in favor of 
their eldest brother, and although Jugmolmn Das, in getting pos- 
• session of mouzah Oodyep:^re, &c., compromised the suit instituted 
by him against Bikram Singh, his having done so could not preju- 
dice their claim. 

The principal sudder ameen held it to be established that the pro- 
perty was not divisible, and that it had always descended to the 
eldest son, the other members of the family receiving definite small 
allotments of land for their maintenance, on their separation from 
the head of the family ; and Bikram Singh’s having filed an ikrarry 
juwab when the case was on the point of being decided, only 
showed tliat he had colluded with the plaintiffs to defraud Ram 
Mahapatur, as, in the suit instituted in the court of sudder ameen at 
Balasore, he stated that the property was not divisible; and he 
accordingly dismissed the plaintiffs’ claim. 

In appeal, the plaintiffs maintained that there existed no reason 
why the estate should not be divided, but they did not attempt to 
show that it ever had been divided among the members of their family. 

Judgment. 

As the appellants have not only entirely failed to show that the 
property in dispute is divisible, or that it ever was divided among 
the heirs of Nursing Putnaik, the ^common ancestor of themselves 
and the defendants ; but on the contrary it appears from their own 
showing, that notwithstanding Bikram Singh Bidyadhur Mahapatur 
sold a 3 appas 6 gundahs share in the property (which they 
alleged to be tlie extent of his share) to Hurry Surrun Das, the 
remaining 8 annas 15 gundahs share was settled solely in his name, 
without any opposition being offered on the part of the plaintiffs or 
aiiy of the other members of the family,— I see no reason for differ- 
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ing from the opinion recorded by the principal sudder ameen to the 
effect that the property is not divisible, and I therefore affirm his 
decision, and dismiss the appeal, without serving notice on the 
respondents. 


The Cth March 1850. 

Appeals from the decision ofTarrahaunthBidya Sagur^ Principal Sudder 

Ameen of Cuttack^ dated \3th November 1849. 

Case No. 21 of 1849. 

Bhugwan Putnaik, Zemindar, (Defendant,) Appellant, 
versus 

Nubeen Mahapatur, (Plaintiff,) Respondent. 

Appeal Case No. 22 of 1849. 

Gocoolanund Mhaintee, Ijaradar, (Defendant,) Appellant, 

versus 

Nubeen Mahapatur, (Plaintiff,) Respondent. 

Claim, possession of a 4 annas share of mofiuddummee mouzah 
Bayhurpore Dhunardliun, pergunnah Baloobissee, with wasilaut, and 
the cancelment of a farming lease for the same, dated 6th Jeit 
1253 U. Suit laid at Company's rupees 1,512-14-7. Instituted 
24th August 1848. 

Tlie plaintiff stated that, iij execution of a decree. No. 14838, held 
by him for the sum of rupees 1,959-10, the riglits and interests of 
Baikanth Mhaintee in moqudduramee mouzah Bayhurpore Dhun- 
ardhun and surburakarry mouzah Meerzapoare were advertised for 
sale, when Bowun Mhaintee and others, defendants, filed a petition 
of objection claiming tlie property as theirs, which was rejected by 
the former principal sudder ameen; and that Baikanth Mhaintee 
and the said mozahims engaged to pay him rupees 59-2 within a 
month’s time, and executed an instalment bond agi'eeing to pay the 
remaining rupees 1,900 in the course of ten years at the rate of 
rupees 190 annually with interest, at the same time mortgaging 
the above properties as security for the fulfilment of their engage- 
ment, and, on the 15th March 1843, filed a petition in court intimat- 
ing that the said arrangement had taken place with his (the plain- 
titt'’B) consent; that on the 30th May 4845, he caused a 4 annas 
share in each of the said raouzahs to be sold, in consequence of the 
defendants having failed to pay the instalments, which were pur- 
chased by Madhub Rai, and that other 4 annas shares in each 
mouzah were sold on the 15th July of the same year in execution 
of a decree No. 143, held by Chunder Seekur Mhmntee and others ; 
and on the Igt February 1847, he caused the remaining 8 annas 
share bf mouzah Bayhurpore Dhunardhun, which includes the pro^ 
perty in dispute, to be sold for other instalments which had intermeT 
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diatelj become due to bun 5 and purchased it himself for the sum of 
rupees l^SOO^ whereon he filed ms receipt for the amount in court, 
and got possession, and collected a portion of the rents of certain 
ryuts ; and that on his applying to have his name registered as the 
proprietor of tlie 8 annas share purchased by him, the canoongoe of 
the pergunnah reported that Gocoolanund Mhaintee, the nephew of 
the defendants, was in possession of the property on a lease granted*^ 
to him by the defendants from 1254 U., and deputy collector Ram- 
persaud Rai dismissed?, his application, but, on his appealing to the 
collector, the decision of the lower court was reversed and his name 
was recorded as the proprietor ; and Bhugwan Putnaik, the zemin- 
dar in whose estate the under tenrure is situated, sued him and the 
purchasers of the other 8 annas kis^dut for arrears of rent, and, having 
obtained a decree, caused a 4 annas share of his 8 annas to be sold 
in execution thereof ; and when he sued certain of the ryuts for the 
rent due from the remaining 4 annas, Gocoolanund Mhaintee filed a 
mozahim, stating that he hdd a lease of one half of the mouzah, but 
Mr. deputy collector Mactier pronounced the lease to be a fabrica- 
tion and decreed his claim, and then the ryuts, at the instigation of 
the zemindar, the former moquddums, and the said Gocoolanund 
Mhaintee, appealed to the commissioner who cancelled the deputy 
collector’s decision, and directed him to refer the parties in the case 
to the civil court, as the fact of possession was disputed, and in con- 
sequence thereof the present suit was instituted. He also stated 
that, if Gocoolanund Mhaintee had ob^ined a lease of the property 
before ijf was purchased by him, he would have represented the fact 
at the time of the Hale, or when the dakhil kharlj case was pending; 
and the ryuts, instead of stating that they had paid the rents of 
1254, to the former moquddums, when he demanded it from them, 
would have said that they had paid it to the ijaradar ; and the ijara- 
dar should have paid rent to him, the plaintiff, or, if he would not 
have accepted it, to the zemindar, or have deposited it in the collect- 
orate when the zemindar caused the 4 annas to be advertised for 
sale on account of the arrears and have saved it from sale ; and not 
having done so, it was clear that the zemindar and the former 
moduddums to defraud him had prepared the ijara pottah in favor 
of Gocoolanund Mhaintee, and inserted his name in the putwarry 
papers, &c. 

Bhugwan Putnaik, zemindar, denied his liability on account of the 
plaintiff’s claim, as he neither gf'anted the lease to Gocoolanund 
Mhaintee, nor, in collusion with the former moquddums, dispossessed 
him ; and he Stated that as the property in dispute formed part of his 
talook Surulpore, it was his province to collect tfie rents from the 
moquddums and pay the same to Government ; and the plaintiff, 
after purchasing the 8 annas share of the moquddungnee, having 
&il^ to paj^ his rent be sued him and the other moquddums, and 
having obtained a summary decree against them, he caused the 
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whole of the mou^ah to be brought into the lotbundee, but the collectr 
or only sold a 4 annas belonging to each defaulter, and, hearing 
after the sale had taken place, that Gocoolanund Mhaintee was 
ijaradar, he recorded his name as such in the putwarry papers 
for 1254 U. 

Bowun Mhaintee and Miiddoo Soodun Mhaintee, the former 
moquddums, merely stated that the plaintiflP’s claim against them 
was inadmissible as they had granted the lease to Gocoolanund 
Mhaintee, when they were in possession of the mouzali. 

Gocoolanund Mhaintee, ijaradar, stated that Bowun Mhaintee and 
others, the former moquddums, granted him a lease for 21 years 
on the 5th Jeit 1253 (J., and the plaintiff to dispossess him had 
instituted the present suit ; jmd, that ho was in possession and 
that the plaintiff* was not, was evident from the canoongoe’s 
report. He likewise stated that he filed no mozahim in the dakhil 
kharij suit, because he possessed no proprietary title either as 
zemindar or moqudduin in the mouzah, but was merely farmer ; and 
tliat as the plaintiff had purchased the rights of the former moqud- 
duins, he was entitled to rent from him, but he had no power to dis- 
possess him during the term of his lease. 

Jugdes Mhaintee and Parbutty Dey, the son and wddow of 
Baikaunt Mhaintee, stated that th6y had nothing to do with the grant- 
ing of the lease to Gocoolanund Mhaintee ; and Gopal Mhaintee 
pleaded that his share had been sold in execution of the decree held 
by Cliunder Seekur Mhaintqe and others, prior to the purchase of 
tlie disputed property on the part of tlie plaintiff, and therefyre that 
neither of tliem could be held responsible for his rjlaim. 

The principal sudder ameen held that neither the ijara pottah, 
nor the evidence adduced in support of it could be relied on, for, 
had it been a genuine document, Gocoolanund Mhaintee would have 
filed a mozahim when the property was sold in execution of the 
plaintiff’s decree, and purchased by him on the 1st February 1847 ; 
and wdiereas Baikaunt Mhaintee and the other moquddums had 
mortgaged the property in dispute togetlur with the rest of the 
mouzah to the plaintiff*, and they were restricted by the terms of the 
deed of mortgage from alienating or disposing of it, their granting a 
21 years’ lease of it w^as tantamount to selling the property, and 
consequently the lease could not be upheld- And as Gocoolanund 
Mhaintee was related to the former moquddums, and the lease was at 
first engrossed on a two rupees’ stamp, there ^ was great reason to 
suspect that it was a forgery, and that it was thus written, because no 
sts^mp of the value of four rupees of a date prior to thb purchase by 
the plaintiff* could be procured. He also held that the collusion of 
Bhugwan Naik, with the former moquddums and the alleged ijara- 
dar, was manifest from the circumstances of his having recorded 
the name of Gocoolanund Mhaintee as ijaradar in his putwarry 
accounts, after he bad sfted the plaintiff for rent and obtained a 

34 
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decree against him, and had omitted to sue Goci^lanui^ as du- 
khulkar ; and he accordingly decreed a . 4 annas snare of inouzah 
Bayhurpore Dhunardhun as the property of plaintiff, and directed 
that his costs, as revised in his fysillah, be paid conjointly by all the 
defendants except Gopal Mhaintee. 

Against the above decision, Bhugwan Mhaintee and Gocoolanund 
Mhaintee preferred two separate appeals, the one pleading exemp- 
tion from liability for the plaintiff’s claim, on the grounds of having 
taken no part in dispossessing liiin, and the other asserting his right 
to possession, on the grounds of the ijara pottah; and as both 
appeals have arisen out of the same judgment, they have been tried 
together. 

*■ Judgment. 

It appears that not only was the stampt paper on which the ijara 

E ottah was written purchased in the name of Bustum Saontra, who 
ves at a long distance from the defendants, but it was only one 
half of the value required for the document, on which account, and 
likewise from the general circumstances of the case, I feel fully con- 
vinced that it was written at or about the time the plain tift pur- 
chased the property, witli the view to defraud him and obstruct his 
possession. But whether such was the case or not, as the defend- 
ants Baikaunt Mhaintee and others, the former moquddums, had 
mortgaged the property, and pledged themselves in no way to alien- 
ate it, long prior to the alleged ijara, as signified in their petition 
to the court, dated 15tli March 1843, tlie ijara cannot stand in the 
way of** the plaintiff’s possession. And as Blmgwan Putnaik, tlie 
zemindar, after suing the plaintiff as the party in possession for the 
rent of 1254 U., and causing 4 annas of the property purchased by 
him to be sold in execution of the summary decreje obtained against 
him, recorded Gocoolanund Mhaintee as ijaradar in his putwarry 
papers for 1254 and 1255, filed in the canoongoe’s serishtah, it was 
incumbent on the plaintiff to include him as defendant in the suit, 
and he is liable for the consequences. And although he has plead- 
ed that he did so in conformity with the commissioner’s order, and 
because the magistrate had declared Gocoolanund Mhaintee to be 
the* party in possession, under Act IV., 1840, the commissioner 
recorded no opinion whatever as to whether Gocoolanund Mhaintee 
was ijaradar or not, and the Act IV. case was pending in appeal 
when the papers wei:e fileTi. I therefore see no x*eason for inter- 
fering with the de^sion of the principal sudder amcen, which is 
hereby affirrqpd, and the appeals of both appellants dismissed with- 
out serving notice on the respondent. Copy of this decision will be 
filed in each case. 
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The 15th March 1850. 

No. 1 of 1850. 

Appeal from the decision of Tarrakaunth Bidya Sagur^ Principal Sudder 
Ameen of Cuttacky dated 2\st December 1849. 

Choitun Prodhun, (Plaintiff^) Appellant, 
versus 

Muddoo Mliaintee and Radhakaunth Das, (Defendants,) Respond- 
ents. 

Claim, rupees 1,428-5-4, principal and interest of a rahan tumu- 
sook, dated 5tli Bhadoon 1151 IJ. Instituted 11th March 1848. 

The plaintiff stated that, in tfce mojith of Jeit 1^51, his fatlier, 
Moorley Prodhan, advanced to Hhe defendant Muddoo Mhaintee, on 
account of the costs of a suit instituted by him against one Lukmee 
Dey, and for his own private expenses, the sum of rupees 350, for 
which the defendant executed a bond, and that on the 5th Bhadoon 
of the same year he lent him the further sum of rupees 639-8 to 
pay his creditors, and he executed the bond under which he sued 
for the sum of rupees 1,000, being the amount of the two loans, 
inclusive of rupees 10-8 interest on the first, and further pledged 
the decree lie had obtained against Lukmee Dey as security for the 
repayment of the amount. And as his father had died inKartick 1254 
U., and he, tlie plaintiflF, had repeatedly demanded payment with- 
out success, he instituted the present suit for its recovery. And in 
a supplementary plaint, filed 23rd May 1849, he represented that 
Muddoo Mhaintee had sold 8 annas of the decree above alluded to, 
to Radhakaunth Das, who had caused mouzah* Gopalpore, mort- 
gaged for the amount thereof, to be sold in execution, and prayed 
that he might be made defendant in the suit. 

Muddoo Mhaintee entirely repudiated the claim, and stated that 
he possessed estates and large funds of his own, and neither had 
necessity to borrow nor was indebted to any person, but that many 
persons owed him money, and that in June 1844 he had sued Luk- 
mee Dey, the person alluded to in the plaint, and obtained a decree 
against her ; but that the total expenses of the suit only amounted 
to rupees 74-4, and that was not paid all at once, but at different 
times, and therefore tliere could exist no necessity for his borrowing 
rupees 350 from the plaintiff to carry on the suit ; and he did not 
visit Cuttack, which is 20 cos distant Trom his place of residence, 
during the time it was pending ; and had he come, his expenses, would 
not have amounted to more than rupees 4 or 5 per jmensem. He 
further stated that the plaintiff had been instigated to prefer the 
suit against him by Bunmallee Mhaintee, who was joint proprietor 
with him, the defendant, of moquddummee mouzahs Ramchunder- 
pore and Begooniah, and with whom he was continually quarrelling ; 
the smd Bunmallee having purchased mouzah Gopalpore when put 
up for sale in execution of a decree held by one Brujoo Sahoo, and 
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to prevent the property being resold on account of his (defendant’s) 
decree, . fraudulently caused the kubalah filed by the plaintiff to be 
written on an old stampt paper, in the name of his father, Moorley 
ProdJian, to escape himself being prosecuted for forgery. He also 
observed that, if the plaintiff*’s claim had been a just one, he would 
have filed a petition of objection when he, the defendant, brought 
mouzah Gopalpore intb the lothundee ten months after the date of the 
bond alleged to have been executed by him, and from his not having 
done so, it was to be inferred that the tumusook was not then written. 
And he added that at the time he was alleged to have executed the 
tumusook at Cuttack, he was engaged at a great distance off* in 
arbitrating a family dispute betweiJn certain other parties. 

Radhakaunth Das also stated th^t the plaintiff ’s claim was false, 
and tiiat, at the time the tumusook was alleged to have been writ- 
ten, Muddoo Mhaintee was engaged in adjusting a family dispute 
in pergunnah Bunchas, and Uiat Coolmoney Raotra had on the 5th 
Bhadoon^ 1251, the date of the tumusook filed by the plaintiff*, exe- 
cuted a similar document in favor of Muddoo Mhaintee in the pre- 
sence of the canoongoe of the said pergunnah, who had attested it 
with his seal. And he objected that the witnesses to the tumusook 
alleged to have been executed by Muddoo Mhaintee, lived 17 and 
20 cos from Cuttack, and the plaintiff’ did not present any^ petition 
stating that the decree obtained by Muddoo Mhaintee against Luk- 
mee Dey had been pledged to him, before he, the del’endant, pur- 
chased an 8 annas share, &c. 

The principal sudder ameen observed that although six witnesses 
had deposed in favor of tlie plaintiff’s claim their evidence was not 
to be relied on, because Moorley Prodhari’s house was distant 16 cos 
from Cuttack, and he had no trading transactions at tliat place that 
he should take money there ; and not only did the witnesses also 
live at a great distance from Cuttack, but the plaintiff* and defendant 
Muddoo Mhaintee lived near one another in the mofussil ; and 
although the defendant, Muddoo Mhaintee, sued out execution of his 
decree on the 24th August 1844, and published notice of sale for 
the 25th June 1845, neither the plaintiff* nor his father presented 
petition up to the latter date, stating that the decree had been 
pledged to them; and the stampt paper on which the document filed 
by the plaintiff* was engrossed, was purchased three months before 
it was written, by a persoi^who was no party to the document, at a 
distance from Cuttack ; whereas if, as stated,*' the tumusook had been 
executed at Cuttack, the stamp would have been also purchased 
there; and it*had been proved by the defendant’s witnesses that 
he was not in Cuttack on the date on which it was written ; and he 
accordingly dismissed the plaintifPs claim, witli costs. 

In appeal, the plaintiff argued that his claim was a just one, and 
that the alibi pleaded by Muddoo Mhaintee, and the execution* of the 
tuimisMk m his favor, on the part of Coolmoney Raotra, as alleged 
by Radhakaunth Das, was false. ® 
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Judgment. 

Although it is not satisfiictorily shown where Muddoo Mhaintee 
was on the date on which the tumusooli is alleged to have been 
written, and I entirely discredit tlio execution of the tumusook on 
the part of Coolrnoney Raotra in his favor on the date stated, in 
consequence of Muddoo Mliaintee’s having made no mention of it 
in his answer, 1 can place no reliance on the plaintiff’s statement, 
for as both the plaintiff ’s father and the defendant lived 20 cos from 
Cuttack, and neither of tliem carried on any trade there, it is not 
probable that tlie former w^ould bring with him the largo sum of 
rupees 039 to Cuttack at one time ; and none of the witneeses to the 
tumusook are residents of Cuttack, but are all said to have come 
from different villages, upw'ardsDf thirty miles distarft from it. And 
if the plaintiff really advanced the money to Muddoo Mhaintee, on 
the security of the decree obtained by him against Lukmce Dey, ho 
would MoubtlesS have taken delivery of the decree before he paid 
the money, as it was in every way susceptible of transfer, and ho 
would have held possession of it until the money was repaid. 
Moreover, as the money was to have been repaid in four months, 
the plaintifi‘’s father, who did not die until three years after the 
tumusook is alleged to have been executed, would have sued Mud- 
doo Mhaintee for the recovery of the money. Therefore, not being 
satisfied that tlie defendant executed the document, I see no reason 
for interfering with the principal sudder ameen’s decision, which is 
hereby affirmed, and the appeal dismissed, without serving notice on 
the respondent. • 


The ISth Makcii 1850. 

No. 14 of 1849. 

Appeal from the decision of Tarrahauntk Bidya Sagur^ Principal Sudder 
Ameen of Cuttack, dated 22nd December 1848. 

Hoorsee Swain and others, (Plaintiffs,) Appellants, 
versus 

Eajnarain Chowdree, Rugoonatli Chowdree, Kasseenatli Das Chow- 
dry, and Musst. Koontilla Dey, (Defendants,) Respondents. 

Claim, possession of mouzah Aiba, situated in talook Bulbudder- 
pore, pergunnah Teekun, as mouroosee moquddums, in cahcelrnent of 
the orders of the revenue authorities annexing it to the hustabood 
portion of the said estate, with wasilaut and interest. Suit laid* at 
rupees 3,410-9-8. 

This case was remanded by ray wder, under date the 14th De- 
cember last, to the principal sudder ameen, with instructions to non- 
suit the plaintiffs, because I was of opinion that Government, in con- 
formity with whose or its officer’s orders they had been dispossessed 
from their moquddumee village, should have been made a party 
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to the suit ; but it having afterwards been pointed out by tlie appel- 
lants, that according to Clause 2, Section 23, Regulation VIL, 
1822, such a mode of proceeding was unnecessary, the authority of 
the Sudder Dewanny Adawlut was obtained for a review of judg- 
ment in conformity with Section 4, Regulation XXVL, 1814. 

The particulars of the case and the reasons of the principal sud- 
der ameen for dismissing the appellants’ claim, though he was of 
opinion that they formerly possessed an hereditary moquddum- 
mee title to the mouzah in dispute, viz., because they had executed 
certain kubooleuts as moostajir and sui'burakai's, while the property 
was under khas management, will be found on referring to the 
Zillah Reports for December ; and it is therefore unnecessary to 
recapitulate them in this place. * 

Judgment. 

Since it is admitted by the lower court that the appellants formerly 
possessed an hereditary moquddummee title to mouzah Aiba, and 
whereas the defendants have not denied they were in possession, 
the fact of th^ir having held the mouzah as moquddums for a 
period exceeding one hundred years, is clearly established by the 
• following documents filed vvith the settlement mtthee, viz., copies of 
two roobookarees of the deputy collector, dated 23rd March and 
21st May 1843, the one confirming as lakhirtij hilmutter 1 beegah 
of land granted by Ramchunder Swain and Punchoo Swain, mo- 
quddiims, under a sunnud, bearing date 1st Shahr Mohurrum 1208 
U., and the other confirming 8 beegalis of land granted by Rajut 
Swain, moquddum, as umrut minohee^ under two separate sunnuds, 
dated 15th Shahr Mohurrum 1154 and 30th Shahr Rajub 1160 U., 
all from the ruqba of mouzah Aiba ; also copy of a sunnud for 
1 batty, 3 mauns, 14 ghoonts, 8 biswas of land granted for the same 
purpose by the said Rajub Swain on the 5th Shahr Ramzan 1165 
U., and a perwannah issued by the Mahratta hakims, under date 
9th Shahr Mohurrum 1198 U., to the wahdadars and zumeendars 
of pergunnah Teekun Bissoee, directing them on the application of 
Ramchunder Swain to strike oft* mouzah Aiba (represented in the 
said document as having been for a great length of time the moqud- 
dumlnee of the said Ramchunder Swain) as a shikmee or under-tenure 
of the zemeendarry of Hurry Bundoo Chowdry, and to collect the 
revenue of it direct from the moquddums ; as well as from the copy 
of Gopal Fundit’s accounts for 1211 U., exhibiting the names of 
estates in the province of Cuttack with the names of their proprie- 
tors, in which mouzah Aiba is recorded as the moquddummee of 
Ramchunder Swain ; the simple fact of the appellants having exe- 
cuted kubooleuts as moostajirs and surhurakars in 1835, 1836, and 
1839, or sign’bd other papers as such, during the time the mouzah 
was under the khas management of Government, cannot be allowed 
in any way to prejudice their title as moquddums, more especially as 
it appears from the collector’s roobakaree^of the 2nd January 1830, 
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that on the moquddums objecting to execute kubooleuts as moos- 
tajirs and surburakars, they were told that their titles as inoqud- 
dums, which sliould hereafter be enquired into, would not be affect- 
ed thereby. It is, therefore, ordered, that the appeal be decreed, 
and the decision of the principal sudder ameen be reversed, and 
that copy of this decision be transmitte^d to the revenue authorities, 
with instructions to record the names of the appellants in the col- 
lectory records as moquddums of mouzah Aiba; and that the rat- 
able expenses of the aj)pellants in both courts, i, the stamp fees 
due to Government, (the appellants having sued as paupers,^ with 
wasilaut from this date, be paid, with interest to date of realization, by 
the respondents ; but as malikana on moquddummee tenures is only 
allowed to cover the expense and risk attending the collection of 
the rents from the ryuts, and the appellants were ousted by order 
of the revenue authorities, I do not consider them entitled to wasilaut 
during the period of their dispossession. 

The 18x11 March 1850. 

No. 2 of 1850. 

Appeal from the decision of Tarrakaunth Bidya Sagur^ Principal Sudder 
Ameen of Cuttack^ dated 2(^th December '1849. 

Hurry Raot, (Plaintiff,) Appellant, 
versus 

Sheikh Russool Buksh, (Defendant,) Respondent 

Claim, rupees 1,812-3-11-3, principal and interest of*a rahan 
tumusook, dated 33rd Unk 17tli Poos 1251 U. 

The plaintiff stated that, on the date in question, the defendant 
borrowed from him, tlirough his (the plaintiff’s) son, the sum of 
rupees 1,101, and mortgaged his zeinindarry Juggurnathpore, the 
profits of which were to be appropriated in liquidation of the loan, 
but the defendant and his servants dispossessed him before he had 
recovered any of the money, and he has in consequence brought the 
present action against him, as h6 was about to dispose of the pro- 
perty to another party. ^ 

The defendant slated that a great portion of the amount claimed 
was on account of illegal interest on other transactions between him 
and the plaintiff*; and that he had only borrowed on the occasion in 
question, the sum of rupees 500, and out of that sum he had only 
received rupees 379, for though the plaintiff promised to ^ive him 
the remaining rupees 121, he had never done so, and his claw 
should, in consequence, bo dismissed. 

The investigation of the case theii proceeded as usual, but when 
the evidence of the plaintift‘’s witnesses was being recorded, his 
vakeel represented to the court that, if the defendant would make 
oath that he had not borrowed, or that he had repaid the amount 
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of the bond, he would abide by the result; and the defendant 
having, on the application of the plaintiff’s vakeel, rcade oatli that he 
only received a portion of the money, whicli the plaintiff had realiz- 
ed from the profits of the estate, the principal sadder aineen dis- 
missed his claim. 

In appeal, the plaintiff urged that his vakeel had, in collusion with 
the defendant, caused his casd to be dismissed, as he had given him 
no authority to put the defendant on his oath and abide the result 

Judgment. 

As the appellant’s vakeel, Meerza Mahomed Alii, represented to„ 
the principal sudder ameen that, if. the defendant would make oath 
that he had nof received the amou^jt of the tumusook, or that he 
repaid tlie same, he would abide the result, and the principal sudder 
ameen dismissed the suit on the defendant’s making oatli that he 
had only actually received rupees 379 of the said amount, and 
that the plaintifi* had realized the whole of it from the collections of 
talook Juggenjauthpore; ajid it has not only been ruled by the 
Sudder Court, in the cases of Bajpie Rajah Gunesh Chunder ver^t 2 is 
Surroop Chunder Sircar, under date 29th August 1843, and Gour 
Mohun Gosain and others versus Hullodhur Gliose and others, 
under date 20th December 1849, that the acts of pleaders entrusted 
witli the general conduct of a case through the courts, arc binding 
on their clients, but the principal sudder ameen has reported, in 
reply to a requisition from this court, that Chowdry Baidliur Raotra, 
the son of the appellant, through trhom the money was lent, was 
present tn court wdien the vakeel consented to abide the result of 
the defendant’s statement made on oath. It is hereby ordered, that 
the appeal be dismissed, and that the order of the principal sudder 
ameen be affirmed. The defendant, having appeared unsummoned, 
will pay his own costs, and separate enquiry will be made into the 
appellant’s assertion that the vakeel compromised his case in collu- 
sion with the defendant. 

The 27th March 1850. 

No. 4 of 1850. 

Appeal from the decision of Tarrahavnth Bidya Sagur^ Principal Sudder 
Ameen of Cuttack, dated 3\ st December iS49. 

Sikdar Jyesing Mkhapatur, (Plaintiff,) Appellant, 
versus 

Chuckerdhur Karinga and Gunradhur Patjosee, sons of Ram Hurry 
Puhraj, (Defendants,) Respondents. 

Claim, rupees 744-2-1-4, principal and interest of a rahan tumu^ 
soak, dated 3rd Boisauk 1249 Umlee. 

The plaintiff stated that Ram Hurry Puhraj, the deferidant’s 
father, held himself responsible for a sum 'of money due to his (the 
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plamtifTs) father from one Nityanund Saontra; and that on an 
adjustment of accounts taking place, the sum of rupees 400 was 
found to bo due from the said Ram Hurry Puhraj ; for which and 
tlie further sura of rupees 20, which he borrowed from the plaintiff 
to pay certain revenue due by him, he executed the bond, tire cause 
of action, promising to pay the full iamount, viz. rupees 420, 
at or before the ensuing Ruth Jatra festival, and pledged, as securi- 
ty for his doing so, 5 battees, 2 mauns, 1 1 goonths, 8 biswas of land 
in Puhrajpore ; but that no part of the amount had been liquidated, 
though it had been duly demanded from the defendants. 

The defendants denied the claim z/i toto^ and stated that neither 
they nor their father borrowed ahy money, either from the plaintiff 
or his father, and they neither ckpeuted any tumusoOk on account 
of Nityanund Saontra’s debt, nor did the plaintiff demand the mo- 
ney from them. They also stated that they and their father had 
for many 3'^ears quarrelled with the plaintiff and his lather, and as 
the plaintiff had omitted to mention the name of his father, and the 
date of his death, or in what year and on what date their father ex- 
ecuted the alleged tumusook^ or what connection there was between 
himself and Nityanund Saontra and others, he should be nonsuited; 
and when the plaintiff stated the above particulars,^ and where the 
tumusook was written, they would be px’epared to answer him. 

The plaintiff'^s reply to the above was principally a repetition of 
the plaint. He merely added that his father’s name was Sikdar 
Gop Mahapatur, and, in contradiction of his arzec, stated that the 
defendant’s father borrowed the sum of rupees 20 to pay his revenue, 
from his father ; he likewise stated that he w£fe unable to quote 
the date of the bond first executed by the defendant’s father, as it 
was made over to him when the one under which he sued was 
drawn out. 

The principal sudder ameen held that it was under no circum- 
stance possible to uphold the plaintiff’s claim. First Because in 
the tumusook, and likewise in the plaint and replication, it was 
represented that the defendant’s father had agreed to pay the sum 
due from Nityanund Saontra, and executed a tumusook in favor 
of the plain tifi’s father, in renewal of which the one filed in court 
was executed, whereas the plaintift‘’s witnesses had deposed that 
the defendant’s father borrowed rupees 210 from the' plaintift^’s 
father, and gave the sum to Nityanurid Saontra. Secondly. Be- 
cause, notwithstanding the defendants had objected tliat the plaintiff 
had failed to state on what account the money was due from Nity- 
anund Saontra, ho omitted, in his reply, to offer any explanation on 
the point ; and he filed no proof of the first tumusook having been 
written. Thirdly. Because the plaintiff, in his arzee, stated ^that 
defendant’s father borrowed the money from Aim, and, in his repli- 
cation, *that they borrowed it from his father. And lastly, because the 
stampt paper on which the tunjusook is written, was purchased nine 

35 
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months prior to the date of the bond. And he accordingly dismissed 
the claim, with costs. 

In appeal, the plaintiff urged that the tiimusook had been duly 
proved by the attesting witnesses, and that it was neither necessary 
lor him to show, nor for the court to enquire, on what account the 
money was due from Nityanund Saontra. 

Judgment. 

As the plaintiff (appellant) has omitted to show cither in the ori- 
ginal suit or in appeal, on wliat account, or at what time, Nityanund 
Saontra borrowed the money from his father, or what connexion 
existed between Ram Hurry Puhraj and the said Nityanund Saontra, 
that he should engage to pay his, debt to the plaintiff’s father or 
when he executed the first bond ; and the plaintiff^ in his arzee, 
stated that the sum of rupees 20, out of the rupees 420, was bor- 
rowed by the defendant’s father from A/m, and, in his replication, 
that he boiTOwed it from Im father; and he further stated, 
in his replication, that the bond itself executed in favor of bis 
father, though it was written in his own name; and no cause has 
been shown wliy the second tiimusook should have been written in 
his name, when the former one is alleged to have been in the name 
of Ills father; I entertain great suspicion regarding the genuineness 
of the bond, and seeing no reason to interfere with the principal 
siidder ameen’s decision, I hereby affirm the same, and dismiss the 
appeal, without serving notice on the respondents. 

• , The 4tii March 1850, 

No. 5 of 1849. 

Appeal from the decision of Momxshee Sheikh GunihooUahy Sudder Ameen 
of Jialasore, dated 7th November 1849. 

Ramchundcr Das and Lukhun Das, (Plaintiffs,) Appellants, 
versus 

Bhuggutchurn Mhaintee, Sreemuut Dukhin Rah, and Huny Sur- 
run Das, (Defendants,) Respondents. 

Claim, possession of a 10 annas, 13 gundahs, 1 cowree, 1 krant 
share of talook Paneechuttcr, pcrgunnahliunchas, with wasilaut, from 
1252 to 1255, at rupees 137-13-1-6-1 kt. per annum. Suit laid at 
rupees 763-8-10-10. • 

The plaintiffs, who are Jby birth the sons of Hurry Surrun Singh, 
stated that tli^ey were respectively adopted by their uncles, Urjooii 
Das and Bhujun Das, and thereby stood in the relationship of 
nephew to Hurry Surrun, their natural father, with whom they lived, 
and purchased with their joint funds several estates, and among 
others a 2 annas share of tuppa Maleeunch, the property in dispute, 
which, on being separated from the parent estate, was formed *into an 
independent talook under the nauie of Paneechutter, and was 
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recorded in the collectorate records in the name of Hurry Surrun Das, 
who, unknown to the plaintiff, sold one-half of it, on the 2nd September 
1841, to Bhugutchurn Mhaintee, and the other half, on the 28th 
Poos 1252, to Srecmunt Dukhin Rah; and as they, the plaintiffs, 
were each entitled to a 5 annas, 6 gundahs, 2 cowreos, 2 krauts share 
of the ])roperty, and Hurry Surrun had: no right to sell the whole of 
it, they have instituted the present suit to recover possession of their 
shares. And in a supplementary plaint after the answer of Bhugut- 
chum Mhaintee had been filed, they stated that Hurry Surrun l)as 
had only sold their 10 annas share of tho property, and was himself 
in possession of the remaining 6 annas, also that, after Bhujun Das 
adopted Lukhun Das, his wife Ifad a son, by name Sheeb Das, since 
deceased. * ^ • 

Bhugutchurn Mhaintee stated that Hurry Surrun Das, after pur- 
chasing the 2 annas share of Maleeunch in August 1841, was unable 
to pay for the same, and he in consequence sold one-half of his pur- 
chase to liim for rupees 650; and if the plaintiff's had any right to 
the property, their namesj*- Would have been recorded as proprietors 
in the settlement records. He also stated that the plaintiff's were 
not adopted by Urjoon Das and Bhujun Das, and that Urjoon Das 
died before Rainchunder was born; and tho said Ramclumder 
Das, in the plaint filed by him against Bikram Sing, and likewise in 
the rahinnamali executed by the said Bikram Singli, is stated to be 
the son of Hurry Surrun Das, and that Bhujun Das’s son, Sheeb Das, 
was two or three years older than Lukhun Das ; and lastly, that 
Hurry Surrun Das had only sold 8 annas of the disputed 4 )ropcrty 
to liirn, and 2 annas to Sreemunt Dukhin Rah, a»d was liiinself still 
in possession of 6 annas, and consequently tho plaintiff’s statement 
that ho had sold the whole was entirely false ; and if, as alleged by 
them, the sale tools place unknown to them, they would have prefer- 
I'cd objections when tlie dakhil kharij case >vas pending. 

Srecmunt Dhukin Rah stated that he merely purchased a 2 annas 
portion of the share of Hurry Surrun Das in the disputed property, 
and therefore the plaintiff ’s claim against him was inadmissible. 

Hurry Surrun Das stated that the plaintiffs had no right to a share 
in the property, and that they had separated from him 6 or 7 years ; 
and as they were present at the time he sold the property, they w^ould 
have opposed his selling it if they had any just claim thereto. 

The plaintiffs, in reply to Bhugutclmrn Mhaintee, stated that 
Urjoon Das died 5 years after adopting Ramchunder Das, and Bhu- 
jun Das 10 years after he adopted Lukhun Das. 

The sudcier ameen held that, notwithstanding the writer of the 
or birth certificates filed by the plaintiffs, as well as the other 
witnesses cited by them, had deposed to the fact of their adoption 
by Urjoon Das and Bhujun Das, no reliance could bo placed on 
their Evidence, because the said certificates were not only wanting 
in the usual marks of authenticity, but they bore the appearance of 
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having been recently written, and in the raliinnamah executed by 
Bikrani Singh on the 25th December 1837, in favor of Rainchunder 
Das, and likewise in the petition of plaint filed by Ramchundcr Das 
against Bikram Singh on the 7th April 1840, Ramchunder was stated 
to be the son of Hurry SurtPun Das, which would not have been tlie 
case had he been adopted by Urjoon Das ; and for these and other 
reasons stated in his decree, being of opinion that the suit had been 
instituted by the plaintiffs in collusion with their natural father. 
Hurry Surrun Das, to defraud Bhugutchurn Mhaiiitee, he dismissed 
their claim. 

In appeal, the plaintiffs urged nothing new : they principally ob- 
jected to the sudder ameen having dismissed their suit, notwithstand- 
ing he admitted that their witnessesrs'had deposed to the fact of their 
adoption. 

Judgment. 

The appellants have filed no documentary evidence dated prior to 
the sale of the property in dispute to Bhugutchurn Mhaintce in 
September 1848, to show that they wer^^* adopted by Urjoon Das 
and Bhujun Das, with the exception of the birth certificates, and 
.these documents, as remarl ed by the sudder ameen, are wanting in 
the usual marks of authenticity, viz. they had not been rubbed or 
stained with turmerick, though it is admitted by both parties that it 
is customary so to stain such documents. And it appears from the 
decree of the sudder ameen of tlie 16 th November 1843, in the suit 
instituted by the plaintiffs against their natural father, llurry Sur- 
run Das, and Gocoolbeharry Singh, claiming a 13 gundahs, 1 cowreo, 
1 krant share of arazee mowajeebP or certain miscellaneous lands, 
in tuppa Poorsindo, pergunnah Sosso, which was adjusted by sola-- 
namahy that, although the defendant Gocoolbeharry stated that the 
plaintiffs were not the adopted sons of Urjoon Das and Bhujun 
Das, and that the suit had been instituted by them in collusion 
with their father. Hurry Surrun Das, the plaintiffs did not file the 
jutuhsy or birth certificates, as they naturally would have done, Ijad 
they, at that time, been in existence ; and I therefore coincide in 
opinion with the sudder ameen that they have been fabricated for 
the present occasion, and that the plaintiffs have instituted this suit 
also at the instigation of their, father Hurry Surrun Das ; for, if 
such were not tlie case, their names would have been recorded in 
the settlement papers as jofnt proprietors of the estate with Hurry 
Surrun Das, and they would not, according to their own statement, 
have delayed for six years after they became aware of the sale, and 
till 8 years from the date of the sale itself, to institute the present 
suit for its reYcrSal. And as the date of the sale to Bhugutchurn 
Mhaintee took place prior to that made to Gocoolbeharry Singh, it 
is to be inferred that they would first liave sued to set aside the 
prior sale. Morever, in rahinnamah, dated^25th December 183(7, ex- 
ecuted by Bikram Singh Bidyadhor Mahapatur in favor of Ram- 
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clmnder Das, and likewise in the petition of plaint filed by the latter 
against the former on the 7th April 1840, for the recovery of tho 
amount of the rakinnamah, Ramchunder Das is stated to be the 
son of Hurry Surrun Das. I tlierefore see no reason to interfere 
with the sudder ameen’s decision, and hereby confirm the same, and 
dismiss the appeal, without serving notice to respondents. 

The 7tii Maiich 1850. 

No. 4 of 1850. 

Appeal from the decision of Moheschiinder jRoy, Moonsiff of Dkumnaghurt 
dated 2Qth December 1849. 

Nissakur Dukliiii Kowat, (Defendant,) Appellant, 
versus 

Bimbadhur Dhul, (Plaintiff,) Respondent. 

Claim, rupees 10-15-8, on account of tlie rent of 1 maun, 
3 ghoonts, 3 bis was of laiM in mouzah Buneapal, from 1252 to 1254 
Umlee, with interest. 

The defendant did not enter appearance before the moonsiff, 
though stated to have been served with the usual notices, and tho 
suit was decreed expartc. 

The defendant, in appeal, denied cultivating the land, and stated 
that he resided at Taj pore, and not at Maindah, wdiero the notices 
were served in accordance with the plaint ; and as it appears that 
tho chowkeedar of the latter village granted the receipts^ for the 
notice and proclamation, and the witnesses to >ho serving of them 
are servants of the plaintiff^ likewise that three out of tho four wit- 
nesses cited by the plaintiff to prove that the defendant cultivated 
the land, deposed that he had ceased to cultivate it for two years 
prior to the institution of the suit, and the plaintiff did not file his 
hean accounts in the caiioongoe’s office for any of the years on 
account of which he claimed the I'ont, until 7 days before ho instituted 
it, there exists great doubts regarding the justness of the claim. 
It is therefore ordered, that the decision of the moonsiff be annulled, 
and tliat tlie case be remanded, in order that the notice may be 
served at the defendant’s alleged placp of residence, and that he may 
have an opportunity of defending the suit The value of the stamp 
of appeal will be refunded as usual, and* the costs paid by the party 
eventually cast. 
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The 7th March 1850. 

No. 87 of 1849. 

Appeal from the decision of Mohummud Arshud^ Moonsiff ofKendraparah^ 
dated August 1849 . 

Poorsuttum Samul, (Plaintiff,) Appellant, 

‘ versus 

Kcsub Naik, Oonliib Naik, and the sons of Purmessur Swain, Hur- 
ry Swain, and Urjoon Swain, and Russeek Naik, their surety. 

Respondents. 

Claim, rupees 31-14, principal and interest of a tumusook, dated 
11th Cheit 1251 Umlcc, payable sij^ months after date. 

Kesub Naik and Oordub Naik dienied borrowing the money, and 
stated tliat the former was in Calcutta when the bond was written. 

Hurry Swain admitted that his father Purmanund Swain exe- 
cuted the bond conjointly with Kesub Naik and Oordub Naik, and 
stated that, after bis father’s demise, he offi^red to pay liis share. 

Russeek Naik denied that the three persons named in the bond 
borrowed any money on his security, and stated tliat Purmessur 
‘ Swain alone borrow'ed the sum of rupees 20-8, and executed a 
bond on the 11th Cheit 1251, for the payment of which he stood 
security, and wdien, after paying rupees 2-8, Purmessur Sw^ain died, 
the plaintiff placed a peadah over him (the iJiirety) he caused his 
heir’s oimaments to bo sold, and paid him rupees 12, but he refused 
to grant a receipt for the amount until the rest of his debt was 
paid. • 

The moonsiff, oh certain conjectural (and very unsatisfactory) 
grounds, held that the plaintiffs had fraudulently Included Kesub 
Naik and Oordub Naik in the bond, and in consequence dismissed 
the claim, though the witnesses to tlic bond deposed to its due execu- 
tion by all three defendants. 

Judgment. 

The witnesses to the tumusook have deposed to its due execution 
on the part of all three defendants; and Hurry Sw^ain, the son of 
Permessur Swain deceased, not only acknowledges that his father ex- 
ecuted it conjointly wdth Kesub Naik and Oordub Naik, but Russeek 
Naik, the brother of the said KesUb arid Oordub Naiks, acknowledges 
that he stood security for a^bond of the same amount and the same 
date, executed by Purmessur Naik in favor of the plaintiff; therefore, 
although ne denied that the bond filed by the plaintiff is the one for 
wliich he stood security, it is clear that he has done so to extricate 
his brothers from the plaintiff’s claim, and that the tumusook filed 
is the genuine one. Moreover, I consider that Kesub NaSc has alto- 
gether failed to prove that he was at Calcutta when the tunlusook 
was written; certain witnesses named by him stated that he w‘ent to 
Calcutta in Aughun, but none of them stated when he returned, and 
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their evidence is otherwise unworthy of credit. And although the 
moonsift’ states tliat Purmessur Swain lived at a great distance from 
the other defendants, there is no proof of the fact ; for though they 
resided in different pergunnalis, they may still live very near to one 
another, and I can see no discernible^ difference between the signa- 
ture of Kesub Naik in the tumusook,"aud that affixed to the vaka- 
lutnamah granted by him, and there are no grounds for the moonsiff’s 
stating that the name of Kesub Naik is written by the person who 
wrote the bond. I therefore decree the appeal, and reverse the de- 
cision of the moonsiff‘, which is based merely on conjectures. The 
appellant’s costs in both courts will be paid, with interest, by tlie 
respondents. 

j • 

The 8tii March 1850. 

No. 6 of 1850. 

Appeal from the decision of Mohummud Arshudy Moonsiff of Kendrapa- 
rally dated Wth December 1849. 

Gungadhur Dul, and after his death, Juggoo Dul, (Plaintiff’,) 

Appellant, 

versus 

Dyaneedlice Kundooee, (Defendant,) Respondent. 

Claim, rupees 30-3-1, under a tumusook, dated 15tli Assin 1252 
Umlee, viz., rupees 20 principal, and rupees 10-3-1 interest. 

The plaintiff* stated that the defendant borrow ed the money on the 
date stated in the bond, and promised to roppy the sanfe in four 
months and pledged as security tw'^o bullocks. 

Defendant denied borrowing the money or executing the tumu- 
sook, and stated that the plaintiff had forged the document in his 
name, in consequence of his having refused to sell the bullocks re- 
ferred to in the plaint, at a price w hich he was unwilling to accept 
for them, and tliat when he was sending them through his brother 
for sale to Balasorc, the plaintiff’ througli his son lodged a complaint 
at the Asserissur thanna, to the effect that he had stolen two bul- 
locks, which the plaintiff* had purchased and placed in his charge, 
and was taking them to Balasore for sale, and caused the bullomcs 
to be brought hack, which matt^ yhs adjudicated before the cri- 
minal courts. * 

The moonsiff held tliat, although plaintiff’s witnesses had deposed 
to the execution of the tumusook on the part of the defendant, and 
to his having pledged the two bullocks as security "for the repay- 
ment of the sum borrow^ed, his claim could not be maintained, in 
consequence of the contradictory statement made by him and his 
son, viz. the one having stated before the court that the bullocks 
wer» pledged to him, and the other before the police darogah that-* 
his father had purchped them, and placed them in charge of the 
defendant; and he dismissed the suit 
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Judgment. 

Althougli it appears from the roobakaree of the kanzeo adawlut, 
(liitofl 4th April 1849^ that AbheeDul, the plaintift'^s son, stated before 
tlie darogah of thanna Asserissur, that his father had placed the 
bullocks in charge of the dfifendant, and that he had clandestinely 
taken them away to Balasore fo sell ; it also appears from the same 
document, that the plaintiff* subsequently told the darogah that the 
bullocks were only mortgaged to him ; it is therefore evident that 
Abhee Dul only made the said statement to induce the darogah to 
interfere in the matter, as he could not have dojie so had he merely 
stated that the huHocks had been pledged to him. And if the plain- 
tiff* was the only person who acted fraudulently in the matter, this 
might Jiave been deemed sufficient reason for dismissing his claim ; 
but sucli is not, in my opinion, the case; for it appears from the evi- 
dence of the plaintiff ’s witnesses that the bullocks were pledged to 
tlie plaintiff, and it is not at all improbable that the defendant to 
defraud liim took them to Balasore to sell. Put whatever the real 
state of the case may be, the inoonsiff should not have admitted the 
report of the darogah and the roobakarces of the foiijdaree court 
as proof, without summoning and examining any witnesses in su|)- 
port of them, and having done so I consider his investigation incom- 
plete. It is therefore ordered, that the case be remanded to the 
moonsilf for re-investigation, and he will call on the defendant to 
establish by the evidence of witnesses, if he is able, that the plain- 
tiff* wished to purchase the bullocks at a price below their value, 
and that 4ie forged the because he refused to sell them; 

and he will at the s!ime time receive any further evidence the plain- 
tiff may wish to adduce in support of his claim. The value of the 
stamp of appeal will be refunded, and the costs pjaid by the party 
eventually cast in the suit. 

The 12Tn Mauch 1850. 

No. 8 of 1850. 

Appeal from the decision of Sheikh GurrihooUah Moonsiff of Balasore^ 
dated \ ^ih December 1849. 

Eugoonath Eai, (one cjf the Defendants,) Appellant, 

. Chuckerdhur Mhaintee, (Plaintiff,) Respondent. 

Claim# possession on a 2 annas 1 1 gundahs share of mouzah 
Dhurrun^ore, ^pergunnah Balkhund, and its exemption from, sale 
in execution of a decree against Balkishen Das. Suit laid at ru- 
pees' 25-10, the amount of sudder jumma. Instituted 30th Decem- 
ber 1848. 

Tlie plaintiff stated that mouzah Dhurrumpore was the joint* prp- 
perty of his father, Biinmalee Mhaintee, ^nd others, and that;his/ 
father held a 5 annas, 10 gundahs, 3 cowrefe share therein r and 
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that after the death of his father, his elder brother, Balkishen 
Mhaintee, got 2 annas, 19 gunclahs, 3 cowrees, and himself 2 annas 
11 gundahs of the said shai*e; and notwithstanding Balkishen 
Mhaintee sold his share to Rugoonath Rai, Sadoo Churn Mhaintee 
caused the entire mouzah ( 2 . 5 ann&, 10 gundahs, 3 cowrees 

share) to be advertised for sale in execjifion of a decree obtained by 
him against Balkishen Mliaintee ; and he in consequence sued Baf- 
kishen Mhaintee and the other joint proprietors, together with the 
said Sadoo Churn Mhaintee, for possession of his share. And in a 
supplementary plaint, filed on 30th March 1848, he prayed that 
Rugoonath Mhaintee, who had piirchased 2 annas of his share also, 
might be included among the defendants. 

Sadoo Churn Mhaintee, defendant, stated that the plaintiff had no 
right to the disputed property, that, if he had, bis name would have 
been inserted in the settlement records, and he would have opposed 
the registration of Rugoonath Rai’s name as proprietor or the 
3 annas share sold to liim by Balkishen Mhaintee ; and he would 
also have filed a mozahim, when he, Sadoo Chum, brought the 
2 annas 10 gundahs share, now claimed by him as a 2 annas 
11 gundahs share, into the lotbundee for the recovery of the pur- 
chase money paid by him to Balkishen Mhaintee,* on account of 
2 annas of the said share, when it was advertised for sale for arrears 
of revenue. He likewise stated that Balkishen Mhaintee had 
caused the plaintiff to prefer the suit to defraud him, and that, as the 
plaintiff* had not sued Rugoonath Rai, the purchaser of the 3 annas 
share, he should be nonsuited. • 

Bhagbut Mhaintee and Kishen Churn Mhaintee* denied the plain- 
tiff’s claim, but stated that they had nothing to do with it, as they 
were only in posse§sion of their own shares. 

Rugoonath Rai stated that the plaintiff had no right to the dis- 
puted property ; that when Balkishen Mhaintee’s 5 annas, 10 guii- 
clahs, 3 cowrees share was advertised for sale in execution of decree 
held by Shamanund Dey Mohajun, he sold a 3 annas, 2 gundahs, 
2 cowrees portion of it to him, and caused the sale to be stayed, and 
tlie plaintiff attested the deed of sale, which he would not have 
done had he possessed any right to the property. And that he 
purchased other 2 annas at a decree sde, and the remaining 
8 gundas 1 cowree portion belonged^to l|alkishen Mhaintee. 

The plaintiff, in his replications to the aSove answers, pleaded that 
until the completion of the settlement of the property in dilute, he, 
and Bdkiahen Mhaintee lived together, and as there was no dispute 
between them, there was no necessity for his causing his name to 
be recorded as joint proprietor; also, that as Balkishen with Ins 
knowledge sold a 2 annas, 19 gundahs, 3 cowrees share of the prof* 
perty, toe proportionate sudder jumma of which is rupees 30, to 

\Rugooi|ath Rai, and he attested the kubalah, there was no occasion 
Ibrdiis opposing its dakliil kharij; and if Rugoonath Rai had frau- 

. \ ‘ ' 36 
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dulently inserted in the ktibalah^ which was a Persian document, 
a 3 annas, 2 gundahs, 2 cpwrees, in place of a 2 annas, 19 gundahs, 
3 cowrces share, his (^the plaintiffs) claim could not be prejudiced 
thereby; as the fact of th^^sudder jumma of the property purchas- 
ed by Rugoonath Rai having been specified in the bond to be ru- 
pees 30, was proof that he < had only purchased the smaller share. 
And when Sadoo Churn Mhaintee caused a 2 annas kismut of the 
mouzah to be advertised for sale in execution of his decree, he did 
file a petition of objection in consequence of Balkishen Mhaintee’s 
share having been already sold, and an order was passed to the 
effect that Balfeishen’s rights and interests would alone be sold. 

The moonsifj held it to be fully proved by the documentary and 
oral evidence that the property in dispute formed part of the 5 annas, 
10 gundahs, 3 cowrees share of mouzah Dhurnimpore, the joint 
hereditary property of the plaintiff and Balkishen Mhaintee, who 
had made a private allotment of their shares, the former claiming 
only a 2 annas 11 gundahs portion. And although Rugoonath Rai 
had not filed the kubalah or deed of sale, it appeared from tlie col- 
lector’s perwannah, dated 6th September 1848, copy of which had 
been filed by the said defendant, that he had purchased a 3 annas, 
2 gundahs, 2 cowrees kismut, from Balkishen Mhaintee ; and there- 
fore, notwithstanding the plaintiff originally was entitled to an equal 
share with Balkishen, the remaining 2 annas, 8 gundahs, 1 cowree 
kismut only must be considered as his share ; and as 2 annas of the 
said share had been sold in execution of a decree against Bailkishen 
Mhaintee, the sal§ should be cancelled. And he accordingly de- 
creed the said 2 annas, 8 gundahs, 1 cowree share as the property of 
the plaintiff, and directed that tlie costs incurred by him were to 
be defrayed by Balkishen Mhaintee, and that the other defendants 
were to pay their own costs. 

Rugoonath Rai urged, in appeal, that the property belonged solely 
to Balkishen Mhaintee, but offered no further proof in support of 
his assertion. 


Judgment. 

Since it is established in evidence that the 5 annas, 10 gundahs, 
3 cowrees share of mouzah Dhitrrumpore was the property of Bun- 
malee Mhaintee, who demited, leaving two sons, Balkishen Mhain 
tee and^the plaintiff, it is quite clear that the plaintiff possessed an 
hereditary title to share the property with his brother; and al- 
though the •defendants assert that he possessed no such^title, they 
neither deny that the property belonged to Bunmalee Mhaintee, nor 
that the plaintiff is his son ; nor have they attempted to show that 
the plsantift* has in any way alienated his rights. I therefore see no 
reason to interfere with ine moonsiff’s decision, which is horeby af- 
firmed, and the appeal dismissed, without serving notice oh the 
respondent. 
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The 20th March 1850. 

No. 10 of 1850. 

Appeal from the decision of Mohesckunder Boy, Moonsiff of Bhumna* 
ghur, dated 25th Becef^er 1849. 

Kalee Pundah, (Defendant,) Appellant, 
versus 

Dinbundoo Biswal, (PlaintiflF,) Respondent. 

Claim, possession of 5 mauns, 6 ghoonts, 12 biswas of lakhiraj 
land in mouzali Gunissurporo, pcrgunnah Jliajpore, together with 
price of some bamboos, and wasilat, according to tlie conditions of a 
kubalah, dated 13th Mangh 1264 U. Suit laid at mpees 142-8-10. 

The plaintiff sued defendant “because, after selling him the land 
with the trees thereon for the sum of rupees 300, he refused to deli- 
ver over possession, and himself cut the bamboos which grew 
thereon. 

The defendant answered that he sold the ground but not the 
trees, and executed a kubalah on the date stated, and the plaintiff* 
being absent at the time, his brothers executed a document engaging 
that tlie trees were to remain the property of defendant ; and that 
he only received rupees 100 of the purchase money. He also stated 
that, on a dispute taking place between the plaintifTs brotliers and 
himself about the trees or garden, the pergunnah canoongoe tried 
to persuade him to accept the further sum of rupees 60 for the land 
and garden, but he refused to do so. ^ 

The plaintiff* replied that it was contrary to .custom to sell the 
land and the trees separately, and that the defendant’s assertion that 
the canoongoe attempted to adjust the dispute about the garden, 
was false ; and that his brothers had paid the full sum of rupees 300 
to the defendant, when he executed the kubalah. 

The defendant adduced no proof whatever in support of his asser- 
tions. And the moonsiff, being of opinion that the plaintiff*’s claim 
was clearly established by the evidence of the witnesses to the kuba- 
lah executed in liis favor, and the kubalah under which the defendant 
held the land, which was transferred by him to the plaintiff when 
he re-sold it, decreed accordingly^ 

The defendant, in appeal, plead^ that when the suit was pending 
before the moonsiff, his properties w^i*® advertised for sale on ac- 
count of arrears of revenue both at Balasore and Cuttaeje, and he 
was obliged to proceed to the former place to make arrangements 
for the payment of the sums due, and was therefore* unable to ad- 
duce proof in support of his pleas. He, however, offered none when 
the case was pending in appeal i and as I consider the moonsiflF’s de- 
cision is perfectly correct, it i^ hereby ordered, that the appeal Jbe 
dismissed, and the decision of the lower court he affirmed, without 
serving notice on the respbndent. 
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The 25 tu March 1850. 

No. 9 of 1850. 

Appeal from the decision of Moonshee Gurrihoollahy Moonsiff of Balasore, 
dated t8M December 1849. 

Poholad Das, (Defendant,) Appellant, 
versus 

Bhugwan Das, (Plaintiff,) Respondent.. 

Claim, rupees 228, principal and interest of a tumusook, dated 
12tli Maiigh 12^6 U. the conditions of which were that the amount 
was to be repaid in five months, ana that all payments were to be 
recorded on the back of the bond. 

The defendant denied the claim and stated that he was at a place 
called Choramun when the bond is alleged to have been executed 
by him, and that the plaintiff had through enmity instituted the suit 
against him, in consequence of his having made over to his wife, by 
will, mouzah Kurroo, which the plaintiff wished to get a lease ofl 

The plaintiff replied that there was no secrecy or concealment 
about the execution of the bond in the present case, or of that filed 
in the suit instituted by him against the defendant in the court of 
the sudder ameen, which was executed on the same date, for both 
the stampt papers were purchased by the defendant’s son Radha 
Gobind Das, in his own name, and the bond filed in this case was in 
his handwriting, ^nd is attested by several respectable persons. 
Defendant also wrote him a khut, or letter, through his gomashta 
and relation Oordub Das, on the 15th Bhadoon, acknowledging the 
debt ; and that he was not at Chooramun as alleged by him on the 
date of the bond, would be proved from his having borrowed and 
repaid money to other mohajuns at Balasore on the 12th, 13th, and 
14th of the month of Maugh ; and prior to the institution of the suit 
he, the plaintiff, presented a petition to the register of deeds, mention- 
ing the execution of both tumusooks, at the time the defendant, with 
the view to defraud him, caused the document, by which he alleged 
that he made over mouzah Kurroo to his wife, to bo registered. 

The moonsiff held that the execution of the bond by the defend- 
ant was satisfactorily estaljished by the evidence of the plaintift‘’s 
witnesses, and the, general circumstances of the case as detailed in 
his proceedings, for, notwithstanding the defendant, through his wit- 
ness Ram Saho, filed a squda-namak alleged to have been executed 
by himself on the 13th Maugh 1255 at Chooramun, in favor of the 
said Ram Sfiho, wlio with three other persons deposed to the 
genuineness of the document. Ram Saho subsequently retracted his 
first statement, (which was not made on oath or solemn declaration,) 
and deposed on oath that the souda-namah had been put into his 
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hands by the defendant, and that he knew nothing about the docu- 
ment; and he accordingly decreed the plaintiff’s claim, and commit- 
ted Ram Saho and the witnesses, who had certified the execution of 
the Houda^namah on the part of the defendant, together with the 
defendant’s son, to stand their trial before^the magistrate, on a charge 
of issuing a forged document and giving false evidence in support 
of it, &c. 

The defendant pleaded, in appeal, that if lie had borrowed at one 
time the sum of rupees 500 from the plaintiff, he would have exe- 
cuted one and not two tumusooks, as alleged by the plaintiff, and 
that Rajkishore Das, one of the ^wdtnesses cited by the plaintiff to 
prove that he (the defendant) was at Balasore wdien the bond filed 
by him was executed, had first deposed that he had borrowed the 
sum of rupees 100 from him, and executed a soudw-namah in his 
favor at Chootamun on the 13th Maugh 1251, although a month or 
five weeks afterwards, during which time the plaintiff* got him into 
his power, he retracted and stated that the money was advanced, 
and that the document was written at Balasore. Also that Ram 
Saho, defendant’s own witness, on the 15th August 1849, deposed 
that he (the defendant) had executed a souda^namah in his favor at 
Chooramun, on the date on which the bond, the cause of action, is 
said to have been executed at Balasore, but two days afterwards the 
plaintiff induced him likewise to give fklse evidence, and retract his 
first statement ; and that the cause of the signature attached to the 
sctuda-namah filed by tiie said Ram Saho, not corresponding with 
the defendant’s signature affixed to the vnhalutnamah exeliuted by 
him in the present suit, is that ho had not liis spectacles with him 
when he signed the souda-namalu He further denied that the 
bond filed by the plaintiff* was, in the handwriting of his son, Radha 
Gobind Das, &c. * ^ 

Judgment. 

From the circumstances of the ^tampt^papers on which the bond 
for rupees 200 filed in the present suit, as well as that for rupees 
300 filed in the suit, instituted by the plaintiff in the court of the 
sudder ameen, were written, Mkving been purchased by Radlia 
Godind Das, thlg defendant’s son, and the bond itself being evidently 
written by the said Radha Gobind Das, in whose handwriting there 
are two other petitions filed with the nuftiee^ the one' dated 2nd July 
1849, exhibiting the names" of thd defendant’s witnesses, which the 
defendant’s vakeeb admits was, written by Radha Gobind Das, and 
the other, dated 15tli August 1849, reporting the attendance of Ram 
Saho, one of the said witnesses, there exists no doubt in my mind 
that the defendant executed the bond; and whereas there is no 
Regulation prohibiting persons from borrowing one sum of money, 
or twd sums of money, under two separate bonds on the same date. 
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there are apparently advantages attending the former mode of pro- 
ceeding, viz., had the whole sum of rupees 500 been borrowed 
under one bond, the value of the stamp required would have been 
rupees 4, but by dividing it into two loans of rupees 200 and 
rupees 300, stamps of the Vespective value of rupees 1 and 2 were 
sutficient ; there is therefore pothing very surprising in two bonds 
liaving been executed by the same parties on the same day. And 
although Rajkishore Kur, a witness cited by the plaintiff, when first 
examined on the 28th Juno 1849 without making solemn declara- 
tion, stated the souda-namah^ written in .the Bengalee character, 
and bearing date 13th Maugh 1255, (exhibit No. 79,) produced by 
him, was executed by the defendsuit Bhug\>j^n Das at Chooramun, 
and when he w&S re-examined on«ohtli on the ^ 2nd of August on 
the application of the plaintiff, he Stated it was written at Balasore, 
I consider his eiiddence immaterial to the issue of the case, and 
throw it out altogether from the settle, for a bond, dated the 13th 
Maugh 1255, can afford no proof whether the parties to it were at 
Balasore or Chooramun, on the 12th of Maugh, as the two places are 
only 10 cos distant from one another ; tod the plaintiffs attempt to 
'make it appear that the said soudq-namah bore the date of the 
Bengal era, and that it corresponded with the 12 th of Maugh 1255 
Umlee, is altogether futile ; for the 13,th Maugh 1255 Dnilce era, 
corresponds with the 12th Maugh 1254 Bengal era, and they both 
again correspond with the 24th January 1848, whereas the 12th 
Maugh 1255 Umlee, the date of the bond filed by the plaintiff’, cor- 
respond* with the 23rd January 1848 ; and it would consequently 
have been better lifid the plaintiff jbeen satisfied to rest the correct- 
ness of his claim on the bond itself and ^the evidence of the sub- 
scribing witnesses. With regar4 evidence of ,Rtai Sabo, the 

witness cited by the • d^endant to prove that he (the defendant) 
executed a souda-namali in his lavbr on the 12tb pf Maugh 1255 
Umlee at Chooramun, as he twice gave evidence oath before the 
moonsiff, at first admitting‘%.nd afterwards denyinjg the truth of the 
defendant'^ statement,^ ana the moonsiff, in consequence, committed 
him on a charge of issuing a forged document, &c, to the magistrate, 
it cannot be admitted in support of the defendant’^ glea that he was 
at Chooramun on the date of the bond,^v It is therefore ordered^ that 
the appeal be dismissed, and the decisito of this moonsiff be affirmed, 
without serving notice on fJie respondent. I'he moonsiff will he in- 
formed that pe should have noticed ^ , contradictory state- 

ments made by Rajkijshore Pas in his proceedings, and n^t simply 
have stated that he had deposed to the money relating to the souda* 
namah filed by him having been borrowed Balasore. , ^ . 
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Present: H. SWETENHAM, Esq., Judge. 

The 1st March 1850. 

No. 20 of 1848. 

Appeal from the decision of Mahq/ned Nasim, Principal Sudder Ameen of 
* . Furrvedpore^ 

Joogulkishore Race, (one Defendant,) Appellant, 
versus 

Bhagbut Chunder, (Plaintiff,) Respondent. 

The following five defendants did not appeal : 2, Gour Chunder 
Raee ; 3, Gokool Chunder Raee ; 4, Chunder Koomar Raee ; 5, Musst. 
Solochuna, widow of Gopee Kisfien and mother of Soorj Koomar 
Race, and 6, Clmnder Koomar Raee. 

' Vakeel of Appellant — NundlaL 
V akeel of Respondent — Gour Chunder^ " ' 

Suit for possession of land under a deed of mortgage with con- 
ditional sale, valued, including mesne profits, rupees 11,746-2-8, 

The property cljiimed was o anna^ share of kismut Baroobagheea, 
&c. &c., pergunnah Nuseeb Chahee, jote jumma in the name of 
Oodoynarain iioy, full iumma 321-1-5, 6 annas jumma 120-6-8. 

Plaintiff sets forth defendants had mortgaged the said property 
with conditional sale, that the mortgage had been foreclosed and the 
sale made conclusive. 

Joogulkishore Race, one, defendant, denied the circumstances de- 
clared in the plaint, tod maintain^sd that the property claimed was 
his solely, by virtue <4 a. deed of gift frt)m the other defendants ; that 
he held 2 aijnas aihai^ in . his own right, and, including the 6 annas 
'share gifted,.lte was proprietor of "8 tonas^ that the 6 annas share 
had been pnee attalrled to satfafy" fhe decree of Bungsee Buddun, 
but wasltelfased on proof of d^ifendaht’s right Defendant stated the 
plaintiff had iiader^fVitiued fh^ ^perty at rupees r,680, it was 
worth rupees 3,500, and how.Cpulcr Soorj Koomar Raee have sold, 
who died a minor?' / \ . 

^ Reply and rmoindet were to tjie safhp effect ' 

Detendants, Nos. % to 6, allowed llie case to go by default 
The principal sudder ameen, by proceedings, 22nd November 1847, 
declared the points to he at isSue: plaintiff tp produce the deed of 
sale and to prove it, and the proceeding or copy thereof by which 
tlie mortgage w'as foreclosecl.tod tfe'^sale madaconcbisi^e j to prove 
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sellers were in possession, at the period of transfer, that Soorj Koomar 
Raee was then of ago, and Solochuna seised in hereditary right. 
Defendant was required to produce tlio deed of gift and to prove it 
by evidence, to prove his possession of 8 annas share, and Soorj 
Koomar, a minor, when the d^d of sale w'as executed in favor of 
plaintiff^ to produce copy of proceedings on liis claim in case of 
Bungseebuddun, and copy of claim in case of Mohun Chunder and 
of his derkhast buebat. On the SOtli ]May 1848, the principal 
sadder ameen decreed possession to plaintiff. 

Appellant pleads the judgment of the principal sudder ameen pre- 
maturely given, before appellant could produce the deed of gift, 
which liad been •filed in another ca^/and with inadvertence to the 
time allowed by the principal sudder ameen for causing the attend- 
ance of appellant’s witnesses. 

The principal sudder amcen’s order of the 13th May, on the 
nazir’s report of the 10th of the month, admits the construction 
maintained by the appellants. The principal sudder ameen tlirect- 
cd, if the witnesses, who promised, on serving of the subpoena, to at- 
tend in 15 days, failed to attend in the time promised ; defendant 
shall sweai* their attendance necessary, as well as those witnesses on 
whom subpoenas had not been served, within seven days. Three wit- 
nesses on the 9th May promised to attend in 15 days, their attend- 
ance was due the 24th May, to which date add the stipulated seven 
days of the principal sudder ameen, the period of default would be 
the 1st June, the decision was passed two days prior thereto or the 
30th May. • 

CTnder these circumstances, T decree the appeal, reverse the prin- 
cipal sudder araeen’s decision, and remand the case,, in order that the 
appellant may have a fair opportunity of carrying out the require- 
ments under the principal sudder ameen’s proceedings, dated 
22nd November 1847, when the case will be decided on its merits. 
The value of the stampt paper of appeal to be restored to appellant. 

The 2nd March 1850. 

No. 298 of 1848. 

Appeal from the decision of KalUj Kinkur Sein^ late Moonsiff of 
. Naraingnnge, 

Trilochim Chatterjeah, (Plaintiff^) Appellant, 
versus 

Kallce Shunkifr, Mudhoo Soodun, Kishen Kaunth, Lukhee Kauntb, 
and Matihiib Chundur Palls, (Defendants,) Respondents. 

Vakeels of Appellant s-^Ilammunee BAose, Puddam Loehun, and Ilurree 

Kishore, , 

F akeels of Respondents — Qour Chunder qpd Bungo Chunder. 

Suit, arrears of rent from 1247 to Aughun 1252, at rupees 
25-6-8f per annum, rupees 144-4|, and interest, rupees 83-142. 
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T]ic moonsift* decreed the rent but not the interest; parties to pay 
tlieir own costs. 

Plaintiff appeals for the inlerest and costs. 

It appears appellant has not, although twice allowed in the lower 
court intervals for so doing, adduced evidence or proof of having 
demanded and never sued summarily or regularly for it, until this suit 
was instituted. On the other hand it is proved by evidence that re- 
spondents were willing to pay their rent, that at different periods they 
tendered rupees 100 when about that sum was duo, and subsccpient- 
ly rupees 175, and appellant rejected the same. There appears 
iJiereforc no ju«it ground to saddle them with interest or with appel- 
lant s costs. Tlic appeal is dismissed, the iiioonsifl’s decision is 
confirmed, respondent not summqned: ^larties to pay their own costs 
in appeal. 

The 4tii March 1850. 

No. 19 of 1849. 

uippml from ihe decision of Nyemooddeen^ Moonsiff of Lechragvnge, 
Essaii Chunder Ohuckerbuttee, (one Defendant,) Appellant, 

versus 

Ooina Sooiiderce Debbea and Ram Manik Chuckerbuttec, (Plaintiffs,) 

Respondents, 

Four other Defendants have not appealed. 

Vakeel of Appellant — Gour Chunder, ^ 

Vakeels of Respondents — Teeluk Chunder (and LiiAcheekant absent.) 

Suit for two-thirds of a dwelling house and 6^ giindas of land, 
valued at rupees 18, together with proceeds 2-0-5, total rupees 20-0-5. 

A genealogical’ table will best elucidate the nature of the claim. 

Bishenpershad, ori- Kishen Munglo, brother of Bis- 
ginal acquirer, by henpershacl’s wife, original ac- 

plaintifts’ statement, quirer, by appellant’s statement. 
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Plaintiff stated, Bishonpershad, on the 7tb Poos 1192, parchased 
a haree and two packeos of land, kismut Kallee Aheor, pergannah 
Shaistanugger, from Rajkishen Chimd, for rupees 3, in the name of 
ICisheii Mungle, liis wife’s brother. Bislicnpersliad continued in pos- 
session till death : he died, ^leaving three sons, who held in joint pos- 
session. In 1252 defendants a£nittcd Kosseenath as tenant: ho 
lived on the property a year 'and then went away: Kolly Chum’s 
family took possession and raised a chuppered house. Kollykoomar, 
son of Ram Manik, sued in the criminal court without success. 
They built two more chuppered houses. Plaintiffs, dispossessed, 
sued in the civil court, but the case was struck off for neglect, 24th 
November 1847. 

E&san Ghunder denied the purchase by Bishenpershad, and asserted 
that Eishen Mungle made the purchase on bis own account, and 
on the birth of Kolly Chum in 1203 he gifted this property to the 
infant by deed, brito bhikya. Bishenpershad w'as then living : into 
his hands Kishenpershad put all the documents. In 1219 Bishen- 
pershad died, in 1220 Muddun Moliun died, then all the property 
was divided except that now litigated, which remained in Kolly 
Cham’s possession 30 or 31 years. He died in 1249, and was 
succeeded by his children. In 1247 a fire occurred, in which, it 
was supposed, the title deeds were burned ; but it seems Ram Manik 
concealed them. 

Plaintiffs assert, in reply, how came the deed of sale in their pos- 
session? and why is it therein expressed tliat the purchase money was 
paid through Bishenpershad, if Kishen Mungle w as the actual pur- 
chaser? If brito bhtkya deed was given, tlio deed of sale would not be 
given. The right of plaintiffs had been cstabhslied by arbitration, 
and though a sale was not made in 1239 a deed was drawn out for 
Ram Sunker’s share, and after his demise for Ooma Soonderee’s 
share : moreover, Essan Cliunder’s answer in the suit struck off for 
nedect was at variance with the answer filed by him in this suit 

The moonsiff' decreed to plaintiff, whose right was proved by deed 
of sale, evidence, and former arbitration — the right claimed by de- 
fendant being neither proved by deed nor evidence. 

Appellant has urged nothing, in appeal, to justify interference 
with the moonsiff ’s decision. The appeal is dismissed, with costs, the 
decree affirmed. 
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Thb 5th March 1850. 

No. 25 of 1849. 

Appeal from the decidon of Kalee Kinker, late Moondff of Narratngunge. 

KisheRkoomar Dutt^ (one Defe^idaut^) Appellant, 
versus 

Kaniguttee Naug, (PlaintiflF,) Respondent. 

Rainkoomar Defendant has not appealed. 

Vakeel of Appellant — Bungo Chtmder Juggemath. 

Vakeel of Respondent — Annund Mohm, 

Suit for rent and interest, rtiyees 16. • "* 

Plaintiff bcts fortli that Juswunt, the father of the appellant, pur- 
chased a dwelling (baree) at a junnna of one rupee per annum, ap- 
pertaining to kismut Gobindec, from the person who sold him that 
kismut; that Kowula, the widow of Juswunt, succeeded her husband 
in possession and paid in 1243. He now claims rent from her heirs, 
her son, Kishenkoomar Dutt, and his nephew, Ramkoomar, who are 
in possession, from 1244 to 1254, Sicca rupees 11, interest 6-8-3, 
total Sicca rui>ces 17-8-3, or Company’s rupees 18-10-7 minus rent 
paid 2-10-7-1, balance rupees 16. 

Defendant denies his right to rent, and states the dwelling is not 
in kismut Gobindee, but there is a dwelling in tuppah Umbapore, 
near his house, which tuppah is held khas by Government, that 
dwelling ho is anxious to take from Government § 

The moonsiff passed judgment : plaintiff has* filed two chalans, 
and five witnesses have been examined regarding his claim. 
Defendant nominated eight witnesses. Subpoenas were served on 
throe of them: they did not attend. On the 31st October defendant 
was allowed five days to state on oath their attendance, and evidence 
was necessary ; a further extension of five days for the same purpose 
was granted, the 9th November; but defendant defaulted. Defendant 
had not stated where they paid rent, and their possession was prov- 
ed by evidence. It is also proved that Kishen Chunder was the 
gomastah of Musst. Kowula, and that he for her signed the chalan of 
1243 for rupees 1-4, for the rent of one year and some months: there 
is a second chalan for 1244, and these chalans have no appearance 
of fabrication. He therefore decreed frbm 1243 to 1254, 11 years’ 
rent 11 rupees, interest 6-8-3, total rupees 17-8-3, or Company’s 
rupees 18-10-7-^, less realized 2-10-7 J, rupees 16, an^ interest pend- 
ing trial, 15 annas 8 pie, total 16-15-8. 

Appellant’s principal plea is the absence of a kubooleut, but he 
obtained possession by inheritanca 1 therefore do not consider this 
plea,/>r the minor pleas of appellant, calculated to subvert the 
grounds on which the mponsiff has declared pudgment for the res^ 
pondent. But an error in the figures requires amendment. The 
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moonsiff has correctly decreed 11 years’ rent, but has incorrectly 
stated from 1243 instead of 1244 to 1254. With that error amended, 
tlie decision is affirmed, and the appeal dismissed, respondent nut 
having been summoned, parties to pay their own costs in appeal. 

The 8th March 1850. 

No. 15 of 1848. 

Appeal frvm the decuion of Sped Ahhaee AUee, Principal Sadder Ameen 

of Zillak Dacca, 

Kasseekaunt Banoorjoah, (Defendant,) Appellant, 
versu^t 

Birj Cliunder, for self and guardij^i^of Chunderkaunt and Soorj- 
kaunt, minors, sons of Rainkaiint Bancrjca, (Plaintifts,) 
liespondents. 

Vakeel of Appellant — Gholaum Ahhass, 

Vakeel of Respondent — Gour Chunder, 

Tins is a second appeal from tho preceding case No 17. Kassec- 
kauut appeals the 335 rupee s rent, with certain interest, and propor- 
tion of costs decreed against him. 

Appellant’s principal plea is that he paid into the collectorate ru- 
pees 926-14-4, and that the principal suddor ameeii had given him 
credit only for rupees 591-14. 

In apj)eal case No. 17, the amount allowed to credit by the prin- 
cipal sudder ameen was held not admissible : this appeal therefore 
falls to the ground."’ It is accordingly dismissed, with costs. 

The 8th March 1850. 

No. 18 of 1848. 

Appeal from the decismi of Sped Abbass Alice, Principal Sadder Ameen 

of Zillah Dacca, 

Kaleekaunt, and on his demise Mussumaut Lukhco Preeah Deb- 
bea, his widow, mother of Brijkaunt, Burdakaunt, and Riiju- 
nee, minors, (Defendants,) Appellants, 

versus 

Brij Chunder Banerjca, for self and guardian of Chunderkaunt 
and Soorujkaunt, minor sons of Umurkaunt Banerjca, (Plain- 
tiffs,) Respondents. 

Vakeel of Appellant — Gholaum Abbass, 

Vakeel of Respondent — Gour Chunder, 

This is a counter appeal of the preceding case No. 16. Appellants 
are dissatisfied at the decree against them of rupees 1,022-lOf', with 
certain interest and proportionate costs. 
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Their plea is that they paid into the collector’s office Company’s 
rupees 1,468-2-8, and that the principal sudder ameen had given them 
credit only for rupees 472-10-J. 

On the grounds stated in the judgment in appeal case No. 16, this 
appeal is without foundation, the sum adigitted to credit by the prin- 
cipal sudder amoen is rejected, therefore the claim to the larger 
amount in appeal is inadmissible. The appeal is dismissed, with costs- 

The Stii March 1850. 

No. 17 of 1848. 

Appeal from the decision of Sped Ahbass Allee^ Principal Sudder Ameen 

of^Dacca. 

Brijo Chunder Baherjea, for self tind guardian of Chunderkaunt and 
Soorujkaunt, his minor brothers, all sons of Umurkaunt Banerjea, 
(Plaintiff*,) Appellant, 

vesus 

Kasseekaunt Banerjea, (Defendant,) Respondent. 

Vakeel of Appellant — Gour Chunder. 

Vakeel of Respondent — Lukheehaunt. 

Suit to recover rent with interest, rupees 3,273-2. 

Plaintiff stated, Bungo Chunder had three sons, Umurkaunt, 
(father of appellant,) Kasseekaunt, (respondent,) and Kaleekaunt, be- 
tween whom during his life time, in Sawun 1231, he divided his 
property. Appellant’s grandfather had purchased at public sale 
6 annas share of zemindaree Basdebraee, muzafat Ram • Kannoo 
Baboo, chukla Ameerabad, chukla Noorpoor, &c. • Appellant’s father 
under the butwara succeeded to 2 annas thereof, and also to zemiii- 
daree chukla Racepore, muzafat Rauj Kishen Sein and talook Ram 
Kanaee Baboo, &c. Kasseekaunt agreed to pay to Umurkaunt 
rent Sicca rupees 142-5-8|, on account of mouzah Chur Kishen 
Nuggur, &c.&c.,and signed a kubooleut to that effect, 19th Sawun 
1232. Kasseekaunt failed to pay according to his agreement 
Umurkaunt therefore sued him for rent, with interest from 1232 to 
Poos 1241. Umurkaunt obtained a decree from the principal sudder 
ameen. No. 1454, which decree was confirmed on appeal to the 
Sudder ; subsequently Kasseekaunt paid some portion of the rent 
into the collectorate, but rec6vered that amount from Umurkaunt 
by suit in the civil court • * 

The 6 annas share of Basdebraee was exposed to public sale, and 
was purchased the 28th Bysakh 1240, by Ram Kisl^en Raec ; that 
sale was reversed 21st April 1835. An appeal was preferred to the 
Sudder : while the case was pending, suit No. 1454, above noticed, 
w^as decided. Kasseekaunt objected that purchaser had got posses- 
sion, ^whereupon the principal sudder ameen disallowed portion of 
Urourkaunt’s claim from^Bysakh the 28th, 1240, the date of sale, 
to kist Poos 1241, rent 193-10-7-1, and interest 16-9-13, total 
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rupees 210-4-1, and decreed the remainder. On reverse of the sale 
the wasilaut was ascertained, and it appeared that Bam Kishen, the 
the purchaser, liad collected only rupees 81-4-12, consequently ap- 
pellant claimed the balance formerly disallowed, and from Maugh 
1241 to Sawun 1253: deducting rupees 81-4-12, they claim Sicca 
rupees 1,764-10-1, interest 1,304-8-7, total Sicca rupees 3,068-8-17-1, 
or Company’s rupees 3,273-2^ 

Kasseekaunt answered: rupees 210-4-1 having been already dis- 
missed, under Section 16, liegulation III. 1793, cannot be again 
sued; and twelve years having elapsed, the suit cannot be entertain- 
ed under Section 14 : the amount wasilaut recovered by plaintiff’s 
father has not been deducted. 

Plaintiff* claims rupees 151-4-16-3, wdth interest, and again calcu- 
lated interest on interest in opposition to Section 7, Regulation XV. 
1793. 

My rent from Maugh 1241 to Sawun 1253, eleven years seven 
months, rupees 1,744-12, plaintiff and tlieir father having, with the 
object of oppression, refused to take, I paid the amount to the 
credit of chukla Raeeporo, muzafat talook Rauj Kishen Sein, into 
the collector’s office, as follows : 

18th Sawun 1247, •••••• Rupees -x^, ix 

10th Maugh 1248, „ , 455 0 0 

8th Poos 1249, „ 227 8 0 

8th Assin 1252, „ 171 13 H 

21st ditto, „ 23 13 3 

926 14 4 

Add wasilaut decreed by the prin- 
* cipalsudderameen,caseNo. 10000 817 2 10 

Total,... 1,744 1 2 

The principal sudder amoen stated the original rent 
claimed by plaintiffs amounts to Sicca rupees 

1,764-10-1, equal to Company’s rupees 1,881 9 10 

From which he deducts the claim 
ot 1240 and 1241, barred by 
statute of limitation and previous- 
ly disallowed by court. 

Sicca rupees 210!^4-r, minus 


81-4-12, Sicca rupees....... 128 15 9 

Or Company’s rupees 137 9 0 


Paid into the collector’s office ac- 
cording to statement of that office, 591 14 0 
Deduct wasilaut in case No. 10000, 817 2 10 

1,546 9 10 


Bailee. 


335 0 0 
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The said balance the principal sudder ameen decrees with interest, 
12 per cent, from date of institution of suit to date of decree, and 
interest at the same rate from decree to date of realization on the 
whole sum, together with costs proportionate to the amount decreed, 
the 26th May 1848. ^ 

Appellants plead, first, their right to interest for the rent overdue 
according to instalments as provided by the respondent’s kuboolcut 
disallowed by the principal sudder ameen, because respondent offer- 
ed to deposit the rent in court, and eventually paid into the collec- 
torate a long period after it was due, and the offer of deposit in the 
court being a mere subterfuge, as every one knows, the court 
would not receive rent deposit ; ‘and they cite as precedent the case 
of Kassee Preea decided by the Sudder Dewanny# Adawlut, 23rd 
March 1848. * 

Secondly. Their right to rupees 817-2-10, deducted from their 
claim by the principal sudder ameen, because the decree allowing 
that sum wasilaut was reversed. 

Thirdly. Their right to rent for 1240 and 1241, rupees 210-4-1, 
minus collections by purchaser 81-4-12, under precedent, case of 
Kassee Kant, appellant, decreed by the Sudder Dewanny Adawlut, 
24th November 1846. 

Fourthly. Their right to rupees 591-14, deducted by the principal 
sudder ameen, because the respondent was not at liberty to pay to 
the collector rent due to the appellant The balance of rent for five 
years was paid without any account of interest. 

The decree of the principal sudder ameen appears decid^Iy open 
to amendment : • 

First As regards rent for 1240 and 1241 ,when the principal sudder 
passed a decision thereon, 13th May 1836, the rent for those years 
was disallowed 6n the allegation of the respondent that purchaser 
Ram Kishen Race was in possession, but subsequently, when the 
wasilaut was settled, the purchaser was found responsible for rupees 
81-4-12, therefore the balance of the rent of those years was due from 
the respondent Appellant, therefpre, was precluded from obtaining 
redress at that time by circumstances not under his control, and 
therefore agreeably to the provisions of Section 14, Regulation III. 
1793, appellants are not barred their claim for the balance of rent 
of 1240 and 1241. 

Secondly. Appellants have just right to rent according to the 
kubooleut of respondent ; if he pays money elsewhere, it will not 
divest the tenant from responsibility to his landlord: such was the 
relative position of the litigating parties in the matter at issue, al- 
though they are uncle and nephews. 

3rdlj^. The decree awarding wasilaut was reversed : respondent is 
not entitled to the 817-2-10, allowed by the principal sudder ameen 
under that head. 



30 


ZILLAB DACCA. 


Fourthly, and lastly, appellants are entitled to interest Aist khilaf 
under tlie terms of kubooleut and according to usage. 

The reason assigned by the principal sadder ameen for disallow- 
ing interest seems inadequate. 

The appeal of appellant^is therefore decreed, and, in amendment 
of the principal sudder ameen’s decision, the full amount claimed by 
the appellants is decreed. Costs of both courts to be paid by re- 
spondent. 


The 8th Maech 1850. 

. No. 16 of ,1848. 

c 

Appeal from the decision of Sped Ahhass Allee^ 'Principal Sudder Ameen 

of Dacca. 

Brijo Chunder Bancrjea, for self and guardian of Clmnderkaunt and 
Sooriijkaunt, minor sons of Umurkaunt Banerjea, (Plaintiffs,) 
Appellants, 


versus 

Kaleekaunt, on his demise, Musst Lukheepreea Debbea, liis widow, 
mother of Brijokaunt and Burdakaunt and Rujunee, minors, 
(Defendants,) Respondents. 

Vakeel of Appellants — Gour Chunder, 

^Vakeel of Respondents — Lukheekaunt, 

Suit for rent. Sicca rupees 1,363-12-4 == Company’s rupees 
1,494-11-0^, and interest, Sicca rupees 971-1-14^, total Company’s 
rupees 2,490-8-6. 

This is a branch case of appeal No. 17. Kaleekaunt was another 
uncle of the appellants, and he got, as detailed in that case, one-third 
share of his father’s property under butwara of Joar Dadpore, jumma 
rupees 139-8-11^; Kaleekaunt had one-third share jumma rupees 
66-8-4, and kismut Nuopara jumma rupees 67-0-16-1 ; of kisinut 
Khiddarpore a howala Bindrabun, jumma 4 annas, one-third share, 
viz., 1 anna, 6 gundahs^ 3 cowrees, total jumma Sicca rupees 
113-10-7 per annum, was due to plaintiff, who holds defendants’ 
kubooleut for the same, dated 19th Sawun 1232, agreeing to pay by 
ten instalments. 

Umurkaunt|^ father of plaintiff, sued the defehdants for rent from 
1232 to Poos 1240, and obtained a decree, which was confirmed on 
appeal to th^ Sudder. Plaintiff now sues for twelve years’ rent from 
Maugh 1241 to Poos 1253, rent Sicca rupees 1,363-12-4, interest 
Sicca rupees 971-1-14-2, total Sicca rupees 2,334-13-18—2 =.Com- 
pany’s rupees 2,490-8-6. , 
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Kaleekautit answered he had paid into the collector’s office : 


On the 1st Sawun 1247, 

Rs. 

121 

1 

u 

99 

10th Maugh 1248, 

99 

454 

0 

0 

99 

8th Poos 1249, 

99 

227 

8 

8 

99 

8th Poos 1250, 

99 

275 

10 

3 

99 

21st Assin 1253, J 

99 

268 

11 

9 


28th Phalgoon, 

99 

121 

3 

6| 


Total, Company’s rupees,.. 

. . . . 

1,468 

2 

8 


nothing was due therefore to plaintiffs^ and he was not chargeable 
with interest. 

The principal siidder ameen observed the , 

amount of rent claimed was ...? Co.’s Rs. 1,494 11 Oi 

According to a statement from the collec- 
tor’s office he deducted as credited in 

the collectorate, „ 472 10 1| 

Balance, ••• „ 1,022 0 10| 

He disallowed interest, on the grounds stated in the former case 
No. 17, and decreed rupees 1,022-0-10^, with interest at 12 per cent, 
from date of interest at the same rate on the total frpm date of de- 
cree to date of realization, Muth proportionate costs. 

Appellant pleads for the full amount of his rent with interest on 
the same grounds as in No. 17 case, and for the reasons therein 
assigned the decision of the principal sudder ameen is ppen to 
amendment. The grounds for disallowing interest»are not valid, and 
the respondent must be held responsible for rents under the provi- 
sions of his kubooleut, payment into the collectorship f»f Govern- 
ment revenue, will not dissolve him from his obligation of paying 
rent and interest due thereon. 

The principal sudder ameen’s decision is therefore amended, 
the appeal is decreed, and the full amount claimed by appellant is 
decreed, and costs of both courts to be paid by respondents. 
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The 13th March 1850. 

No. 22 of 1848. 

Appeal from the decision of Sped Abhass Alice, Principal Sudder Ameen of 

Zillah Dacca, 

BindabuniVIoojcnoodar, (Plaintiff,) Appellant, 
versus 

1, Kishen Chunder Doss, and 2, Junmumjee, (Defendants,) 
Respondents. 

Vakeel of Appellant — Rammunee Bkose, 

Vakeel of Respondent No, 1 — Hurree Kishore Race, 

Ditto of ditto No, 2 — Gour Chundur Doss. 

Suit to recover damages for lil^el^ rupees 1,600, dismissed by the 
principal sudder ameen. In appeal, there are no grounds adduced for 
altering tlie decision. Had the allegation been proved, it would 
have amounted only to a term of reproach not actionable. The 
appeal is dismissed, with costs. 

The 14x11 March 1850. 

No. 23 of 1849. 

Appeal from the decision of Imdad Alice, Moonsijf of Poragacha. 

Sheeb Chunder, Chunder Ilurree,' and Gour Chunder Dutt, 
(Defendants,) Appellants, 
versus 

Ram Govind Doss, (Plaintiff,) Respondent 
* Vajceel of Appellant — Ameerooddeen. 

Vakeel of Respondent — Juggurnath, 

Suit for rent, with interest, rupees 68. 

Plaintiff states: In talooqa Radha Madhub Doss, collectorate 
jumma rupees 108-12-10, held khas by Government, is an ahwala 
Raranath Sein, qismut Natesur, comprising 7 kanees 10 cowrees of 
land, for which plaintiff and Ramguttee engaged to pay tlie collec- 
tor rupees 12-1 5-7 J, the 16th September 1840. 

From 1244 to 1248 B. S. they paid balances to the collector. 
In 1849, Tirlochun farmed the talooqa from the collector, conse- 
quently they paid the farmer to 1253. A portion of the 7 kanees 
10 cowrees of land was in possession of the defendants (now appel- 
lants) on a jumma of Sicca rupees 5-4, but tliey paid nothing: the^ 
petitioned to be allowed to pay revenue direct to the collector, this 
was not admitted : they then sued the plaintiff and collector for set- 
tlement on a fixed jumma, and obtained a decree 28th March 1847. 
The case was appealed : that part of the decree which admitted the 
fixed jumma was amended, the right admitted for separate settle- 
ment was affirmed, Accordingly in 1255 defendants were admitted to 
separate settlement, and their tenures no longer formed a portion of 
the plaintitt’s pottah elaqu- But rent was due from the defend- 
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ants from 1244 to 1253, a point indeed admitted in the decree they 
obtained in the nioonsi^s court Under a butwara or settlement 
made between plaintiff and Ramguttee of the jumma. Sicca rupees 
5-4, or Company’s rupees 5-9-7, plaintiff’s share is rupees 4-4. Plain- 
tiff* therefore sues for 10 years’ rent from 1244 to 1253 at 4-4, 
rupees 42-8j and interest 26-6, total, 68-14. 

Defendants answered that, on their separate settlement, plaintiff 
got a deduction from his jumma, 1 2-15-7 J, of only rupees 3-3-6, 
whicli would be the amount of rent claimable by plaintiff, whose lease 
was dated 1247 : thus the amount due for 7 years, from 1247 to 
1253,would be rupees 22-8-6. No balances had been paid, as alleged 
by plaintiff, for the years 1244, 1245, 1246. But plaintiff* and Ram- 
guttee had collected from the reft rupees 31-7-9:J^, sd that there W’as 
due from plaintiff to defendants rupees 8-15-3^. 

The moonsiff passed judgment to the effect that defendants opposed 
two objections, one, they never received any orders from the 
authorities to pay rent to plaintiff*, the other that plaintiff had 
collected rent from the cultivators, but neither of these availed 
them. From the constituted authorities no order was requisite. 
Defendants’ land was included in the plaintiff’s pottah, and, from copies 
of tho chalans and dakhilas under the seal and signature of the col- 
lectoi’, it is proved plaintiff paid his jumma from 1244, and defendants 
do not aver that they paid rent and revenue to the collector or other 
person. In the suit of separation it was clearly established that 
plaintiff’ had paid into the collectorate the full amount, and it was 
stated plaintiff* might recover from defendants, it is proveti in that 
case defendants had possession, on that ground dfefendants obtained 
their decree for separate engagements. How then could plaintiff have 
collected from the rents? One witness of the defendants had present- 
ed some dakhilas to prove the fact, but these dakhilas bare not 
the name nor signature of the plaintiff. The defendants pleaded 
possession in their former suit, and now contrariwise plead they 
were not in possession. Defendants object to the butwara between 
plaintiff and Ramguttee, but that document has been filed and 
proved, and Ramguttee offers no objection to it. The rate proper to 
decree against defendants however is rupees 3-3-6, the amount de- 
ducted by the collector from the plaintiff’s jumma: at that rate, ac- 
cording to the butwara, the plaintifTs sliare will be 2-7-1, which in 
10 years will amount to rupees 24-6-l0,*and interest thereon 15-1, 
total rupees 39-7-10, whicli sum is decreed, with costs, 12-15-2-8, 
grand total rupees 52-7-8, and interest from date of jjiecree to date 
of realization against three of the defendants (present appellants,) 
Ramguttee being exonerated. 

The rights of the case seem to have been fully investigated and 
equitably adjudged. The pleas in appeal afford no grounds for 
interfering with the mooqsiflrs decision, which is hereby affirmed. 
The appeal is dismissed, with costs. 
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The 23rd March 1850. 

No. 36 of 1850. 

Jppeal from the decision of XJbhoy Koomar, Moonsiff of Dacca. 
Syed Mul^un^ (Plaintiff,) Appellant, 
versus 

Syed Allee Mirza, (Defendant,) Respondent. 

Vakeel of Appellant — Mahomed Wasil. 

Suit to recover the price ofuttur, &c. See., rupees 294-4-1 per 
kfaata buhee, including interest. 

Dismissed by the moonsiff, 26th December 1849. 

Appellant appealed, 17th Janu%r^ 1850, and n^lected to proceed 
in his appeal for six weeks, dismissed under Act XXIX. 1841. 
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Present : F. W. RUSSELL, Esq., Judge, 

The 14th March 1850. 

Case Not 3 of 1849. ’ 

% 

Appeal from the flecision of Alexander' Reid, Esq,, Collector of Zillah 
Hooghhj, dated the \2th day of June 1849. 

Rainjce Roy and Nobby e Roy, (Defendants,) Appellants, 

versus 

Lokhecmonee Debea, talookdar, (Plaintiff,) and Ramclinrn Roy, 
izaradar, (Defendant,) Respondents. 

Claim for the possession of nineteen beegahs and twelve cottahs 
of maul rent-paying land, which the defendants allege to be la- 
khiraj or rent-free land, calculated at Company’s rupees eight hun- 
dred and forty-six, annas ten, gundahs sixteen, (Company’s ru- 
pees 846-10-16.) 9 

From the papers in this case it appears that th^T appellants, being 
dissatisfied with the decision of the collector, preferred this appeal, 
on tlie 6th day of September 1849 : on the 12th day of the same 
month, September,* the appellants were ordered to furnish security 
for the eventual costs of appeal: on the 19tli day of October 1849, 
agreeably to the petition filed by the appellants, a period of two 
weeks was allowed to enable the appellants to file iheir grounds in 
detail and their reasons for preferring their appeal : on the 2nd 
day of November 1849, the appellants did so. On the 5th of January 
1850 they filed a petition witli the usual security bond. 

The appellants, having failed to furnish the securitv ordered on 
the 12th day of September 1849, filed their oojoohautli, or grounds 
for appeal, within the period allowed to "them on the 1 9tn day of 
October for so doing, and from which time, that is to say, from 
the 2nd day of November 1849, a longer period of time than six 
weeks have elapsed without the appellants either tendering the 
security or making the usual deposit ; moreover, the appellants do 
not make any mention in the petition filed by them on the 5th 
day of January 1850, of the reason for the delay which had^ccurred. 
IJence i dismiss this appeal, with costs, on default, under the provi- 
sions of Act XXIX. of 184?1. 
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The 14th March 1850. 

Case No. 193 of 1848. 

Appeal from the decision of Mohummud Alum, Moonsiff of Oolooherea, 
dated the 2Ath day of April 1848 . 

Oolaus alias Sheroollali Mullick, and Sheikh Beychoo Noorbaft^ 
izaradars, (Defendants,) Appellants, 
versus 

Sheikh Subukootoolla, (Plaintiff,) Respondent. 

Suit, for damages sustained from the loss of paddy and straw, 
calculated at Company’s rupees one hundred and forty-eight, (Com- 
pany’s rupees 148.) i 

The plaint sets forth that the plaintiff having cut the crop of his 
" boro” paddy, which he had sown in his “ nuzoorath” and la- 
khiraj’^’ lands, piled them in three separate stacks, consisting of eight- 
een and a half kawons, with its straw ; that the defendants on the 
1 3 th day of By sack 1254 B. S., assembled themselves together 
with others, and, alleging that one Joomun was the ryot, forcibly 
, liad taken and carried away the whole of the aforesaid paddy and 
straw, they, the defendants, being assisted by a thannah muzkooree 
peadah, under the provisions of Regulation XX. of 1817, hi conse- 
quence of which the plaintifl' instituted this suit. 

The defendants, the izaradars, in their answer, deny the claim of 
the plaintiff, and state that one Joomun of Joy pore holds sixteen 
beegahs^of land within their izara mohaul, in farm under a lease 
for two years, that is to say, for the years 1253 and 1254 B. S,, at 
an annual rent of rupees twenty-nine, annas thirteen ; that the 
ryot Joomun having failed to pay the arrears of rent for the year 
1253 B. S., they, the defendants, caused the attachment of one 
kawon and eleven puns of paddy and straw, property belonging to 
the aforesaid Joomun, under the provisions of Regulation V. of 
1812, with the aid and assistance of a muzkooree peadah, 
agreeable to Regulation XX. of 1817, and the property so seized 
w^as subsequently sold through a forrosh ameen,” &c. &c. 

The defendant Joomun, in his answer, corroborates the state- 
ments of the preceding defendants. 

The defendants, Oohius Mullick Kobraje and Chowdry Mullick 
Kobraje, distinctly deny tl« plaintiff s demand. 

The moonsiff' considered tlie points to bo investigated and ascer- 
tained were to discover by whom the paddy and straw had been 
cultivated and stacked, also what was the intrinsic value of the said 
property: the inoonsiif then, finding the den^d of the plaintiff to 
be just from the evidence adduced by him, the said plaintiff, and 
that the subjections of the defendants were groundless, they, the 
defendants^ not having produced any witnesses to prove the truth of 
their statement, decreed the case to the extent of rupees one hundred 
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and twenty-seven, which was the amount proved to be the value of 
the paddy, &c. in dispute. 

The appellants, bein^ dissatisfied with the decision of the moonsifF, 
filed their petition of appeal on the 29th day of May 1848, 
stating that they would afterwards file their oojoohauth” 
(grounds for appeal,) but in consequence of their having failed to do 
so for a period exceeding six weeks, the case was dismissed on de- 
fault, under the provisions of Act XXIX. of 1841, on the 19th 
day of July 1848. 

On the 10th day of August 1848, the appellants filed a petition, 
under Act XVI. of 1846, stating that, owing to illness tliey 
had been unable to file their oofjoohauth’* within the limited period, 
and solicited that evidence of the truth of their statement might be 
heard, which was accordingly grsfnted, and the aforesaid reason hav- 
ing been subsequently established by the appellants, the appeal was, 
on the 8th day of December' 1849, ordered to he admitted to 
its former number on the file : on the 8th day of January 1850, 
the appellants filed their oojoohauth.” 

It is urged in appeal that the paddy and the straw in dispute were 
not, in the first place, tlie production of the cultivation of the respon- 
deJit, but that Sheikh Joomun, the ryot of their izara rnoimul, had 
sown the paddy in the sixteen beegahs of land, which he, Joomun, 
had taken in farm from them, the defendants, who had subsequently 
attached a portion of the paddy by carrying into force the provisions 
of Regulation V. of 1812, with the aid of a thannah muzkooree 
peadah, agreeably to Regulation XX of 1817; that the paddy and 
straw were afterwards sold through a furrosh arneen, and purchased 
by one Kartick Dharrah. The plaintiff declares, in his plaint, that, 
under the provisions of Regulation XX. of 1817, the paddy and 
straw had been* taken away by the aid of a thannah muz- 
kooree peadah; hence it appears that Regulation V. of 1812, 
was put in force against the plaintiff ; therefore, until the plaintiff 
institutes a suit for the reversal of the sale against the purchaser, 
Kartick Dharrah, this action cannot be admitted in a court of justice ; 
that although the witnesses named by the appellants had absconded 
from the advice and connivance of the respondent, after acknow- 
ledging the receipt of the subpoenas which were served on them, 
still the moonsiff ought to have proceeded against the witnesses 
in accordance to* the provisions of Section 6, Regulation IV. 
of 1793, &c. 

The appellants state the plaint is inadmissible, because the pur- 
chaser of the sale effected under Regulation V. of 1812, had not 
been made a defendant by the respondent ; nor is it sought that the 
sale be reversed. On the perusal of the original plaint it appears 
that the respondent distinctly states that, in consequence of the ap- 
pellafits not having petitioned the arneen, under Regulation V. of 
1812, nor causing th6 sale of the property, he, the respon- 
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(lent, could not make the purchaser a defendant in the case ; that the 
appellants had forcibly cut and carried away the paddy and straw. 
Under these circumstances I do not consider the plaint to be incor- 
rectly drawn. Also the objections of the appellants, that although the 
witnesses named by them had absconded after acknowledging the 
receipt of the subpoenas which were served on them, still the moon- 
siff ouglit to have proceeded against those witnesses, agreeably to 
Section 6, Regulation IV. of 1793, I consider to be ground- 
less, because by Construction No. 159, given on the above Regula- 
tion, the appellants should have urged (on oath) the necessity of 
causing the attendance of these witnesses, which they did not do. 
Plence, under all the circumstances of the case and the reasons re- 
corded by the moonsiff, I consider ,the moonsiff’s decision to be 
just and sound. I therefore dismisJs the appeal, with costs. 

The 14th Mabch 1850. 

Case No. 262 of 1848. 

Appeal from the decision of Mr, Alexander Davidson^ late ex-officio 
Moonsiffi of Serau^poret dated the ^l2ndof June 1848 . 

Mudun Bang Baugdee, (Plaintiff,) Appellant, 
versus , 

Shagiir Bang Baugdee and Bissonauth Mullick Baugdee, 
(Defendants,) Respondents. 

Claim, for the arrears of rent including interest, laid at Com- 
pany’s rupees sevQjn, annas five, gundahs ten, (Company’s rupees 
7-5-10.) ' 

It appears from the papers that the defendants in tills case had 
taken in farm in the year 1253 B. S., three bfeegahs of juinma 
land situated within the village Peearapore, from the plaintiff', under 
a lease of three years, on an annual rent of rupees six, annas six, 
gundahs seven, cowrees two, (Company’s rupees 6-6-7 -2,) that the 
defendants having paid only rupees five, annas ten, on account of 
rent for the year 1253 B. S., and nothing for the year 1254 B, S., 
the •plaintiff’ filed this suit. 

The defendants, in their answer, deny liaving taken the land from 
the plaintiff* under a lease for three years, and they declare the lease 
was for one jrear only, thal^ is to sav, for the year 1253 B. S., at 
the rate of six rupees per annum, ancl which sum they had paid to 
the plaintiff, and that they had relinquished the land the same year 
in the month df Chytro, &c. 

The plsdntiflF having failed to prove his demand, the ex-officio 
moonsiff dismissed the case. 

It is ur^, in appeal, that, notwithstanding the witnesses adduced 
hy the plaihtifif have established the claim of the plaintiff, the fhoon- 
siff dismissed the case by stating it to bfe otherwise, and without 
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making any enquiry as to the persons by whom the land in question 
had been cultivated during the year 1254 B. S. 

The depositions given by the witnesses for the appellant, in the 
original suit, do not in the least degree prove his claim to be sound 
and just: therefore, considering the objections to the decision of the 
moonsiff to be groundless, and the dfecisfon of the moonsiff to be 
just and proper, I dismiss this appeal, with costs. 

The 14th March 1850. 

Case No. 263 of 1848. 

Appeal from the decision of Mohuwmud Alum, Moonsiff of Oolooherea, 
dated the l^rd day of June 1848. 

Goureechurn MooEerjee, talookdifr, for himself as well as guardian 
of Poornochunder Mookerjee and Oothoolchunder Mookerjee, 
minor sons of the late Doorgachurn Mookerjee, deceased, (Defen- 
dant,) Appellant, 

versus 

Anundo Pundit, (Plaintiff,) Respondent. 

Cl\im, for the reversal of a decision passed under Regula- 
tion VII. of 1799, and for a refund of the deposit ‘money, calculated 
at rupees twenty, annas eight, gundahs eight, (Company’s rupees 
20 - 8 - 8 .) 

It appears from the papers in this case that the plaintiff had taken 
in farm sixteen beegahs of the purchased ^Makhiraj” (rent-free) 
bremotter land of Kazim Ali, witlun the village of Rajapore^undera 
lease of seven years, ^t the annual rent of rupftes thirty-two, (ru- 
pees 32); that the plaintiff holds no " maul” rent-paying land in vil- 
lage chuck Beiigalpore alias or otherwise called Noya chuck, belong- 
ing to the defendant ; nevertheless he, the defendant, falsely alleging 
that the plaintiff had taken in farm ten beegahs and a half of land 
in the aforesaid village, chuck Bcngalpore alias or otherwise called 
Noya chuck, in the year 1253 B. S., under a lease of three years, 
at an annual rent of rupees twenty-three, annas ten, and that of 
the rent due for the year 1253 B. S., the plaintiff* having paid two 
rupees only out of rupees fifteen, annas twelve, the defendant 
talookdar therefore had fraudulently instituted a suit, under the 
provisions of Regulation VII. of 1709, No. 544, including the ten 
annas, thirteen gundahs, one cowree, one kraunt share of the two 
minor sons of the late Doorgachurn Mookerjee, deceased, for rupees 
fourteen, annas five, gundahs eight, with interest exclusive of rupees 
seven, annas fourteen, as the amount due to the joint talookdar, 
Obhoychurn Mookerjee, who has a five annas, six gundahs, two 
cowrees, and two kraunts share in the aforesaid village ; that the 
case qnder Relation VII. of 1799, having been first dismissed by 
the deputy collector, an^ subsequently, on the 16th August 1847, 
decreed by the collector, the plaintiff deposited the sum of rupees 
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nineteen, annas tliirteeii, gunclahs ten, including costs in the office 
of the collector, and he then instituted this suit. 

The defendant, in his answer, states that the plaintiff formerly 
held ten beegahs and a half of land in the village called Noya chuck, 
at an annual rent of rupees ten, annas ten ; that subsequently in the 
year 1252 B. S., the lease having expired and the land becoming 
fertile, the plaintiff voluntarily enhanced the rent to rupees twenty- 
three, annas ten, and renewed the lease for three years, that is to 
say, from the year 1252 B. S. ; that of the rent for 1252 B. S., the 
plaintiff having paid only rupees two, out of the sum of rupees 
fifteen, annas twelve, and failing to pay the balance, he, the de- 
fendant, filed a suit under Regulation VII. of 1799, including 
the amount due for tlie shares of *the two mirror sons of the late 
Doorgachurn Mookerjee, deceased, and exclusive of the share of the 
joint talookdar, Obhoychurn Mookerjee, and realized the arrears. 

The moonsiff states that the evidence of the witnesses for the 
plaintiff' proves his claim, and that the defendant has failed to make 
good his objections : besides, had the plaintiff taken in farm the de- 
fendant’s land, as alleged by him, the other shareholder, who was 
made a defendant in the original suit, would certainly have also 
filed his answer in the case, which he, the joint shareholder, did not 
do: therefore for these reasons the moonsiff decreed the case. 

It is urged, in appeal, that the land alluded to by him, the appel- 
lant, is to this day in the possession of the respondent, and that the 
moonsiff, without having caused a local enquiry to be instituted, de- 
cided the case ; that the documents of the appellant were omitted to 
be filed m the caso^ owing to the neglect of his servants, and that 
the documents are now in his hands ; and he Solicits that the case be 
decided after the perusal of those documents and the institution of a 
local enquiry. 

The appellant declares that the respondent is in possession of 
the alleged land up to this day, but he has not filed any document 
nor produced any proof, in corroboration of that fact, in "the court of 
the first instance. Under these circumstances, and taking into consi- 
deration the reasons recorded by the moonsiff', I consider the deci- 
sion of the moonsiff, passed on the 23rd day of June 1848, just and 
correct : therefore I dismiss this appeal, with costs. 



ZILLAU UOOGHLY. 7 

The 14th March 1850. 

Case No. 264 of 1848. 

Appeal from the decision of Baboo Boorgapersavd Ghose^ Moonsiff of 
Nyaseraiy passed on the %ith day of June 18*48. 

Kaleepersaud Sornokarand Tliakoordossi Sornokar, (Defendants,) 

Appellants, 

versus 

Ruttonmonee Debea, widow of the late Kaleepersaud Cliatterjee, 
deceased, (Plaintiff,) Respondent. 

Suit for the possession of a half share of " lakliiraj” land, 
garden, and tank, and trees, estimated at Company’s rupees one 
hundred and forty-nine, annafe fiight, (Company’s* rupees 149-8,) 
including damages. 

It appears from the papers in this case that one Bulram 
Cliatterjee, the fatlicr of the deceased husband of the plaintiff*, Rutton- 
monee Debea, had three sons, the name of the eldest was Govin- 
cliunder Cliatterjee, the second was named Narayn Chatterjee, and 
the youngest Kaleepersaud Chatterjee, who was the husband of the 
plaintiff'; the^e tliree sons lived together being an undivided Hindoo 
family: the second son died without issue, and the eldest son, 
Goviridchunder Chatterjee, and the youngest son, Kaleepersaud, con- 
tinued to reside together, and W'cre in possession of the whole of the 
property left by their father : subsequently, the eldest son died, leaving 
one son, by name Siimblioochunder Chatterjee, who continued to 
reside with Kaleepersaud Chatterjee, the husband of the ^daintift', 
both being in possessipn of the property aforesaid : that Sumbhoo- 
chunder died, leaving a son, by name Ramrutton Chatterjee ; Kalee- 
persaud Chatterjee then died, and his widow, the plaintiff, by name 
Ruttonmonee Debea, and Ramrutton Chatterjee, both lield the 
property respectively In their possession; Ramrutton Chatterjee 
then died, leaving a widow, Onnopoorna Debea, childless : these two 
widows continued in the possession of the property aforesaid up to 
the year 1248 B. S. Onnopooma Debea died, and the plaintiff held 
the sole and whole of the property aforesaid : the defendants, Bulram 
Chowdry and others, having leagued together, then dispossessed the 
plaintiff of four beegahs of birmutter land in the mouzah Sadhoo 
Bengallee, ten cottahs of homestead land, and two beegahs and ten 
cottahs of garden land and tank in the village Roghooriathpore, thus 
making a total of seven beegahs of " lakhiraj,” rent-free laiid, in con- 
sequence of which the plaintiff* filed a suit against them, under No. 
277, claiming possession of the same, with damages/ calculated at 
Company’s rupees 2,065, which case was struck off the file on de- 
fault : that with the exception of the defendants, Kaleepersaud 
Sornokar and Thakoordoss Sornokar, the others having admitted, in 
tlieir answer, in case*No.^277 of being in possession of the property 
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belonging to Oiniopoorna Debea, they are consequently not made 
defendants in this case ; but as the aforesaid defendants, that is to 
say, Kaleei)ersaud Sornokar and Thakoordoss Sornokar, had forcibly, 
on the 2nd day of By sack 1249 B. S., dispossessed the plaintiff of the 
two beegahs and ten cottahs of garden land and tank in tlie village 
lioghoonathpore, (alleging themselves to be the proprietors by pur- 
chase of the said land and tank,) the plaintiff has therefore sued for 
possession of a half share of the land in question as the property or 
share of her late husband, Kalcepersaud Cliatterjee, deceased, includ- 
ing damages as laid above. 

The defendants, in their answer, contend that the plaintiff' had, on 
the 3rd day of Bhadoon 1239 B. S., sold her half share of the tank 
in dispute, measuring one beegah and five cottajis, for her mainte- 
nance, to the other ^areholder, Ramrutton Chatterjee, for the sum 
of rupees 61, who, that is to say, Ramrutton Chatterjee, sold the 
same on the 21st day of Maugh 1239 B. S. to the father of the 
defendants at the same price, from which time, that is to say, from 
the 21st day of Maugh, the defendants have been in possession 
of the tank in question ; that on the 14th day of Chytro 1254 B. S. 
a dacoity occurred in tlieir house, and the bill of sale was lost ; 
the plaintiff has filed this suit contrary to the one which she had 
previously instituted ; that the zumeendars, Mudoosoodun Nundee 
and others, had attached the tank in dispute, believing it to have 
been "maul,” but having subsequently discovered on enquiry that 
it was " lakliiraj,” rent-free, released it from attachment and gave 
the defendants a "char,” dated the 25th day of Assar 1248 B. S. to 
that effect, which said (" char”) document is now in their hands. 

The moonsiff states, in his decision, that the defendants declare to 
their having lost the bill of sale during a dacoity which occurred at 
their house, but they are unable to prove by witnesses that the 
plaintiff had sold her share in the tank in dispute to Ramrutton Chat- 
terjee, who again resold the property to the father of the defendants ; 
moreover, the bill of sale was not registered, it is also surprising 
that the bill of sale should have been lost and not the char, 
hence under these circumstances, and with reference to the evidence 
of the witnesses for the plaintiff, and from the local investigation 
which the moonsiff’ made personally, he, the moonsiff, considering the 
claim of the plaintiff* for the possession of the half share of the pro- 
perty in dispute to be proved, and the claim for damages not to 
be proved, decreed the case. 

It is urged, jn the appeal, that the respondents had first instituted 
a suit under No. 277, for possession of seven beegahs of land (out of 
the whole property,) including damages, calculating at Company’s 
rupees 265, and on that suit being struck off the file, the plaintiff 
has again instituted this suit contrary to the former one, leaving out 
the share of Onnopooma Debea, ana claiming possession of her own 
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half share, which ought to be three beegahs and ten cottahs, and not 
one boegah and five cottahs, consequently the demand of the plain- 
tiff being divided, the plaint is inadmissible in a court of justice: 
and that the fact of their (the defendants’) having purchased the 
property in dispute, and their being in tlig possession of it has been 
proved by their witnesses; that more’ than twelve years have elaps- 
ed since they had piircJiased the property, during the whole of which 
period the plaintiff* had not instituted any proceeding, but merely 
under a plea of liaving been dispossessed in 1249 B. S., she, the plain- 
tiff*, has filed tins suit; and that the moonsiff^ without taking all the 
circumstances into his consideration, decreed the case. 

After a careful and most attentive perusal of the plaint of the 
plaintiff in No. 277^ and the ontf fi^od in this case, it does not appear 
that the claim of the plaintiff* has been undervalued ; and after the 
])erusal of the papers in the original nuthee of this case, and the 
decisioji passed by the moonsift*, I am unable to find any sound 
reason on which to disturb the decision passed by the moonsift* of 
Nyaserai, on the 24th day of June 1848. I therefore dismiss this 
appeal, with costs. 


The 14tii March 1850. • 

Case No. 257 of 1848. 

Appeal from the decision of Benonath Bose, late Moonsiff of Dwar- 
hatta, dated the 22nd dap of June 1848. 

Shisteedhur Roy, (Defendant,) Appellant, ^ 

^ versus • 

Bungseedhur Pundit, (Plaintiff,) Respondent. 

Suit for the 'recovery of rupees sixteen, annas ten, gundahs 
nine, (Company’s rupees 16-10-9,) advanced on loan, on a bond, in- 
cluding interest. 

It appears from the papers in this case that , the defendant bor- 
rowed from the plaintiff* the sum of rupees nim^, on a bond, dated 
the 15th day of Bysack 1250 B. S., and on the failure of the 
defendant to make a repayment the plaintiff’ brought an action 
against him. 

The defendant, in his answer, denies the debt, and declares that 
the plaintiff’ has sued him from enmity , *011 the strength of a fabri- 
cated document. 

The moonsiff’ states that, owin^to the defendant failing to establish 
the . fact of enmity, and the claim of the plaintiff’ having; been proved 
by the evidence of two witnesses (both of whom are able to read 
and write,) and the authenticity of the bond filed by the plaintiff* ; 
he, the moonsiff, decreed the case. 

It fe urged, in appeal, that one of the aforesaid witnesses is a 

professional” witness, atid the other witness is the servant of the 
plaintiff, and that they, the witnesses, are not residents of the place 

28 
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where the bond is stated to have been executed ; that notwithstand- 
ing these facts, the moonsiff has unjustly decided the case against 
tlie appellant. 

From the bond filed by the respondent in the original suit, and 
the evidence of the two witnesses to the execution of the deed, both 
of whom could read and write, the claim of the respondent having 
been clearly proved, I do not perceive any sound reason on which 
to disturb the decision passed by the moonsilfi on the 22nd day of 
June 1848, and therefore dismiss this appeal, with costs. 

The 14Tn March 1850. 

Case No. 258 of 1848. 

Appeal from \he decision of Puwlii Sreeram TUrkolunkar, Head 
Moonsiff of Hooghly, on the 20 th day of June 1848 . 

Bissumbhur Koowur, lluglioonath Koowur, and Kystochuuder 
Koowur, (Defendants,) Respondents, 
fiersus 

Doorgachurn Dutt, (Plaintiff,) Respondent. 

Claim, for the balance due for rent, laid at rupees fifty-two, annas 
nine, gundahs five. 

It appears from the papers in this case tliat, iji the village Amer- 
pore, situated within the putnee talook belonging to the plaintiff, 
there was a jumma” of rupees eighty-five, annas fifteen, gundalis 
fifteen, in the name of the late Ramtonoo Koowur, realized through 
the defendants, who having fallen into arrears, that is to say, to the 
amount of rupees six, annas six, gundahs fifteen, being the balance 
for the year 1252 B. S., and the balance for the year 1253, includ- 
ing interest, amounting to rupees forty-two, annas eight, gundahs 
seven, the plaintiff put into force the provisions of Regulation V. 
of 1812, for the arrears of 1253 B. S. only, against the defendants, 
who, according to the said Regulation, complained to the collector 
and obtained a decree, in consequence of which the plaintiff* has 
instituted this suit for the recovery of the arrears due by the 
dcYendants for both of the years, that is to say, for the year 1252 
and the year 1253 B. S., with interest, including costs of decree in 
the collector’s court, estimated at rupees one hundred and two, annas 
nine, gundahs nineteen, (Cp.’s rupees 102-9-19.) 

The defendants, in their answer, contend that the former jumma 
in the aforesaid village was held under two separate ‘^pottahs,” 
leases, for rupees seventy-eight, annas ten, and one gundah in all, 
tliat in 1 2^3 B. S., a deduction of rupees two, annas eight, being 
made from the amount, on account of “ chakran” land given in 
remuneration for past services, the sum of rupees seventy-six, annas 
two, gundah one, was the fixed jumma ; that they had paid thawdiole 
of the rent for the year 1252 B. S., as well as rupees fifty-five for 
the year 1253 B. S., and they obtained receipts only for the sum 
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of forty-five rupees; that the plaintiff with a view to enhance the 
jumma has instituted this suit^ &c. 

The head moonsiff decreed, on the following grounds, the case to 
the extent of rupees fifty-two, annas nine, gundahs five, being a 
portion of the amount claimed by the plaintiff, that is to say, although 
it is written in the “ lawazimali papers^” viftage accounts, filed by the 
plaintiff, that the defendants hold a jumrna of rupees eighty-five, 
annas fifteen, gundahs fifteen, still from a decision under date the 9th 
ninth day of September 1829, filed by the defendants, it appears 
tliat their ancestor, Ramtonoo Koowur, held a jumma of Sicca rupees 
seventy-eight, annas fifteen, gundas fifteen, or Company’s rupees 
eighty-three, annas thirteen, gundahs ten, and tlie defendants state 
that out of that jumma tlio talookdar allowed them a deduction 
of rupees two, annas eight, on account of chakran, or land given to 
defray the expence of collecting the revenue ; but the defendants have 
not filed any document to establish that fact; neither did they 
])roduce any witness to prove the truth of their objection, in which 
they declare they had not received a receipt for ten rupees out of 
the whole amount wliich, they say, they had paid on account of the 
I'cnt due for the year 1253 B. S. Hence, according to the jumma 
stated in the abovementioned decision, the plaintiff* is entitled to the 
sum of rupees fifty-two, annas nine, gundahs five, that is to say, 

JR$. As, Q9, 

Balance of rent for the year 1252 B. S., 3 13 10 

Balance of rent for tlie year 1252 B. S., 38 13 13 

Costs incurred under Regulation V. 1812, 3«8 0 

On account of inteisest, 6 6 5 

. Total, 52 9 5 

It is urged, in the appeal, that, owing to the delay which had 
occasioned in obtaining a copy of the papers, which would prove the 
fact that the village pykes were in the possession of the said 
jumma of rupees two, annas eight, for chakran lands, they, the appel- 
lants, were unable to file the same in the lower court ; there was also 
a delay of three or four days in depositing the tullubana” for serv- 
ing the subpoenas on their several witnesses; and that, on the identi- 
cal day on which the nazir filed his report, the moonsifT decided the 
case, and therefore the appellants solicit that proof, by oral and docu- 
mentary evidence, may be taken from them on the abovementioned 
two points, and that a local enquiry be instituted previous to the de- 
cision of the case. * 

In order to set at rest the objections offered by the appellants, it 
is necessary to remand the case for re-trial, and therefore I decree 
the appeal, and reverse the decision passed by the moonsifT, on the 
20th day of June 1848, and order that this case be sent back to the 
moonsiff^ with instructioifs to restore it to its original number on his 
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file, and to re-hear the case, and having heard and attended to all 
the objections offered by the appellants as noticed above, then to 
decide the case as may seem to him just and proper. 

Costs are to be paid for the present by each party repectively, 
and ultimately by the losing party. 

. The value of the stamp upon the petition of appeal is to be 
refunded to the appellants. 

The 14th Makch 1850, 

Case No. 259 of 1848. 

Appeal from the decision of Baboo Jughundoo Banerjee, Moonsiff of 
Byedhaitee, dated the 21th day of June 1848 . 

Sobhanee Mullick, (Defendant,) Appellant, 
versus 

Muthoormoliun Sein, Hullodhur Sein, and Gocoolchunder Sein, 
(Plaintiffs,) Respondents. 

Suit for the reversal of a decision passed under Regulation VIL 
of 1799, and for the recovery of arrears of rent, laid at rupees 
thirty-six, annas thirteen, gundahs fifteen, (Company’s rupees 
36-13-15.) 

It appears from the papers in tliis case that the plaintiffs declare 
themselves to be the talookdars of a two and a half annas share of 
the village Joggodishpore, within which village the defendant holds 
eleven beegahs, sixteen cottahs, and nine chittacks of “ maul,” rent^ 
paying land, on art annual rent of rupees twenty-eight, annas four, 
gundahs five; that, in consequence of the defendant not having paid 
the rent for the year 1252 B, S., the plaintiffs instituted a suit, 
No. 1495, against him, under Regulation VII. of 1799, which 
was, on the 16th day of November 1846, dismissed by the deputy 
collector, and therefore the plaintiffs have instituted this suit. 

The defendant, in his answer, contends that he holds in farm 
twelve beegahs, nineteen cottahs, and seven chittacks of land in the 
aforesaid village, and within the two and a half annas share under 
seven separate pottahs,” leases, at an annual rent of rupees tliirty- 
one, anna one, gundahs ton ; that the plaintiffs, with a view of re- 
ducing the quantity of land held in possession by him and of lower- 
ing its rent, have institutecl this suit; that, out of the rent due for 
the year 1252 B. S., he has paid to the gomashta of the plaintiffs, 
the sum of riyDees twenty-eight, anna one, gundahs ten ; hence only 
rupees three remain due by him to the plaintiffs ; that the above fact 
having been duly established, the suit under Regulation VII. 
of 1799, was dismissed. 

The moonsiff', on the perusal of the " lawazimah” papers, yillage 
accounts, and the reports of the ameen and the sherishtadar of his 
court, who had been deputed to make the local enquiry, as well as 
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from the evidence of the witnesses for the plaintiffs, and from the 
local investigation taken and held by the moonsiff himself in person, 
considering the claim of the plaintiffs just and valid, decreed the 
case. 

It is urged, in tlie appeal, that the fact of the appellant having paid 
the rupees twenty-eight, anna one, giindalis ten, as part of the pay- 
ment for the rent of the year 1252 was clearly proved by his 

witnesses, that the lawaziniah” papers filed by tlie plaintiffs were 
not duly attested according to practice, that the ameen and the 
sherishtadar filed their reports after leaguing with each other, and 
that the moonsiff, in the local investigation made by himself, omitted 
or neglected to take the depositions of the witnesses on oath, and 
therefore the decision of the m(K)nsitf had been formed on conjecture. 

The moonsiff personally madelhc local investigation, and for the 
reasons recorded by him in his decision, I consider his decree to be 
just and sound, hence I dismiss this appeal. 

The respondents having appeared unsummoned, the costs of this 
court are to be jjaid by each party respectively. 

The 14th Makcii 1850, 

Case No, 271 of 1848. 

Jppeal from the decision of Denonath Bose, late Moonsiff of Dwar- 
hatla, dated the ^Ih day of July 1848. 

Doorgapersaud Chuckerbuttee, (Plaintiff^) A2)pellant, 
versus ^ • 

Ramlocliun Cfiuckerbuttee, (Defendant,) Respondent. 

Suit for the recovery of a sura of money, amounting to rupees 
thirty-one, annas thirteen, gundahs four, advanced on loan on a 
bond including interest 

The plaintiff sues the defendant for the sum of rupees twenty-five, 
principal money, which the defendant had taken on loan on a bond 
dated the 25 th day of Maugh 1250 B. S., and for rupees six, annas thir- 
teen, gundahs four, on account of the interest accruing thereupon, 
after deducting the sum of four rupees, which the defendant had al- 
ready paid on account of the interest, making a total of rupees thirty- 
one, annas thii teen, gundahs four. 

The defendant, in his answer, denies the debt in toto^ and avers 
that the plaintiff has sued him from enmity, on the strength of a 
fabricated bond, and tliat he, the defendant, is a m(j]khtear by pro- 
fession, and the fact whether he was at Hooghly or not, on the date 
of the face of the bond can he proved, as well as on the days prior to 
and subsequent to the execution of it, on an enquiry being instituted. 

Thp moonsiff referred the case to arbitrators, by name, Judoonath 
Singh Roy and Behareejoll Singh Roy, (both being residents of the 
village Bahirgorah,) with the consent of both the parties : that from 
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the report of the arbitrators it having appearerl tliat the demand of 
the plaintiff was unjust, the moonsiff dismissed the case. 

It is urged, in appeal, that, owing to the arbitrators being guilty of 
partiality, and not acting conscientiously, the appellant represented 
to the moonsiff, by petition, his unwillingness to admit the individuals 
above named, that is to sa^, Judoonath Singh Roy and Behareeloll 
Slngli Roy, as the arbitrators', and that the moonsiff, without calling 
for any proof from the appellant to the truth of the above fact, dis- 
missed the case. 

The appellant having filed a petition in the lower court, complain- 
ing of the partiality of the arbitrators, the moonsiff ought to have 
called upon the appellant to prove the truth of his averment agree- 
ably to the provisions of Section 9, Regulation XVI. of 1793. The 
moonsiff having neglected to do so, his decision is therefore illegal, 
therefore I decree the appeal, and reverse tlie decision passed by the 
moonsiff on the 6th day of July 1848, and order that the case be re- 
manded to the moonsiff for re-trial, with instructions to restore it to 
its original number on his file, and having attended to the remarks 
noticed in this decree to re-try the case. 

Costs for the present to be paid by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the .petition of appeal is to be re- 
funded to the appellant. 

The 14th March 1850. 

• , Case No. 268 of 1848. 

Appeal from the decision of Muhummud l^ahsannul Gliunnee^ 
Moonsiff of Jahanabad^ dated the 2Qth day of June 1848. 

Khonshee Khan, (Defendant,) Appellant, 
versus 

Tarachand Chuckerbuttee, (Plaintiff,) Respondent. 

Suit for the recovery of the sum of rupees fifty-nine, annas 
three, gundahs eighteen, cowrees two, being the amount of a sum of 
money advanced on loan on a bond, including interest, (Company’s 
rupees 59-3-18-2.) 

It appears from the papers in this case that the defendant borrow- 
ed the sum of rupees fort^-one from the plaintiff^ under a bond 
dated the 29th day of Chyet 1252 B. S. ; on the failure of repay- 
pient, the plajntiff filed an action for rupees forty-seven, annas 
ten, gundahs one, which includes the interest against the 
defendant. ^ 

The defendant, in his answer, admits the debt, but declares he had 
paid to the plaintiff the sum of rupees thirty-eight, on the^ 25th 
day of Kartick 1253 B. S., and a further sum of rupees fourteen, 
annas eigjbt, including interest, on the 20lh day of Chyet 1253 
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B, S., and that he, the defendant, received back his original 
bond ; that the plaintiff '\^ith the view to get the amount of his bond 
paid over twice, has instituted this suit, on the strength of a fabri- 
cated instrument 

The moonsiff decreed the case, on the grounds that the witnesses 
to the bond filed by the plaintiff, being. ablfc to read and write, prove 
the correctness of the demand of the plaintiff, as well as the authen- 
ticity of the bond or document filed by the plaintiff ; Avhereas the 
two witnesses to the bond filed by the defendant, and which docu- 
ment he, the defendant, declared he had received from the plaintiff, 
being persons of low cast and so illiterate as not to be able to read 
or write, a«d owing to the many discrepancies in their deposition, 
the authenticity of the document filed by the defendi^nt could not be 
proved. • 

It is urged, in appeal, that, although the statement of the defendant 
had been proved by his Avitnesses, the moonsiff has unjustly deckUsd 
the case against him, and that the witnesses named by the parties, 
that is to say, Joodhistear Roy, the wTiter of the bonds of both par- 
ties, the respondent did not produce though directed to do so, and 
therefore the appellant solicits that the aforesaid individual be 
summoned to the appellate court prior to the disposal of the case. 

After a most careful and attentive perusal of all the papers in this 
case and in the original suit, the authenticity of the bond filed by 
the respondent, as well as the demand of the plaintiff^ has been clear- 
ly established and proved by witnesses, who can both read and write, 
produced by the respondent, while the two Avitnesses produced by the 
appellant are not aljlc to read or write, and no clependance can be 
placed on their evidence from the numerous discrepancies in their 
depositions. I consider the decision of the moonsiff* just and sound, 
therefore dismiss this appeal. 

The respondent having appeared unsuininoncd, costs are to be 
paid by each party respectively. 


The 21st Maech 1850. 

Case No. 283 of 1848. 

Appeal from the decision of Baboo Jugbnndoo Banerjee, Moonsiff of 
Byedbattee^ dated the \^th day of July 1848 . 

Bhoyrubchuiider Manjee, (Defendant,) Appellant, 
versus 

Mudoosooduu Mannah, (Plaintiff,) Respondent. 

Suit for the balance of certain accounts, including interest, laid 
at Company’s rupees seventy-nine, annas eleven, gundahs nine, 
(Company’s rupees 79-11-9.) n ^ 

The plaint sets forth that, on the settlement- of certain accounts.^ 
a balance appeared of rujSees forty-two, annas nine, |;undahs twelve. 
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cowrees two, which was struck against the defendant on account of 
certain dealings in silk, which dealings the^ defendant had had with 
the plaintiff, since the 30th day of Bysack 1245 B. S., to the 25th 
day of Chyet 1247 B. S. The defendant having Tailed to pay the 
amount, the plaintiff has in consequence instituted this suit, that is 
to say, for the Sum of forfy-two rupees, nine anhas, twelve gundahs, 
two cowrees, as principal money, and for the sum of rupees thirty- 
six, anna one, gundalis seven, cowrees two, interest accruing, making 
a total sum of rupees seventy-eight, annas eleven. 

The defendant denies the demand, and states that he and his 
brother had, on tlie 18th day of Srabun 1250, borrowed the sum of 
rupees twenty-five from the plaintiff^ which amount h#had subse- 
quently liquidated; that owing to tlie plaintiff not having restored 
the bond on which the aforesaid twenty-five rupees had been bor- 
rowed, he, the defendant, instituted a suit for its restoration under 
No. 40, and he, the defendant, obtained a decree that the plaintilf 
has from enmity instituted this action. 

The moonsitf decreed the case for the following reasons recorded 
in his decision, that from the evidence of the w itnesses for the plain- 
tiff and the “ khata-buhee,” aCcount-book, filed by him, it is evident 
that the defendant is indebted to the plaintih* the balance struck and 
entered in the book, on the total of .wJiiclx the defendant affixed liis 
signature in the presence of witnesses, and altboiigh the defendant 
contends he had instituted a suit against the plaintiff under No. 40, 
for the return of the bond, dated the 18 th day of Srabun 1250 B. S., 
and ofitgiined a decree, filing at the same time a copy of the same, 
stating that if there had actually been a U'llance against liim in 
1247 B. S., it is not probable that the plaintiff would again advance 
to him a loan in 1250 B. S., thus denying the plaintiff claim for 
1247 B. S., but on the perusal of that decision, the plaintiff’s book 
of account cannot be set aside, on the contrary it would appear that 
the defendant, with a view of depriving the plaintiff of his right, had 
anticipated him by the suit No. 40, &c. 

It is urged, in appeal, that the authenticity of the khata-bnhee” 
filed by the plaintiff* was not proVed by the person who had written 
the same, and that the moonsiff, having previously rejected the evi- 
dence of the witnesses for the plaintiff^ Mo. 1, Ramsoonder Bythaul, 
and No. 2, Bishonath Jannah, before the ameen deputed to make the 
local enquiry in the case No. 40, decreed that case, and whose evi- 
dence the moonsiff has admitted in this case, and tlie moonsiff now 
endeavouring to find fault with his own decision No, 40, is mani- 
festly unjust, ^c. 

^ After atiareful perusal of all the papers in this case, I do not con- 
sider th^^jdemand of the plaintiff proved, nor the decision of the 
moonsiff just and sound for the following reasons : , 

First authenticity of the " Idi^ta-buhee,” account-hook, 

filed by the plaintiff in the court of first instance, had not been 
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attested by the person who had written the same, although the' 
plaintiff has produced two witnesses, Ramsoonder Bythaul No. 1, and, 
Bishonath Jannah* No. 2, as these two individuals had given their 
depositions before the ameen deputed to make the local enquiiw in 
the case preferred b^ the appellant, unde^ No. 40, in favor of the 
respondents, and the moonsiff having* .rejected their evidence and 
decreed that case, and the moonsiff having subsequently admitted 
the evidence of those identical persons in this case, and having de- 
creed the case on the strength of an unauthenticated khata-buTiee,’^ 
account-book, his decision is manifestly unjust. 

Secondly. The moonsiflF declares in liis decision that the copy 
of the deci^i in case No. 40 filed by the defendant, does not render 
the khata-buhee filed by the plAintiff inadmissible, rather it appears 
that the defendant, with a view to deprive tlie plaintiff of his right, 
anticipated him by the suit No. 40, which is also an injustice on the 
part of the moonsiff, because he having considered the claim of the 
appellant in case No. 40, just, and fully proved, decreed it: and sub- 
sequently to endeavour in this case to find a flaw with that decision, 
is beyond his competency. 

Thirdly. After the admission of this appeal, the respondent filed 
two " jatii firds,” one dated the 7th day of Bhadoon 1247 B. S., and 
the other dated the 2nd day of Phal^oon 1247 B. S., alleging that 
they bear the signature of the goma^ita of the village, and purport- 
ing to be for the rents paid by the respondent on behalf of the appel- 
lant to the said gomashta, also three lists of witnesses in whi«h are 
the names of Modhoosoodun Sawunt, HJovind Doss bearer, and 
Kautho Moytee, and caused their depositions to*be given and two 
khata-buhee,” account-books, for the years 1245 B. S. and 1247 
B S., which he, the respondent, received back from the moonsiff’s 
court ; but, in my opinion, the said jath firds and khata-buhee are 
inadmissible, and the evidence of the witnesses unworthy of credence, 
because the respondent declares to have commenced dealings in silk 
with the appellant in the year 1245 B. S., and demands balance of 
account settled in the year 1 247 Bt S., and he produced the account 
books for those two years, he has failed:t6 produce the account book for 
the year 1246 B. S., which would exhibit the actual balance brought 
forward in the year 1247 B. S., particularly on comparing the 
signature of the appellant written on ^the two aforesaid Idiata- 
biihees, with his signature to the wukalutnamah filed by him 
in this case, the signatures to the khata-buhees is altoge- 
ther in different writing from that to the wukalutn^ima'h ; more- 
over, at the end of the balance struck in the account-book for 
1245, the name of Bhoyrub Manjee only is written and not any of 
the witnesses, nor that of the debtor on the right hand side of the^ 
page ; ^hat under the last balance struck in the account-bpok for 
1247 B. S., the name of JBhoyrub CJiunder Manjee |p itrtitten, and 
those of the witnesses and that of the debtor are written on the right 

^ 29 
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hand side of the page; hence it is evident that the names of the 
witnesses, Ramsoonder BythAul and Bishonatli Jannah, were subse- 
quently inserted, exclusive of which the writer 6f the account-book, 
Grooroodoss Berah, distinctly states, in his deposition, that the appel- 
lant did not, in his presencf, compare and settle, the accounts, nor did 
he affix his signature under the balance struck* in the account-book 
of 1247 B. S., consequently such an account-book cannot be admit- 
ted in a court of justice. Further, it w'as ab&olutely necessary for 
the respondent to have proved the fact of his having paid the rent 
to the gomashta at the request of the appellant, according to the 
purport of the jath firds, which respondent has not doj^. Though 
the witnesses, Mudoosoodun Sawunt and Kantho Myt* state that 
the respondent‘paid rent to the gomashta on the part of the appel- 
lant, that is to say, eight rupees in Bhadoon 1247, and ten rupees 
in Phalgoon of the same year, still the witness, Mudoosoodun Sawunt, 
declares that the respondent brought money from his house and 
paid it to the gomashta, whereas the witness, Kanto Mytee, 
states that the respondent paid the money on both occasions to the 
appellant who then paid it to the gomashta : hence, owing to the 
discrepancies in the evidence of these witnesses in relation to the 
money transaction, and as it appears from the depositions of the two 
aforesaid witnesses that they have on several occasions given their 
evidence in other suits, no dependance can be placed on their testi- 
mony. Under all these circumstances I decree the appeal, and reverse 
the decision of the inoonsiff, passed on the 19th day of July 1848. 
Costs of both courts to tlife paid^y the respondent, and I order 
tliat an explanation be called for from th® moonsiff on the two 
first points. 


The 21st Makch 1850. 

Case No. 277 of 1848. 

Appeal from the daemon of Baboo Noheenchunder Mitter^ Moonsiff 
, of Bajapore, date^^ the \ ^th day of July 1848. 

Joykisto Mookerjee and Rajkisto Mookerjee, (Defendants,) 
Appellants, 

versus 

Rammohun Gullooee, (PlaintiflP,) and Eamchunder Chatterjee, 
(Defendant,) Respondents. 

Claim, for the reversal of a summary award connected with Re- 
gulation of 1812, and to recover the value of a boat, laid at 
Company^ rupees sixty-three, annas six, gundahs eight, caugs 
fourteen and a naif. 

The plalrit |^ts forth that the plaintiff ^has no interest whatever 
in any maul, rent-paying land, in the village Khas Rooddrapore, per- 



ZILLAH HOOOHLT. H) 

gunnali Balcali, belonging to the zumeendars, Joykisto Mookerjee 
and Rajkisto Mookerjee, but that he holds resumed rent-free land" 
within the aforesaid village, the property of Sheikh Abdool Jubbur 
and Mussamut Syedoonnissa Beebee, notwithstanding which the ija- 
radar, Rughoonath Ghose, and Goluckchunder Biswas, the gomash- 
ta of the zumeendkVs, alleging from * enfhity that the plaintiff holds 
twenty beegahs and sixteen cottahs of every description of land in 
the village Khas Rooddrapore, out of which six beegahs and eigh- 
teen ana half cottahs are of resumed " lakhiraj,” rent-free 
land, and that for the remainder fourteen beegahs and one cottah, 
the plaintiff pays a rent of Company’s rupees thirty-three, annas 
eight, gundahs eighteen, caugs fourteen and a half, and failing to 
pay the rent due. from Assar#to Chyetro 1251 B.. S., which rent 
amounts to rupees thirty-six, annas nine, gundahs eighteen, caugs 
fourteen and a half, including interest, the two aforesaid individuals 
enforced the provisions of Regulation V. of 1812, against the 
plaintiff, and filed a petition No. 99, to the ameen at Howrah in 
zillali 24-Pergunnahs, and secretly caused the issue of a proclamation 
of sale, which was advertised to take place on the 18tli day of July 
1845 ; moreover the plaintiff deposited a sum of rupees forty-four, 
annas four, gundahs eight, caugs fourteen and a half, on the day on 
which the ameen went to the spot to effect the sale, and they, the 
defendants, carried off a large boat, hola,” under the pretence of 
its having been sold by the ameen, in consequence of which the 
plaintiff instituted this suit ^ 

The defendants, Joykisto Mookerjee and Rajkisto IVJpokorjee, 
Ramchunder Chatteijee, and Roghonath Ghose^ in their answer, 
state that the plaintiff had, on the 15th day of Kartick, in the 
3 "ear 1244 B. S., given a "kubooleut,” or counterpart of lease, to 
the gomashta of *the former zumeendar, for twenty beegahs, sixteen 
and half cottahs of maul,” rent-paying land within the village of 
Khas Rooddrapore, at an annual rent of rupees forty, annas ten, 
gundahs seventeen; that, agreeably to Regulation IL of 1819, six 
beegahs and fifteen and half cottjihs having subsequently been 
resumed, the rent was reduced tq;^upees thirty-three, annas eight, 
gundahs eighteen, caugs fourteen'^ and a half, as well as the 
land to fourteen beegahs and one cottah, which rent the plaintiff has 
regularly continued to pay, and this fact will be proved on the 
perusal of the lawazimah,” village papftrs ; that owing to the plain- 
tiff not having paid the rent due for the year 1251 B. S., that is 
to say, rupees thirty-six, annas nine, gundahs eighteen, caugs four- 
teen and a half, they issued a notice under Regulation V. of 1812, 
and caused the attachment of the property of the plaintiff, and the 
deposit made by the plaintiff satisfied the demand of the ^fendants, 
including the costs ; that the assertion made by the plaintiff, that a 
large *boat had been taken away, is false^ because uo a^e was 
effected, &c. ’ ^ ^ . 



20 


ZILLAB ROOGHLT. 


The moonsiff states the points for adjudication are, first, whe- 
ther the plaintiff holds in farm any maul,” rent-paying land, or 
not? 

Secondly. Whether the demand of the gomashta of the zumeen- 
dar was applicable under the provisions of Regulation V. of 1812, 
or not ? * 

Thirdly. Has the plaintiff found the attached "hola,” boat? 

From the evidence of the two witnesses for the plaintiff^ and on 
the perusal of a copy of the cliittah” given to the plaintiff, under 
Regulation IL of 1819, and the map filed by the defendants, 
exhibiting the boundaries of the land, also from the ameeii’s report, 
&c., it is clearly proved that the plaintiff does not hold fc farm any 
"maul” land, belonging to the defendants ; but, he holds resumed 
rent-free land, the property of Sffeikh Abdool Jubbur and Syedoon- 
nissa Beebee, and that the defendants, alleging the resumed lands 
and those farmed by other persons to be the " maul,” rent-paying 
land, farmed by the plaintiff, have filed a map, exhibiting the boun- 
daries, in which map the divisions of the land have been altered : 
from the copy of the petition, dated the 16th day of Joistee 1243 
B. S., filed by the plaintiff*, it appears that the plaintiff* had previ- 
ously held eight beegahs and seventeen cottahs of " maul” land in 
the village in question, out of which he now holds two and quarter , 
beegahs, as homestead, which has since been included among the 
resumption lands, and tlie remainder he resigned : that from the ap- 
pearance of the kubooleut,” filed by the defendants, said to have 
been g* ven by the plaintiff’, *it seems to be a fabricated document : 
further from the nuthee of the papers of the c^^se of the boat, " hola,” 
attached under Regulation V. of 1812, it does not appear to have 
been released from attachment or been delivered to the plaintiff : and 
that the copy of the fysalla No. 2500, filed by the defendants, cannot 
be considered as a document fixing the rent of the land in future 
years; therefore, tliemoonsiffdecrcedthecase against the zumeendars 
and ijaradar. 

It is urged, in appeal, that the respondent claims the re- 
fund of the deposit money, which he deposited under the pro- 
visions of Regulation V. of 1812, and to recover the value 
of the "hola,” boat: hence it was requisite that the moonsiff 
should have decided the case as to whether the^ demand 
was applicable under RegJlation V. of 1812? and whether the re- 
spondent had received the boat in question? Moreover it is urged in 
the appeal that the moonsiff, besides these two points, decided the 
point as to wfiether the plaintiff held any maul, rent-paying land or 
not, without the usual rusoom, stamp fees being paid on the part of 
the respondent, which is illegal on his (the moonsiff ’s) part : that 
from the kubooleut given by the respondent, and filed by them, the 
appellants, and from the evidence of the witnesses, whose names are 
affixed to that document, as well as from the lawazimali, village 
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papers, and from the 6nal decree No. 2500, given under Regula- 
tion VIL of 1799, during the incumbency of the former zumeendar, 
on the report of two ameens, who had been deputed to make the 
local enquiries, the fact of the respondent having farmed the maul 
land belonging to the appellants, and continuing regularly to pay 
the rent of it, has been proved : that the (documents) dakliilas filed 
by the respondent are fabricated instruments, for their authenti- 
city has not been proved by the moonsift^ neither did the moon- 
sift* make any enquiry as to their being genuine or otherwise: 
besides, the two witnesses alluded to by the moonsiff* being of low 
caste and being professional witnesses, no dependance can be 
placed on their evidence : also the report of the last ameen cannot 
be considered of any wciglit eft* importance, as he, •the ameen, had 
leagued with the opposite party : further, the statement of the re- 
spondent regarding his having resigned all the lands excepting two 
and a quarter beegahs, out of the parcel of eight beegahs and 
seventeen cottahs, and filing a copy of a petition to that effect, 
which he alleges to have filed on a former occasion, is altogether 
false ; for the petition was never admitted by any public ofticer, 
on the contrary, it would appear that the respondent has made the 
assertion with a view of possessing maul, rent-paying land as lakhi- 
raj, after having leagued with Syedoonnissa Beebce and others, &c., 
and that the respondent having made the deposit, his property was 
not sold; and had the respondent not found 4ho hola, boat, he would 
most certainly have mentioned the circumstance, by petitior^ either 
to the ameen or to the collector; fron*his not having don^ so, it is 
clear that the assertion is false. * 

After an attentive perusal of all the papers in the original case, 
the claim of the respondent apjiears clearly proved ; and the princi- 
pal document filed by the appellants, that is to say, the kubooleut 
alleged to have been given to them by the respondent, on the 15tli 
day of Kartick 1244 B. S., appears doubtful as to its authen- 
ticity. Moreover, to the question put by this court to the vakeel 
for the appellants, on the 29th day of January 1850, as to 
how the kubooleut given during the incumbency of the former 
zumeendar, came into the hands of his client, the vakeel replied 
that the particulars may have been stated in the answer filed in the 
original fluit ; but on the perusal of thq|b document, this point is not 
alluded Id in it. The plea of the appellants that the moonsiff decided 
the point as to whether the plaintiff* held any maul, rent-paying land, 
or not, without the usual rusoom, or stamp fees havipg been paid on 
the part of the respondent, being illegal, is contrary to Construction 
No. 862, because in suits to obtain a reversal of a summary deci- 
sion, passed under Regulation V. of 1812, the value of the Suit 
shoulil be estimated at the amount of rent in dispute, or in other 
terms at the sum sued fq^ in the first instance. Un(fer these circum- 
stances, and on the grounds recorded by the moonsiff, I consider the 
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decision passed by the moonsiff, on the 19tli day of July 1848, just 
and sound, therefore I dismiss this appeal. 

Costs to be paid by each party respectively, as the respondents 
appeared unsuinmoned. 


The 2 1st Maech 1850. 

Case No. 282 of 1848. 

Appeal from the decision of Baboo Boorgapersad Ghose^ Moonsiff of 
Nyaseraii dated the lAth day of July 1848. 

llorishchunder Banerjee. Taloolcdar, (Plaintiff,) Appellant, 

versus 

Srceram Biswas and Doyamonee Dassee, (Defendants,) Respondents. 

Claim, for the establishment of the rate of rent on twenty-four 
beegahs, sixteen cottahs, and ten chittacks of land, calculated at 
rupees eighty-five, annas nine, gundali one,(Company’s rupees 85-9-1.) 

It is set forth in the plaint that the plaintiff purchased lot 
Russoolpore, which was sold by public auction at the last six-months 
sale for the year 1251 B. S. ; that on being put in possession of the 
property he found on enquiry that the defendants hold twenty-four 
beegahs, sixteen cottalifs, and ten chittacks of every description of 
land, qnder their own and in other fictitious names, in the village 
Basdebl^^ttee, at a very low jBent, which, according to the established 
rate of the village^, amounted to rupees eighty-nine, annas nine, 
gundali one; that agreeably to Regulation V. of 1812, the plaintiff 
issued a notification on the 2nd day of Bysack 1254 B. S., requesting 
the defendants to attend within fifteen days for the purpose of 
taking a pottah, lease, and giving the kubooleut, counterpart of the 
lease, for the rent ; notwithstanding which the defendants did not 
agree to the rent of the aforesaid land held by them, neither did 
they take a lease to that effect, nor did they give any kubooleut ; 
in 'consequence of which the plaintiff instituted this suit. 

The defendants, in their answer, contend that the land in question 
has been successively held from generation to generation in their 
family, at the rent of Sicca rupees eighteen and annas which 
was the rate of rent which Iheir ancestors had paid regtfralrly, and 
after the death of those ancestors the defendants continued to pay 
Confpany’s rupees nineteen, annas eight, gundahs ten, cowrees two, 
and kraunts two, and had obtained receipts for the same; that they, 
the defendants, also are in possession of receipts for rent paid in the 
years 1115 B. S., 1189 B. S., 1190 B. S., 1191 B. S., 1192 B. S., 
1193 B. S., and 1198 B. S., seven receipts in all, also receipljs from 
the year 1201 B. S. to 1254 B. S.; henqe igo other rate can be fixed 
on such land for rent, &c. 
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The claimant, Issiirchunder Roy, preferred his claim to a portion 
of the land, declared in the plaint to be farmed by the defendants, as 
his dewuttur land, owing to its being being included in the taidaud 
No. 58290, filed by his late father, and which was subsequently 
resumed. 

I’he moonsiff decreed the case, on ^ the grounds that, from the 
appearance of the two pottahs, that is to say, for the years 1115 
B. S. and 1173 B. S., and the dakhilas, the receipts, up to the year 
1194, filed by the defendants, evidently seem to be fabricated docu- 
ments; and the amount of rent stated in those dakhilas, docu- 
ments for the years 1212 B. S., 1214 B. S., and 1216 B. S., do not 
correspond with with each other, therefote the actual amount of rent 
cannot be ascertained, hence h, ^yed rate of rent* can be legally 
established on the said lands of which the defendants hold posses- 
sion ; and from the measurement made by the amcen, it appears 
that out of the aforesaid land eight beegahs, eigliteen cottahs, fifteen 
chittacks, fifteen gundahs, and one cowree is now under investiga- 
tion in the resumption department, and the rent of the remainder, 
amounting to fifteen beegahs, nineteen cottahs, five chittacks, one 
gundah, and three cowrees, boar rent at Company’s rupees forty-two, 
annas six, gundas fourteen, cowree one, at which rate the defendants 
are ordered to pay the plaintiff, from the year 1254. 

It is urged, in appeal, that the respondents, having leagued 
with the claimant, induced him to prefer hi« claim to the said eight 
beegahs, eighteen cottahs, fifteen chittacks, fifteen gundahs, qnd one 
cowree land included in the measurement made by the s^ncen, as 
his dewuttur land, which it is not; and thef moonsiff without 
enquiry excluded that portion of the land from the rest of it ; and 
that the moonsiff, instead of fixing the rate of the rent reported by 
the ameen, fixed a rate of his own calculation on conjecture, and 
decreed the case contrary to custom by asserting the rent to bo in 
Company’s rupees instead of in Sicca rupees ; and therefore the 
appellant solicits that the rate reported by the ameen may be 
established on the whole of the land measured by the ameen, that 
is to say, on twenty-four beegahs, eighteen cottahs, four chittacks, 
and seventeen gundahs. 

The appellant claims the establishment of a rate of rent on the 
land, to ifsluch the claimant has preferred his claim, without having 
include^mim as a respondent in this c^e, and until his name is 
included in the appeal, the point regarding the objection to the land 
preferred by the claimant cannot be deciSsd. Under these circum- 
stances, and with reference to the grounds recorded by the moonsiff, 
I consider the decision passed by the moonsiff just and sound, there- 
fore 1 dismiss this appeal, with costs. 
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The 21st March 1850. 

Case No 286 of 1848. 

Apjpeal from the decision of Baboo Boorgapersaud Ohose, Moonsiff 
of Nyaserai, passed on the \Ath day of July 1848. 

Raihcoomar Biswas and DoyamoeeDassee, (Defendants,) Appellants, 

versus 

Horishchunder Banerjee, Talookdar, (PlaintiflF,) Respondent 

Claim, for the establisliment of a rate of rent on twenty-four 
beegalis, sixteen cottahs, and ten cliittacks of land, calculated at 
rupees forty-two, annas six; gundahs fourteen, cowree one, (Com- 
pany’s rupees 42«-6-14-l.) ^ « 

It is set forth in the plaint that the plaintiff purchased lot Rus- 
soolpore, which was sold by public auction at the last sixmonths’ 
sale for the year 1251 B. S. ; that, on being put in possession of the 
property, he found on enquiry that the defendants held twenty-four 
beegahs, sixteen cottahs, and ten chittacks of every description of 
land, under their own and in other fictitious names, in the village 
Basdebbattee, at a low rent, which, according to the established rate 
of that village, amounted to rupees eighty-five, annas nine, guiidah 
one; that, agreeably to Regulation V. of 1812, the plaintiff issued a 
notification on the 2nd day of By sack 1254 B. S., requesting 
the defendants to attend within fifteen days for the purpose of 
taking pottah, lease, and giving their kubooleut, counterpart 
of the leqse, for the rent, notwithstandinir which the defendants did 
not fix the rent of tJie aforesaid land held by tjiem, neither did they 
take a lease to that effect, nor did they give any kubooleut, in con- 
sequence of which the plaintiff instituted this suit. 

The defendants, in their answer, contend that the rent of the land 
in question, which land has been successively held by his family 
from generation to generation, and at the rate of Sicca rupees eight- 
een and annas five ; that their ancestors had regularly paid their 
rent at that rate, and after their death the defendants continued to 
pay Company’s rupees nineteen, annas eight, gundahs ten, cowrees 
two, and kraunts two, and had obtained receipts for the same ; that 
they are also in possession of receipts for rent paid in the years 
1115 B. S., 1189 B. S., 1190 B. S., 1191 B. S., 1192 B. S„ and for 
1198 B. S., seven receipts in all, as well as for those yeai##om the 
year 1201 B. S. to 1254 B. S., hence no other rate can be fixed on 
such land and for the rent of it, &c. 

The claimant, Issurchunder Roy, preferred his claim to a portion 
of the land, declared in the plaint to be farmed by the defendants, as 
his dewutter land, in consequence of its being included in the 
taidaud No. 58290, filed by his late father, and which land was 
fiubsequentiy resumed. 
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The moonsiff decreed the case^ on the grounds that from the 
appearance of the two pottahs, that is to say, for the years 1115 
B. S. and 1173 B. S., also the dakhilas, receipts, up to the year 
1194 B., S., filed by the defendants, these papers evidently seem tp 
have been fabricated; and the amount of rent inserted in the dakhilas 
for the years 1212 B. S., 1214 B. and for the year 1216 
B. S., do not correspond with each oilier, and therefore the actual 
amount of rent cannot be ascertained, hence a fixed rate of rent can 
be legally established on the land of which the defendants hold 
possession; and from the measurements made by the ameen, it 
appears that out of the aforesaid land eight beegahs eighteen cottahs, 
fifteen chittacks, fifteen gundahs, and onecowree, is now pending in- 
vestigation in the re.sumption department, and the rei^t of the remain- 
der, that is to say, the fifteen beegalis, nineteen cottahs, five chittacks, 
one gundah, and three cowrees, amount to Company’s rupees forty-tviro, 
annas six, gundahs fourteen, cowree one, at which rate the defendants 
are ordered to pay the plaintiff from the year 1254 B. S. 

It is urged, in the appeal, that the moonsiff had, merely on con- 
jecture, unjustly considered the pottahs and the receipts filed by 
them to be fabricated documents, and ordered the establishment of a 
fixed rent on the land which they and their ancestors held under a 
perpetual lease, &c. 

Both |iarties being dissatisfied with the decision passed by the 
moonsifi, the plaintiff preferred an appeal under No. 282, and the 
defendants also preferred this appeal, wdiich, together with that of 
No. 28 2, have this day been brought forward together ; and,consWering 
the decision of the moonsift' in the case No, 282, to be Just and 
sound, that appeal was dismissed, and in this case also I am unable 
to find any good reason on which to disturb the decision passed 
by themoonsiff, on the 14th day of July 1848 ; therefore I dismiss 
this appeal, with costs to be paid by each party, respectively,* as the 
respondent appeared unsummoned. 


The 21st March 1850. 

Case No. 281 of 1848. 

Appeal froj^ the decision of Baboo Jugohundoo Banerjee, Moonsiff of 
^$^yedhat tee, passed on the \2fh dhy of July 1848. 

Ranee Keyteeanee, (Plaintiff,) Appellant, 

versus * 

Kobeelchunder Chuckerbiittee, (Defendant,) Respondent. 

Suit for the reversal of a decision passed under Reflation VIL, 
1799, tad for the realization of arrears of rent, laid at rupees 
twelve, annas tw^elve, gundahs fifteen, (rupees 12-12-15.) 

30 
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It appears from the papers in this case that the defendant holds 
three beegahs, two cottahs, and two chittacks of land in the village 
Kamar Koondoo, situated within the talook lot Jugodishpore, be- 
longing to tlie plaintiff*, at an annual rent of rupees ten, annas 
fourteen, gundahs six, cowree one, (Company’s rupees 10-14-6-1,) that 
the defendant having failed to pay the rent due for the year 1253 
11. S., the plaintiff* filed a suit No. 797, under Regulation VIL, 
1799, for rupees eleven, annas ten, gundahs seven, (Company’s 
rupees 1 1-10-7,) including interest, and in consequence of the deptity 
collector having, on the 11th day of July 1847, dismissed the case, the 
plaintiflF has instituted this suit 

The deffendant, in his answer, states that he holds two beegahs and 
fifteen cottahs *of putteet khainari land under a lease given by 
Pursunnocooinar Singh, dated thb 3rd day of By sack 1242 B. S., who 
was the goinashta of tl}^ former zuinecndar, on an annual rent of 
Sicca rupees five; that in 1253 B. S. he liud duly paid five rupees, 
being the amount of rent for that year, 1253, to the gomashta of 
the plaintiff, and obtained a receipt for the same, notwithstanding the 
plaintiff* sued him, the defendant, from enmity, under Regulation 
VIL, 1799, which suit was dismissed, &c. 

The plaintiff', in his replication, declares that, in the first place, 
Pursunnocoornar Singh was not the gomashta on the 3rd day of 
Bysack 1242 B. S., he having been a])p()inted gomashta on the 
21st day of Bliadoon 1242 B. S., i)rovious to which date 
Issurchurider Ghose and the late Puncharam Sircar, since deceased, 
were fhe gomashtas, hence the pottah alluded to by the defendant 
cannot possibly be genuine. 

The moonsiff* dismissed the case on the following grounds, that is 
to say, in the case instituted under Regulation VIL, 1799, no other 
papers except the lawazimah, village accounts, for the year 1251 
B. S.; were filed by the plaintiff^ but in this case the lawazimah 
papers of the tw o following years having been filed by the plaintiff*, 
it must be supposed they were subsequently ])repared: moreover, in 
consequence of the many discrepancies in the evidence given by tlie 
Witnesses for the plaintiff*, no dependance can be placed on their 
testimony ; under all the circumstances of the case it would appear 
that the plaintiff* had on several occasions preferred suits under Re- 
gulation VIL, 1799, against the defendant, from enmity. 

The moonsiff states, in his decision, that the witnes**|p for the 
plaintiff* do not know on w^hatyear and date the defendant received 
the pottah, lease, from the gomashta of the former proprietor, 
besides the witnesses do not agree in the name of the gomashta 
at that time, therefore no dependance can be placed on their testi- 
mony; theplantiff;inhis replication, avers tliat,onthedateofthepottah, 

Pursunnocoornar Singh was not the gomashta, for he was iiot ap- 

r 'nted to be the gomashta until the 21st day of Bhadoen 1242 
S., previous to wYiich date tJie late Puiiclianun Sircar, deceased, 
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and Issurchunder Ghose, were the gomashtas : hence it was neces- 
sary for the moonsifi*to have instituted an enquiry into the truth 
of that important point. The moonsiff, having omitted or neglected to 
do so, leaves the point unsettled, and his decision incomplete. There- 
fore, I decree this appeal, and reverse the decision passerl by the 
inoonsiff^ on the 12th day of July 1848j‘aral order that the case bo 
remanded to the moonsiff for re-trial, with instructions that the said 
liioonsirt* restore the case to its original number on his file, and, having 
jjaid attention to the points noticed in this decree, (which the moon- 
siff omitted to do in the first trial) to re-try the case. 

Costs for tlie present to be paid by each party respectively, and 
nltimatoly by the losing party. 

The value of the stamp upon the petition of tq^peal is to be 
refunded to the appellant. 


The 21st March 18o0. 

Case No. 273 of 1848. 

Appea} from the decision of Mohimud Tahsanmil QJmnnee^ Moonsiff 
of Jahanabady passed on the 20tk day of Jane 1848. 

Issanchundcr Mookerjeo, Putnee Talookdar, (Plaintiff,) 
Appellant, 


Joykisto Mookorjec, R^kisto Mookerjec, guardians of Nobeenkisto 
Mookerjee, a minor, Anundonarayn Ghose, for self and on behalf 
of KJieilutcliunder Ghose, a minor, Prawnnath Chowdry, Kaloe- 
persaud Roy, Rughoonauth Roy, dismissed Phareedar, Sheikh 
Panaoollah, present Phareedar, Mujliss Bcebce, widow df the 
late I lay too Khan, deceased, Rijook Bcebee, Modhoo Mayteh, a 
dismissed Pyke, and Gooroopersaud Baugdee, present Pyke, 
(Defendants,) Respondents. 

Claim, for the possession of twenty beegahs and thirteen cotta hs 
of maul, rent-paying land, laid at Company’s rupees one hundred 
and fifty, (Company’s rupees 150.) 

It is s(^/forth in the plaint, in the year 1245 B. S. the plaintiff 
had tfilven, from Mussumat Moharanee Kumulkoomaree of Burdwan, 
lot Sholepoor, on a putnee tenure, within which there is a mouzah 
called Ghola, adjoining to Dogerah, in which said moUSsah there are 
twenty beegahs and thirteen cottalis of every description of maul, 
rent-paying land, which has all along been sub-let to ryots, on an 
annual rent of Sicca rupees thirty-two, annas ten, mndahs four, and 
the rent has been regularly realized ; that antecedent to that time 
♦he dismissed phareedar •and pyke, alleging the said land to be 



28 


ZILLAB HOOGHLT. 


chakran, filed a complaint in the magistrate’s court, and was put in 
possession of the same at the end of the year 1243 B. S. ; that the 
plaintiff having subsequently found on enquiry, that the land in 
dispute was maul and appertaining to the village called Dogerah, 
he was on the point of instituting a suit Joykisto Mookerjee and 
others, alleging the land «in question to be maul and appertaining 
to the village Teygoreli, which is within village Dhurrumpore, con- 
nected with their zumeendaree, lot Kooldoho, filed a suit for rupees 
two hundred and ninety-six, anna one, gundahs seven, cowrees two, 
(Company’s rupees 296-1-7-2,) under No. 101, against Roghoonath 
Roy, &c., asserting the land to consist of twenty-six beegahs and 
seven cottahs, and its rent to be rupees forty, annas eight, gundahs 
two ; that the plaintiff, on hearing of this, preferred his claim in that 
suit, which was subsequently, on the 16th day of September 1845, 
struck off the file, in coiisequence of which the plaintiff has insti- 
tuted this suit to obtain possession of the land in dispute. 

The defendants, Joykisto Mookerjee, Rajkisto Mookerjee, and 
Kaleepersaud Roy, in their answer, contend that the land in dispute 
is not twenty beegahs and thirteen cottahs ; nor does it appertain to 
village Dogerah, but that it measures twenty-six beegahs and seven 
cottas of land and appertains to the village Teygoreh, witliin 
Dhurrumpore, which is situated within their, the defendants’, 
zumeendaree lot Kooldoho ; that the former ryot, Pordol Khan, had 
farmed the land ; that this fact will be established on the perusal of 
a decision No. 18799, passed by the sudder ameen ; that the ryots 
of Teygoreh, by name Bollye, Saoo, Fuqeer Doss Banick, Horee 
Sircar, and Dhormodoss Oboshaun, having subsequently taken the 
said land in farm, they continued to pay the rent up to the year 
1243 B. S., together with that for the village Teygoreh; that at the 
end of the year 1243 B. S., Roghoonatli Roy Phareedar, and 
others; under the orders of the magistrate, having been placed 
in possession of the land in question, which they had alleged to be 
chakran, they, the defendants, instituted a suit under No. 101, that 
owing to that case having been struck off* the file, they filed 
another No. 38. 

The answer of the defendant, Anundonarayn Ghose, is the same 
as that of the foregoing defendants. 

The moonsiff, having had brought forward before him tliis case 
together with the other Ncf. 38, dismissed this case, on thiji; grounds 
that, from the reports filed by the ameens who had been repeatedly 
deputed to make local enquiries in both the cases, it is clearly prov- 
ed that the Irfhd in dispute is situated within the zumeendaree of 
Joykisto Mookerjee and others, and from the lawazimah, village 
papers, and the copy of the decision passed in the case instituted by 
the ryot of the former zumeendar, filed by Joykisto Mookerjee and 
others in the case No. 38, their statements having been fully esta- 
blished, &c., that case w’as decreed. 
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'I'lie appellant states, that having preferred an appeal No. 274, 
against the decision of the moonsiff passed in the case No. 38, in 
which the grounds of his dissatisfaction have been detailed at length, 
it is not requiste to recapitulate in this case; and ho solicits thatthis 
case may be heard and decided together with that of No. 274. 

This appeal being similar to that of Ne. 274, and the grounds on 
which that case was decided are equally applicable to this case, 
hence it is not necessary to recapitulate them again, therefore I dis- 
miss this appeal. 

The respondents, Joykisto Mookerjee and others, having appear- 
ed unsummoned, the costs are to be paid by each party respectively. 


The 21st March 1850. 

Case No. 274 of 1848. 

Jppeal from the decision of Mohummud Yahsannul Ghunnec, Moonsif 
of Jahanahadi passed on the 29M day of June 1848. 

Issanchunder Mookerjee, Putnee Talookdar, (Defendant,) Appellant, 


Joykisto Mookerjee, Rajkisto Mookerjee, guardians of Nobeenkisto 
Mookerjee, a minor, (Plaintiffs,) Kalleepersaud Roy, Rughoonauth 
Roy, dismissed Pliareedar, Sheikh Panaoollah, present Pharee- 
dar, Rijook Boebee, Mujliss Beebee, the heirs of Heytoo Khan, 
Moodoo Meyta, dismissed Pyke, Gooroopersaifd a&njsGooroochurn 
Baugdcc, present Pyke, Anundonarayn Ghose, and Prawnnath 
Chowdry, (Defendants,) Respondents. 

Claim, to obtain possession of twenty-six beegahs and sefven cot- 
tahs of maul, rent-paying land, including wausilaut, mesne pro- 
fits, laid at Company’s rupees two hundred and forty-one, annas 
eleven, gundahs eight, (Company’s rupees 241-11-8.) 

It appears from the papers in this case that the plaintiffs, Joykisto 
Mookerjee and Rajkisto Mookerjee, declare themselves to be the 
guardians of the minor, Nobeenkisto Mookerjee, who is the zumeendar 
of a six annas and eight gundahs share of lot Kooldoho, and that 
the plaintiff' Kaleepersaud Roy also declares that he holds a four 
annas, five gundahs, one cowree, and one kraunt share in the afore- 
said talook : they all assert that in the village Teygoreh, which ad- 
joins the village Dhurrumpore, and situated within* the lot in ques- 
tion, there are twenty-six beegahs and seven cottahs of every de- 
scription of maul, rent-paying land, the rent of which amounts to 
the sum of rupees forty, annas eight, gundahs two, which rent has 
been*regularly and duly realized : that Rughoonath Roy, phareedar, 
and Heytoo Khan, pykt, alleging the land in dispute to be chakraii 
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Jand given for certiiiii service, filed a complaint before the magis- 
trate, who, at the end of 1243 B. S., ordered them, that is to say, 
Rughoonautli, phareedar, and Hey too, pyke, to be put in possession 
of the said land, in consequence of which the plaintiffs instituted 
this suit. 

• The defendant, Issanchnnder Mookerjee, in his answer, states he 
is the putnee talookdar of lot Sholepore within which is a village 
called Dogerah (adjoining to Ghola,) and in which there are twenty 
beegahs and thirteen cottalis of every description of maul, rent- 
paying land ; the rent amounts to rupees thirty- two, annas ten, gun- 
dalis four, (Company’s rupees 32-10-4,) which has been all along 
realized from the ryots ; that the phareedar and pyke having ob- 
tained possession, under the ordci^s of*.the magistrate'on a false com- 
plaint, stating that the land was ^chakran land given for service, 
he, the defendant, was about to file % suit, but the plaintiffs, having 
heard of his intentions, anticipated him by filing a suit No. 101, the 
defendant having preferred his claim in that suit, it was struck off 
the file, and he, the defendant, was directed to institute a suit, in ac- 
coi'dance with w'hich he did so under No. 124. 

The moonsiff decreed the case, on the grounds that, from the vil- 
lage papers filerl by the plaintiffs, and the ameen’s reports, and from 
the copy of a decision No. 18799, the claim of the plaintiffs had 
been clearly proved. 

It is urged, in tJie appeal, that the fact of the land in question aj)- 
pertaining to tlie village Dogerah has been proved by the evidence 
of tlie rj^ots of that village, th|it the village papers filed by the plain- 
tiff are fal)rieated decuments, that the decisioq No. 18799 does not 
at all affect the land in dispute, and complains against tlie conduct 
of the ameen who filed the report, and although these facts were all 
proved, the moonsiff did not pay any attention to his case, but un- 
justly dtjcided the case. 

This appeal is similar to No. 273, which case was heard and de- 
cided with this appeal. On the perusal of the decision No. 18799, 
filed by the plaintiff* in the original suit, and the village papers and 
the report filed by the ameen, it clearly appears that the land in dis- 
}>ute is situated in mouzah Teygoreh, appertaining to the village 
Dhurruinpore, within the zumeendaree of the plaintiffs’ lot Kool- 
doho. Hence I consider the decision passed by the moonsiff, on the 
29th day of June 1848, sourttl and just, and I dismiss this appeal. 

The respondents, Joykisto Mookerjee and others, having appeared 
unsummoned, the costs are to be paid by each party respectively. 
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Thr 21st March 1848. 


Case No. 285 of 1848. 

Appeal from the decision of Baboo Boorgapersaud Ghose, Moonsiff of 
Ngaserai, passed on the \^th day of July 1848 . 

Oloiigomoonjorce Dassce, Talookdar, ^efendantj) Appellant, 


versus 


Chundcr Seekhur Hoy, (Plaintiff,) Respondent. 

Claim, for the possession of purchased resumed land, ^Yith da- 
mages, laid at rupees sixty-one, annas six, gundahs fourteen, cow- 
ree one, caugs three, (Company’s rupees 61-6-14-1-3.) 

It appears from the papers* in this case that oile Issurchunder 
Mookoijee held in farm forty-seven heegahs, eleven cottahs, and 
seven chitacks of unproved htkhiraj, rent-free land, resumed as 
per decision No. 902, in the villages llabna and Shorgeyrah, &c., 
and the rent of which was Company’s rupees twenty-two, annas 
five, gundahs eleven, cowrees two, and that the aforesaid land is in- 
cluded in his taidaud No. 36043 ; that the property having been put 
up for sale for arrears due by Issurchunder Mookerjee, the plaintiff 
purchased the same on the 13th day of Sraubun 1250 B. S., for 
the sum of rupees forty-five : that the talookdar of Babna, Olongo- 
moonjoree Dassee, having leagued with the ryots, who farmed two 
beegahs and three and a quarter cottahs of the land of that 
village, Babna, the rent of whicli is, at the established raite, ru- 
pees five, annas thirteen, gundahs teto, annually, did not*give the 
plaintiff the possession of tlie said land and trees, neither did the 
talookdar of Shorgeyreh, Juggobundoo Roy, in the same manner 
give the plaintiff possession of the four beegahs and four and 
half cottahs of land which the ryots farmed in that village, and 
the rent of which is, at the fixed rate, rupees four, annas eight, 
gundahs ten, annually, thus making the total of beegahs six, 
seven and three quarter cottahs of land, and of rent rupees ten, 
annas six, in consequence of which the plaintiff instituted this suit 
for rupees one hundred and thirty-five, annas fifteen, gundahs five, 
that is to say. 


Rs. As. Gs. 

For the value of the land, 83 0 0 

Ditto ditto for the trees, 8 0 0 

Wausilaut, mesne profits, 44 15 5 


Total, 135 15 5 

The defendant Juggobundoo" Roy, in his answer, states that the 
four beegahs and four and half cottahs of land iir village Shorgeyreh 
w^as rifever rent-free, but always maul, rent-paying. 
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The defendant Olongonioonjoree Dassee, in her answer, also states 
that the two beegahs and three and a quarter cottahs of land and 
trees in the village Babna was never lakhiraj, r®iJt-free land, but 
always maul, rent-paying. 

The moonsiff, on the perusal of the decision No. 902, passed by 
the special deputy collector, and the certificate of the auction pur- 
chase of the property by the plaintifi^ and for the other reasons re- 
corded by him, having considered the claim of the plaintiff establish- 
ed, decreed the case. 

It is urged, in appeal, that the respondent states in his plaint that 
the rent is according to the established rate rupees ten, annas six, 
annually, hence be should have calculated the suit on the amount 
of revenue collep.ted by the Governujent, and not on the value of the 
land, which is in contraventiod to Schedule 6., Regulation X., 
1829, and therefore inadmissible, ^in a court of justice, altliough 
the moonsiff did not notice the same. 

Although the appellant did not, in his answer in the original suit, 
make any allusion regarding the incorrectness of the plaint, still as 
he has done so in the appellate court, it became necessary to enquire 
into the point. On the perusal of the original plaint, it appears that 
the respondent has distinctly stated that the Government revenue 
on six beegahs and seven and three quarter cottahs of disputed 
land, is rupees ten, annas six. By Section 8, Schedule B. of Regula- 
tion X., 1829, the value of the suit should be assumed at three 
times the amount of the annual jumma, which the respondent has 
not donb, neither did the moonsiff notice this point. Hence, considering 
the decision of the moonsiff to be illegal and incomplete, I therefore 
decree the ap^jical, and reverse the decision of the moonsiff, passed on 
the 15th day of July 1848, and order that the case be remanded 
to him for re-trial, 'with instructions to restore the case to its original 
niimbei* on his file, and to re-try it with reference to the omission 
noticed in this decree. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant. 
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The 21st Makch 185ft 
Case No. 280 of 1848. 

Appeal from the decision of Mohummud Yahsannul Ghunnee, Moonsiff of 
Jahanahadi passed on the 20M day of July 1848. 

Chand Khan, (Plaintiff,) -A^ppellant, 
versus 

Puncharam Baugdco, Mookhtaram Baiigdee, deceased, and Komul- 

monee Dossee, daughter-in-law of the deceased, (Defendants,) 

Respondents. 

Claim, for the recovery of a sum of money, amounting to rupees 
twenty-nine, annas six, advanped on loan on a bond, including 
interest. 

The plaint sets forth that the ^fendants, Puncharam Baugdee, 
Mookhtaram Baugdee, and Boninalee Baugdee, borrowed the sum 
of rupees twenty-five from the plaintiff, on a bond, bearing date the 
5th day of Assin 1251 B. S., on the condition of the debt being 
liquidated in the following month of Kartick, with interest ; that on 
the failure of the defendant to repay the amount due, the plaintiff 
instituted this suit. 

The moonsiff' having decreed the case exparte on the 30th day of 
December 1845, the defendant Mookhtaram Baugdee, on the 1 2th 
day of May 1846, filed a miscellaneous petition No. 28, together 
witli a copy of the moonsifFs decision, and a certificate in the Eng- 
lish language, signed by Mr. Llewellyn, (purporting to show that 
Mookhtaram Baugdee was, on the Mate thaf^ appears Mn the 
face of the bond, on fluty at the Cathedral church ip ^Calcutta,) 
soliciting permission to prefer an appeal, which prayer was granted 
on the 24th day of March 1847. Mookhtaram, alleging that his son 
Boninalee was dead, preferred an appeal under No. 88, witK Pun- 
charam Baugdee, his brother, which appeal was, on the grounds re- 
corded by the judge, decreed on the 29th day of June 1847, and 
the case was remanded to the moonsiff for re-trial. 

The defendants, Puncharam Baugdee, Mookhtaram Baugdee, and 
Komulmonce Dossee, in their answer before the moonsiff, deny the 
claim of the plaintiff, and aver that the bond is a fabricated docu- 
ment, and they solicited permission to institute a complaint for 
forgery. , . ^ ^ 

The moonsiff, with reference to the decision of the judge, having 
considered that the plaintiff had sued the defendant from enmity, 
on the strength of a fabricated bond, dismissed the case^ and ordered 
that, should the defendants wish ta prefer a suit respecting the fabri- 
cation of the document, they were^t liberty to petition legally the 
prOTer authority. 

The appellant states his c]^m has been prov^ by the wit^s$fes 

produced by him, and al|hougm ho had solicitea the moonsiff » to 

^ 31 ■ 
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institute a local enquiry, the moonsiff did not take the cirumstancc 
into consideration, but unjustly dismissed the case, and authorised 
the defendant to institute a suit in the foujdaree court, &c. 

On the perusal of my proceedings of the 29th day of June 1847, 
It appears that the defendant, Mookhtaram Baugdee, had been in 
attendance on duty at thoi Cathedral church in Calcutta, on the day 
and date which appears on the face of the bond, at the time on 
which the bond was signed and executed, and that he, Mookhtaram 
Baugdee, had been residing with his family in Calcutta for twenty- 
one or twenty-two years previous to the date on the face of the 
bond. Under these circumstances I consider the decision of the nioon- 
siff to be just and sound, and the objections offered by the appellant, 
frivolous and v^;Xatious, therefore I dismiss this , appeal, and order 
that, in consequence of the plaint being evidently frivolous and vexa- 
tious, I fine the appellant fifty rupees under the provisions of Sec- 
tion 12, Regulation III. of 1793, and again fifty rupees fine under 
Section 3, Regulation XIII. of 1796, owing to the appeal being also 
litigious, and in failure of payment of the said first fine of fifty rupees, 
under Section 12, Regulation III. of 1793, the appellant, Chand 
Khan, is to be held in custody until the said first fine aforesaid be 
duly paid. 

Although the respondent appeared unsummoned, still, with refer- 
ence to Section 12, Regulation III. of 1793, 1 direct that all costs of 
this case are to be paid by the appellant. 

A copy of this decree is to be placed on the file of the miscellaneous 
cases, *111 order that an enejuiry may be instituted respecting the 
forgery of the bond, and the perjury of tlm witnesses to it in the 
regular manner. 

, The 21st March 1850. 

Case No. 284 of 1848. 

Appeal from the decision of Baboo Jvtghundoo Banerjee^ Moonsiff of 
Bycdhattee^ dated the 2bth day of July 1848 . 

Issurchunder Ghose, Gomashtah, (Defendant,) Appellant, 

versus 

Sheeboo Bewa, Plaintiff, Ramjeewun Bhuttacharjc, and Rainchund 
Doss, (Defendants,) Respondents. 

Claim, for damages sustained by the loss of potatoes, laid at 
rupees fifty-one, (Company’s rupees 51.) 

It appears from the papers in this case that the plaintiff had sown 
potatoes oh the one beegah and two cottahs of maul, rent-paying land, 
fanned by one Ramjeewun Bhutticharje, who subsequently sub-let 
the l^d to the plaintiff, on the 5 th day of By sack 1242 B. S., situ- 
ated in the village of Basdebpore; that on ffie 14th day of Phalgoon 
1253 B. S., the defendant, Issurchunder Ghose, goraashta, had 
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forcibly taken and carried away fifteen maunds of potatoes, (leaving 
only nine maunds out of the whole,) cultivated by the plaintiff^ together 
with certain other articles, such as thalas and lotas, the whole of 
which altogether are valued at the sum of sixteen rupees, annas twelve, 
for the recovery of which the plaintiflF instituted this suit. 

The defendant, Issurchunder Ghosc, in 4us answer, denies the de- 
mand of the plaintiff, and states, there was a jumma of rupees ninety- 
six in the aforesaid village, in the name of Rainjcewun Bhuttacharje, 
who, out of the rent due for the year 1253, up to the month of Maugh, 
having paid only one rupee and twelve annas, and having failed to 
pay the balance, Moteelaul, the foujdaree gomashta of the talookdar, 
after issuing a notice under the provisions of Regulation* V., 1812, 
attached twelve maunds of potat<^es with the aid of the* police muzkoo- 
ree chupprasscc, and placed the *samc in the charge of Rottoii 
Sirdar and others ; that the plaintiff had complained against him, the 
defendant, in the foujdaree court, stating that the potatoes had been 
plundered on two respective dates; that case having been dismisse<l, 
the plaintiff has filed this action, stating that the potatoes were taken 
and carried away on one day, which is in opposition to his petition 
filed in the foujdaree court; that the aforesaid Bhuttacharje receiv- 
ed back nine maunds out of the attached potatoes, and had given his 
receipt to that effect to the ameen; that the plaintiff having omitted 
to make the talooltdar and his gomashta defendants in this case, the 
plaint cannot be admitted in a court of justice. 

The defendant, Rainjcewun Bhuttacharje, in his answer, supjports 
the plaint. ^ ^ 

The moonsiff states J;hat, from the evidence of ♦the five witnesses 
named by the plaintiff, the depositions of whom had been taken by 
the ameen dej)uted to make the local enquiry, as well as from the 
depositions of nine other persons, neighbours on the spot, the fact 
that the defendant, Issurchunder Ghose, had plunderer! •fifteen 
maunds of potatoes cultivated by the plaintiff* had been clearly 
proved ; the evidence of five witnesses for the defendant do not tally 
with each other ; the objections of the defendant that the plaint is 
inadmissible, because the talookdar and gomashta were not made 
defendants in the case, are unworthy of notice, because, when the 
plaintiff* has distinctly stated in his plaint that the defendant, Issur- 
chundcr Ghose, had forcibly taken away the property, then it is not 
iiecessaiy to include the names of the talookdar and gomashta as 
defendants in this case. Under these circumstances and with refer- 
ence to the report filed by the ameen, the moonsiff decreed the case, 
to the extent of fifteen rupees, with costs, according* to that sum, 
against the defendant, Issurchunder Ghose. 

The appellants urge, in their appeal, that the witnesses for the 
plaintiff are residents of other tillages, and are not residents near the 
spot were the local enquiry took .place ; that some of the witnesses 
are related to the plaintiffj and some are the enemies to him, the 
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defendant ; that the ameen, having leagued with the plaintiflP, filed a 
report in his favor; that the moonsiff, without taking all these point 
into his consideration, decreed rupees fifteen as the value of fifteen 
maunds of potatoes. 

After a careful perusal of all the papers in the original suit, the 
fact of the appellant having forcibly taken and carried away the 
potatoes cultivated by the plaintiff, respondent, has clearly been prov 
ed and established ; and with reference to the grounds recorded by 
the moonsiff, I consider his decision to be just and sound, and there- 
fore I dismiss this appeal. 

The respondent, Sheeboo Bewa, having appeared unsummoned, 
costs are to be paid by each party respectively. 

% 

The 21st March 1850. 

Case No. 21 S of 1848. 

Appeal from the decision of Bahoo Nobinckunder Mitter, Moonsiff* of 
Rajapore, passed on the day of July 1848. 

Joykisto Mookerjee and Rajkisto Mookerjee, Defendants, 
(Appellants,) 

versus 

Rammohun Grullovee, Plaintiff, and Rarnchunder Chatterjee, 
Defendant, (Respondents.) 

Claim, for the reversal of a summary award given under Regula- 
tion V./ 1812, laid at rup^s forty-one, annas twelve, (Company’s 
rupees 41-12.) * • 

It appears from the papers in this case that Goluckchunder 
Biswas, the gomashta of Joykisto Mookerjee and Rajkisto Mooker- 
jee, joint zumeendars of lot Koomeermorah, and Bhugobanchunder 
Baneijee, the gomashta of Rughoonath Ghose, ijaradar, enforced 
the provisions of Regulation V., 1812, against the plaintiff^ for 
rupees thirty-three, anna one, being the arrears of rent due for the 
year 1252 B. S., including interest, and attached his property and 
petitioned the ameen of Sulkea to have the same sold, which was 
subsequently effected, and the sum of rupees forty-one, annas twelve, 
including costs, was realized : that the plaintiff does not farm any 
maul, rent-paying land, belonging to the zumeendaris ; but that he 
holds in farm the resumed lakhiraj rent-free land, belonging to 
Syudoonissa Beebee, in the village Khas Roodrapore ; that the defend- 
ants, with the view of distressing the plaintiff, had made a false 
demand of arrears of rent, in consequence of which the plaintiff 
instituted this suit. 

The defendants, Joykisto Mookerjee, Rajkisto Mokerjee, and Ram- 
chunder Chatterjee, zumeendars, and Bughoonauth Gliose, the 
ijaradar, in their answer, deny the demand' of the plaintifi!, and aver 
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that on the 15 th day of Kartick 1244 B. S. the plaintiff had given 
a kubooleut (counterpart of a lease) to the gomashta of the former 
zumeendars, for twenty beegahs and sixteen and half cottahs of every 
description of land, witliin the village Khas Koodrapore^ at an 
annual rent of rupees forty, annas ten, gundahs seventeen ; that 
after deducting rupees seven, anna one,'* gundalis eighteen, caug one 
and a half, on account of the land which was subsequently resumed, 
the actual rent amounted to rupees thirty-three, annas eight, gundahs 
eighteen, caugs fourteen and a half, which the plaintid'has regularly 
continued to pay, but, having failed to pay the rent for the year 1252 
B. S. up to Phalgoon, that is to say, rupees thirty-three, anna one, 
including interest, they, the appellants, caused a notice to be issued 
against him, under the provisions of Regulation V., 1812, and 
attached his movable property, which was subsequently sold by the 
ameen of Sulkca, and the amount with costs realized. 

The moonsiff states the points for adjudication are. 

First Whether the plaintiff holds in farm any maul, rent-paying 
land, belonging to the zumeendars and ijaradar or not ? 

Secondly, Whether the demand of their managers is applicable 
to Regulation V., 1812, or not? 

The gomashta in like manner demanded the rent for the year 
1251 B. S., and put in force the provisions of Regulation V., 
1812 against the plaintiff, who deposited tlie amount and insti- 
tuted a suit, in consequence, under No. 4, to obtain a refund 
of the amount, together with the value of a boat. That case, hav- 
ing been decreed, and this case being similar to that, Nb. 4, it 
is not necessary to recapitulate the groun^ls on wliich the 
demand of the plaintiff was considered duly proved, and the objec- 
tions offered by the defendants not established ; and therefore the 
moonsiff decreed* the case. 

It is urged, in the appeal, that the appellants, being digsatisfied 
with the decision of the moonsiff passed in case No. 4, prefer- 
red an appeal under No. 277, in which they have detailed at length 
the grounds for appealing, and solicit that this appeal may be decid- 
ed with No. 277. 

This case being similar to the apj^al No. 277, and the grounds 
on which that case was decided, being also applicable to this case, 
it is not necessary to recapitulate them in the present case ; therefore, 
I dismiss this appeal, with costs. • 
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The 21st March 1850. 

Case No. 39 of 1849. 

Appeal from the decision of Bahoo Taruckchunder Ghose, Moonsiff of 
Mahanaud^ dated the 22nd day of December 1848 . 

Doollub Singji Roy, Plaintiff, (Appellant,) 
versus, 

Ombeekachurn Roy, Mokoondobullub Roy, Tarecneepersad Roy, 
Juggissur Roy, Soobal Doolca, Kallacliand Doolea, Bliyrob Doo- 
lea, Gorachand Doolea, Bindrabun Doolea, Seeboo Doolca, Doo- 
kheeram Doolea, Neeloo Doolea, Taracliand Doolea, Bheem Doolea, 
Lukliun Doolea, Mudoosoodun Doolca, Rajoo Doolea, Ramchaiitl 
Doolca, Gunga llarree, Godha JlaiM’ee, Ilara Doolea, Mudun Har- 
rce, Bnngsec Harree, Soroop Baugdee, Gorachand Dooine, and 
Beharee Doolea, son of the late Debnath Doolea, deceased. De- 
fendants, (Respondents.) 

Suit for damages sustained by the loss of paddy, straw, and 
bamboos, laid at Company’s rupees one hundred and forty-four, 

‘ annas thirteen, gundahs six, cowrees two. 

On the 23rd day of February 1850 the appellant filed a razee- 
namah, deed of acquiescence, on his part and the respondent’s ; 
Ombeekachurn Roy and Mokoondobullub Roy also fileda safeenamah, 
deed of compromise, both parties declaring that they have amicably 
settled their cause out of court. 

In reference to these two aforesaid documents, I dismiss this 
appeal : eosts to bejpaid by each party respectively. 

The value of tlic stamp upon the petiticAi of appeal is to be 
refunded to tlie appellant. 

« The 21st March 1850. 

Case No. 276 of 1848. 

Appeal from the decision of Mohummud Ahm, Moonsiff of Oolooherrca^ 
passed on the 15^4 day of July 1848 . 

Jadobchundcr Doss, (Plaintiff,) Appellant, 
versus 

Sheikh Bceramooddeen, (Defendant,) Respondent. 

Claim, for the recovery ftf a sum of money, amounting to rupees 
twenty-two, annas nine, advanced on loan on a bond including 
interest. 

The plaint sets forth that the defendant borrowed the sum of 
rupees sixteen, from the plaintiff, on a lx>nd bearing date the 21st day 
of Assin 1251 B. S., the interest accruing on which amounted to 
rupees six, annas nine, making a total sum of rupees twenty-two, 
annas nine, (Company’s rupees 22-9) : on the failure of the defendant 
to repay the amount, the plaintiff instituted *this suit. 
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Tlie defendant, in his answer, denies the debt, and avers that the 
plaintiff has falsely sued him from enmity. 

The moonsiff, considering the bond to be suspicious, and owing to 
the discrepancies in the evidence of the four witnesses produced by 
the plaintiff, in regard to the advance qf the money on loan on the 
bond, dismissed the case. ‘ ** 

It is urged, in the appeal, that although there are some slight dis- 
crepancies in the depositions of the witnesses of the appellant, they 
having leagued with the respondent, still they, the said witnesses, 
prove all the material points regarduig the giving and the taking of 
the money in question, and that the moonsiff* had decided the case 
solely on conjecture. 

The appearance .of the bond filed by the plaintiff is certainly 
very suspicious as to its authenticity ; and from the discrepancies in 
the evidence given by the witnesses for the appellant, no depend- 
ance can be placed on their testimony. The decision passed by the 
moonsiff, on the 15th day of July 1848, appears to me both sound 
and just. Therefore I dismiss tliis case, with costs. 

The 26th March 1850. 

Case No. 27 of 1848. 

Appeal from the decision of James Reily, Esq*, late Principal Sudder 
Ameen of Hooghly, passed on the llth day of August 1848. 

Issurchunder Gliosal, Deputy Magistrate of Jahanabad, Zillah 
Hooghly, (Defendant,) Appellant, » 

versus ^ ^ • 

Sheikh Husseenooddecn, Sheikh Muneerooddecn, Sheikh Misba- 
hooddeen, and Sheikh Ilusheedooddcen Muhummud, (Plaintiffs,) 
Respondents. * 

Claim, for the recovery of the rent of a bungalow, damages done 
to it, and loss sustained by the destruction of mangoe trees, &c., as 
well as in the haut, laid at Company’s rupees nine hundred and 
fifty-three, annas twelve, (Company’s rupees 953-12.) 

It is set forth in the plaint that, in the month of Phalgoon 1252 
B. S., the defendant. Baboo Issurchunder Ghosal, the deputy magis- 
trate, came from Kasheegunge to Jahanabad, and solicited the use of 
a bungalow situated in Aram Bang, in which to hold his cutchery 
for the space of a months on the condition that^j^ when the thannah 
bungalow was repaired, he, Issurchunder Ghosal, would vacate the 
house. The plaintiffs from courtesy consented, and the defendant 
took possession of the place accordingly, holding his *cutchery in « 

t )art and appropriating the remainder to the purposes of a maul 
vhamia and dufter khannah, &c. ; that the defendant commenced 
the repairs of the thannah bungalow, and when it was finished, he, 
issurenunder Ghosal, appropriated it for the accommodation of his 
family, whom he then bf ought froni Calcutta, removing the thannah 
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and the offices to a moodee kbaiia at Eistopore, that for fourteen 
months the defendant retained ^rcible possession of Aram Baug 
without paying any rent, without repairing it himself or allowing the 
plaintiffs to do so, and without any permission from them in writing 
to occupy the house ; that the rains caused the ths^tch to rot and the 
side walls to fall down ; that the autclmlla bungalow has ii) conse- 
quence been destroyed. The defendant without any permission or 
order from the Govferninent forcibly cut down the mangoe trees in 
the garden of seven beegahs, dug up the graves of the plaintiffs an- 
cestors, and with the eai*th made and burnt bricks and built a privy 
over some^of the graves, added to which he closed the road leading 
to the astannah temple, which prevents the performance of cer- 
tain of their religious rites, andbytlie^e means .degraded and dis- 
graced them. . He has since er^ted a pnoka house on the lands. 
That the defendant further ruined their haut at Sopparah by set- 
ting up another haut at Bassoodebpore, and he employed the police 
in seizing the vendors and compelling them to go to the new haut, 
which continued from Aughun to Phalgobn 1253 B. S. The defend- 
. ant at length served the plaintiffs with a notice on the 4th day of 
May 1847, calling on them to make a settlement for the lands 
without offering any remuneration for the losses he had occasioned 
them ; that the plaintiffs intend to sue for the lands separately ; they 
now sue for damages committed by the defendant, Issurchundcr 
Ghosal, for the period anterior tb the date .on which the notice was 


served, that is to iiay, for the destruction of the 

f 

BungaJowj f 400 0 

Ditto for rent for*fourteen months, at 1 l-4,.f; . 1 157 8 

For the value of the' trees cut down in the garden,.., 113 8 


For the mangoes taken by the defendant,... 198 8 

For Ijie loss sustained hy setting up a new haut,.^.,., 1^0 0 

Total, rupees l029 ' 8 

Total, rupees one thousand and twenty-nine, unnw ^ght. 

The defendant, in his ans;|^ver, admits the o(^upation by him 6^ the 
house from the illon|h of February 1846; to February 1847, and to 
the possession of the garden . in wuieh^^e fruit, trees exist, without 
having any written autlr^rity for either, but pleads- that nieitt(cr the 
house nor the lands belp^ to jtbo plaintilf^ but to .Ghassee Mean 
who bad verbally consented to the occup^on ^ the House by this 
defendant, until he,' the defendant, bad erected a house, for hiht^l^ .. 
and also to his.biiil^ng'en'the land in question: .that he repaired 
the house aJld left it in the state in which he :h|Ad’' entered it that 
'the plaintiffs have not an^ kubooleut from hiin^ the defenc^it ; that 
without a doqnment of this nature they cannot .aun fei; i«nt; that 
they have separated their- claim for ,the land from their prosent 
action for damages, which is cemtrary jto laty > that they ’ have tued ^ 
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defendant in his official capacity as magistrate, and therefore should 
be nonsuited : the plaintHfe are moreover living separate, and have 
not all a right each to the property which forms the basis of the 
present claim for damages. 

The principal sudder ameen states, ,in his decision, as follows ; 

Points far a^ut^coHon. 

First Are the plain tiffis the real owners of the property in- 
question ? 

Secondly, What may be the amount of damages to which 
the plaintiffs are entitled ? 

" Thirdly^ Do the objections advanced by the defend^t affect 
the case ? 

In regard to tlie first point die jilaintiff s have filed three docu- 
ments : 

“ Fifst A hibalinamah from Dubbeerooddeen alias Ghassee 
Mean to one of the plaintiffs, Russeedooddeen, dated the 2nd day of 
Aughun 1242 B. S. 

Secondly, A , hibahnamah fr6m Dubbeerooddeen to Mis- 
bahooddeen^ another of the plaintiff's, dated the 7 th day of Assin 
1249 B. S. 

Thirdly, A shurakntiiamah from MisbahooddeeH to IIus- 
seenooddeen and Muneerooddeen, dated the 17th day of Kartick 
1251 B. S. 

" The first is proved by the evidence of Sheikh Panchoo and 
Hingun Jan, two witnesses whose names are in the deed of gift: 
the writer was Dubbeerooddeen himselfi The second is proved by 
the evidence of Putcet J^abun Ghose and Sheikh Dlmnnoo, two wit- 
nesses whose names are in the deed of gift : the writer was Dub- 
beerooddeen himself. The third is proved by the qvidence of Sha- 
muttoolla and Perf 0 Khan. 

* " The first is dated ten years, the second three years^ihe tWrd is 

dated upwards of one year anterior to the date of the defendant’s 
occupancy of the house and garden. Added to tliis, the notice^ 
which the defendant himself issued under Regulation I., 1824, 
w^as issued not against Dubbeerooddeen alias Ghassee Mean, but 
against three of those who appear as plaintiffs, namSy, Misbahood- 
deen,Husscenoodd©en,and Muneerooddeen, on the 12th August 1847, 
a month arid seven days ^bsequent to the institution of the present 
suit, in which dofendaht expressly designates them as proprietors of 
the ktiA It^is clear then that the proprietary right in the land, as 
well as in the^ autchulla buhgalow, has been proved beyond the possi- 
bility of a doubt to exist in plaintiffs, and not in Gbassde Mean. 

" Defendant disputes this. " But the only evidence he has offered 
against tl)© point is, that report attributes the.proprietorship to Ghas- 
see Mean, and thaJt he gave defendant permission verbally to occupy 
the bungalow, and that he personally^ pointed out the spot on which 
diifendaht might build, th^ cutchery/ To prove this he has exa- 
\ 32 
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mined the magistrate, Mr. Wauchope, whose recollections aro most 
vague on the subject, and Ramlaul Dobe, a chupprassee in attend- 
ance on the defendant, Panaoollah, also a chupprassee, and one Sheik 
Bcychoo, who was the thannah jemadar: these witnesses depose to 
Ghassce Mean having offered the land, and having consented to the 
defendant’s occupying the bijngalow till his own house was ready ; 
but the conversation on the subject took place inside the tent, and 
the witnesses were all outside. It is clear therefore that their evi- 
dence on the point cannof bo depended on, nor will the plaintiffs’ 
admission that the bungalow was offered for a month avail defend- 
ant, as it was necessary for defendant to prove that the bungalow 
was given for an indefinite period, that is, till his own house was 
ready. It is strange too that defendant has no better evidence than 
men of their class, who may always be suspected to be under the 
influence of their immediate superiors. Irrespective, however, of 
the suspicious nature of the evidence, the agreement was verbal and 
founded on no consideration^ which is fatal to its validity, though the 
documents were proved. There is another consideration which 
impugns the plea in question, namely, that soon after defendant took 
possession of the bungalow, a feud arose between him and the 
parties, which necessarily cancelled all obligations based on bare 
courtesy. These arguments are Iiowever obviously supererogatoiy, 
seeing that the person whose consent is pleaded by defendant had 
no right at the time to exercise any will on the subject, having by 
the tz’ansfer of his interests deprived himself of the right to 
interfeijj. « 

‘^Defendant’s vakeels argue that the lai^l being nuzooraut, and 
Ghassee Mean being acknowledged the former proprietor of the land, 
he cannot transfer the property except to appoint a successor on the 
prospect of death. But the law simplj'^ declares that he may appoint 
a successor, and the deed of transfer alleges that, persuaded of the 
uncertainty of life, he therefore transfers the trustship to his son 
liusscedooddeen. Be this as it may, it has been proved that 
plaintiffs were in possession in virtue of these deeds long before 
defendant came to the place. Whether, therefore, the right lapsed 
out of Dubbeerooddeen’s hands or not, it is clear that plaiutifiF’s pos- 
session barred Dubbecrooddeen from the exercise of any right till 
application to the court enabled him to recover these rights. 

In regard to the second point, plaintiffs have proved by wit- 
nesses, who saw and examined into the state of thingg at the time, 
and some of whom were deputed by plaintiffs as appraisers to value 
the fruit qn flie trees, that the following is the value of the property 
destroyed and lost to the plaintiffs. 

“ 1. The autchulla in Aram Baug, originally built 
for 1,000 rupees, valued by Sheikh Paunchoo *' 
and Ramdhone and other witnesses, 400 0 



ZILLAH HOOGHLY. 


43 


" 2. The rent for thirteen months at 11 rupees, 


4 annas monthly, 146 4 

" 3. Twelve mangoe trees valued by the witnesses at 

5 rupees, 60 0 

" 4. Five kuddum trees, at 3 rupees^ 15 0 

" 5. One neem tree, 0 12 

6. Jhow tree, " 0 8 

" 7. Branches of the existing mangoe trees, 33 0 

8, Mangoes in season 6,500, at 1 rupee 4 annas per 

hundred, 81 4 

9. Mangoes passed the full season 3,800, at 1 rupee 

4 annas, *. 57 0 

" 10. The loss f^om the haut in four months, at 40 ru- 
pees, t 160 0 


Damages, rupees... 953 12 
The Bungalow. 

" lie contends that the house was old ; be it so, but it was origi- 
nally built for 1,000 rupees, and has been valued by plaintiffs’ wit- 
nesses, Sheik Paunchoo, Ramdhone, and others, at 400 rupees. 
Defendant, moreover, was the cause of the walls of the house, which 
were of earth, having come down from not having repaired the 
bungalow, and the rain having penetrated the walls. His own wit- 
nesses, especially Ramkulpo Dutt, deposes to defendant having dis- 
bursed but 8 rupees in repairs, preparatory to Ijis entering it, and 
that he, subsequently, ibut once patched up some of the leaks, which 
cost him only 1 rupee 12 annas. This last sum was therefore all that 
he expended on the house during the thirteen months ho occupied it. 

The Rent. • 

Defendant contends that plaintiffs have no kubooleut, and is 
therefore not entitled to rent. This, however, is a mistake. Plaintiffs, 
being proprietors, are necessarily entitled to compensation for the 
time during which they were deprived of the house ; and if not in 
the shape of rent, they are entitled to an equivalent for the use and 
occupation of the house to the extent in which they may have suf- 
fered. The house was previously let to a Mr. Ledly, and he paid a 
rent of rupees 1 1-4 monthly. I think it only equitable to award 
plaintiff damages equal to the amount of this rent for thirteen 
months, defendant having confessed to have occupied the house 
from February 1846 to February 1847. There is one feature 
in this part of the case which shordd be noticed, namely, defend- 
ant appears to have turned the thannah bungalow into a residence 
for his^family, and the house in dispute into a Government house. 
The exchange may not be a subject of blame, but the circumstance 
should be remarked in o!rder to deprive defendant of the plea that 
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the Government, and not defendant, was responsible for the rent, as 
he might have held his cutchcry in the thannah bungalow. 

“ The Mangoe Trees, 

" Defendant admits having cut three trees down. He pleads that 
the lands have been taken by the Government for a cutchery ; but 
defendant possesses no lease from plaintiffs, nor from Ghassee Mean. 
He states further that he served the plaintiffs with a notice, in ac- 
cordance with the provisions of Kcgulation L, 1824, and obtained 
the decision of the punchyet, but the istahar is dated 4th May 1847, 
long after the pukha building, alleged to be the Goveniment cutchery, 
had been built, (he having removed into it in February 1847,) 
which only makes the defendant personally responsible for the da- 
mages, but shows that an attempt was made after the house w^as 
built to legalize the seizure or legalize the appropriation of the land, 
for the purposes alleged, is not directly within the scope of the pre- 
sent action for me to say as the question relating to defendant’s 
right to occupy tlie land is not before the court; bijt it was neces- 
sary to advert to this circumstance, to show that the action for the 
mangoe trees, which stood on that land, was properly brought against 
the defendant instead of the Government The issuing of tlie Istahar, 
however, did not in itself confer any right on the Government. Re- 
gulation L, 1824 enjoins a reference to the Government, and re- 
quires their sanction before any appropriation of the land can 
take place. This does not appear to have been yet obtained. The 
deputy magistrate refers only to a Circular Order, No. 1801, of the 
superinfendent of^ police, af his authority for issuing the istahar. 
This may be correct; yet that order can only prescribe the mode 
of procedure for defendant to pursue; it cannot supersede the 
provisions of a regulation. Defendant, as deputy* magistrate, issued 
a secor.d notice, dated the 12th of August 1847, Jive weeks after the 
present action was brought by plaintiff, and consequently long after 
defendant’s pucka house w as built; , and even this was superseded, 
and a third notice issued by the magistrate, Mr. Wauchope himself, 
on- the 3rd day of May 1848, about ten months subsequent to this 
suit having been filed, and a year and two months after defendant’s 
pucka house had been built. These considerations still further justify 
the action against the defendant. It also settles the point that Mis- 
bahooddeen, Husseenooddecn, and Munecrooddeen, were proprietors 
of the land, as the second notice issued by defendant expressly de- 
clares them to be so, and is addressed to them as such, which nul- 
lifies the plej^ defendant set up in his answer that Ghassee Mean 
was the proprietor of the land. 

" The Neem and Jhow Trees, 

" The cutting down of these trees has been proved, and the argu- 
ment regarding the land in which they stood is the same'as that 
stated above. • 
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*^Kuddum Trees. 

" It has been proved that defendant cut down these trees, and 
that they are in the garden, consisting of seven beegahs, whicli is 
proved to be in the defendant’s possession. It is urged they are in 
the thannah lands, and do not belong tq the plaintiffs ; but plaintiffs 
have filed a decree of court, dated the i30th of July 1808, from 
which it appears that plaintiffs’ ancestor. Sheik Mohummud Bakur, 
had sued one Bhujohurree Rai, darogah, for the rent of the land and 
of a house which he occupied as his cutchery, and which rent was 
decreed against him. Plaintiff's have also* filed a report made by 
Goluckchunder Mookerjee, darogah of the thannah at Jalianabaa, 
dated the 27th April 1842, regarding some trees situated in a gar- 
den opposite the thannah. It«appears further fron\ defendant’s own 
witnesses that these trees are so near the pucka house built by the 
defendant, that they were cut down from an apprehension, that if 
they fell they might injure the building. I have no doubt, therefore, 
that the trees are on the lands taken by defendant and not on the 
thannah lands.^ 

Branches of the existing Mangoe Trees. 

“ It has been proved that the defendant cut down the branches of 
six or seven trees standing on the land walled in by defendant, and 
twenty-eight or twenty-nine trees standing outside the enclosure ; 
they have not been specifically valued by the witnesses ; but as the 
mangoe trees already alluded to are valued at five rupees eaoli, the 
branches of each may be val ued at least at a rupee each tree, and 
thirty-three trees at this rate at tliirty-^hree rupges. » 

* ■'^i 

The Mangoes. 

Plaintiffs’ witnesses, consisting of those who had seen the trees 
in fruit, and those whom the plaintiff's had sent as appraiser*, value 
the mangoes of the full seasons at one rupee four annas per hun- 
dred, and the quantity they mention present an average of 6,500. 
Those past the season at one rupee eight annas, and the quantity 
averages 3,800 mangoes. 

Loss arising from the Haut. 

" Defendant denies having set up a new haut at Basoodebpore, 
but the following, circumstances create ^ resumption that he did set 
it up : 

“ First That no attempt of the kind was made till defendant 
removed his cutchery to Jananabad. • 

Secondly. That the attempt was made soon after he went there, 
and after he and the plaintiffs got into feuds regarding the land on 
which defendant has built his house, and the bungalow for which 
plaintiffs have sought damages in this case. 

** Thirdly. That the*alle^d proprietor of the new haut, Mohesh 
Chuckerbuttee, appears to have petitioned the defendant for aid to 
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provide against the hatoora, or vendors from being prevented to go 
to the new haut, and defendant passed an order on the police in con- 
formity with the prayer of the petitioner, which proves that the 
police was deputed on the . occasion, and that the evidence adduced 
by the plaintiffs of the forcible interference of the police in favor of 
the new haut, is supporte;^ by the possibility as well as probability 
of such an interference having occurred. 

“ Fourthly. That Mohesh Chuckerbuttee is in most indigent cir- 
cumstances. This is shown by defendant’s own witnesses, and to 
obviate the improbability of his being the proprietor, more especially 
as in his petition to the defendant, applying for aid from the police, 
he speaks of having bought up the unsold articles brought to the 
haut. Defendant has attempted to elipit from his Avitnesses that Nemy 
Poddar was a co-sharer of tho*haut witli Mohesh Chuckerbuttee, 
which is not only in contravention of the statement made by defen- 
dant in his answer, but in the petition presented to defendant, in 
which Mohesh Chuckerbuttee represents himself as the sole pro- 
prietor of the haut. # 

“ Fifthly. That the subsequent dispersion of the neAv haut, not- 
withstanding the aid of the police, creates a presumption that forci- 
ble interference was used to establish the new haut. 

Sixthly. That the new haut Avas held on the same day with tlie 
old haut belonging to the plaintiffs, and that the distance of one from 
the other was not one-fourth of a coss, about 800 yards. 

Seventhly. That plaintiffs’ witnesses distinctly assert that the 
police did interfere, and force the vendors to go to the ncAV haut in 
the iiamft of Moliq^sh ChuckSrbuttee ; and their evidence is so fully 
corroborated by the circumstances above notffd as to leave no doubt 
in my mind that the attempt Avas made by the defendant. 

" Eighthly. Their evidence proves further that tlie plaintiff's’ claim 
for damages does not exceed the actual amount of loss they have 
sustained ; and altliough defendant contends that the profits were of 
the nature of sayer, it is not necessary to enquire into the nature of 
the profits, but the fact merely as to whether defendant’s interference 
occasioned plaintiffs the loss of that of which they were previously in 
the receipt. 

In regard to the defendant’s other objections, he contends — 

" First. That plaintiff's have sued him in his official capacity ; but 
the objection is obviated by •plaintiff's having, in their replication, ex- 
plained that his title was used in deference to his official rank, and 
to distinguish him from other Isserchiinder Ghosals. 

Secondly. • Defendant contends that plaintiffs have divided tlieir 
claim by oiffitting to sue for the lands ; but this will not avail him, 
defendant, having issued notice to plaintiff's declaring that the lands 
were required for the Government. He also pleads that they are in 
the possession of Government Had plaintiffs included the IsCnds in 
their suit Avithout making the Government a party, tlien there might 
have been clearer grounds for a nonsuit 
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“ Thirdly, Defendant contends that plaintiffs are living separate, 
and have not a right each to all the property which forms the 
foundation of the claim for damages ; but the objection is remedied 
by plaintiffs having agreed to sue conjointly ; it is an objection which 
any one of the plaintiffs might have use.d against the other, had he 
not joined in the suit; but it is not an objection which defendant can 
make ; moreover, the lands shown by the taidaud filed by the plain- 
tiff's to be nuzooraut khanka khurch lands, that is, lands endowed 
for charitable purposes by one and the same person, and it is proved 
that the proceeds are jointly applied to charitable purposes : both of 
these features invest the plaintiffs with a joint right of action. 

“ Fourthly, Defendant denies that plaintiffs arc owhers of the 
property for which damages ai^e sought : this has been already anti- 
cipated and answered. 

Fifthly, Defendant contends that he had the consent of Ghassee 
Meean, whom he declares as the actual proprietor of the land and 
the house ; this also has been anticipated and answered. 

Sixthly, Defendant argues that plaintiffs have no kubooleut 
from him, and cannot therefore sue for the rents : this also has been 
anticipated. 

From all those circumstances I am of opinion that plaintiffs are 
entitled to the damages as shown above ; and I therefore direct that 
plaintiffs obtain damages, rupees 953-12, with costs and interest on 
both sums, from defendant.” 

The appellant, being dissatisfied with the decision of the principal 
sudder amecn, states, in his wujoohauth, that the said decision is, 
for the following reasons, inconsiderate and unjust : 

First, The facts tliat Dubbeerooddeen being the father of the 
plaintiffs, Misbahooddeen and Russecdooddeen (a minor,) also being 
guardian of the Fatter and of his (Dubbeerooddeen’s) being the pro- 
prietor, and being in possession of the land in dispute, have 
been proved by the witnesses : that notwithstanding the appellant 
solicited an enquiry to be made into all the circumstances, the prin- 
cipal sudder ameen did not pay any attention to it, but admitted the 
forged hibanamah, deed of gift, filed by the plaintiff's; that according 
to the Sherra, Mahoraedan law, a mootawullee cannot, during his 
lifetime, give a towleeutnamah to his sons for nuzooraut property. 
That the principal sudder ameen has decided the case contrary to the 
Sherra ; moroever, though the appellant had brought to the notice of 
the principal sudder ameen, that Russecdooddeen was a minor, the 
principal sudder ameen took no notice of it: that the plaintiffs, 
Muiieerooddcon and Husseenooddeen, on the plea &f alleged shur- 
rukutnamah, claiming the right of the plaintiff, Misbahooddeen, a 
share on the nuzooraut property, is also contrary to the Sherra. 

Secondly. The fact that the useless trees having been cut down 
for the erection of a pucka house, the property of Government, has 
been proved by the evidence of the witnesses produced by both 
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parties : hence all loss and gain are connected with Grovemment, and 
therefore the demandfof the plairitifiPs for damages for trees should 
be against the Government and not against bim^ the appellant. 

Thirdly. It would appear from the plaint and the circumstances 
of the case that Husseenooddeen and Muneerooddeen live separately 
from the other plaintiffs ^and Dubbeerooddeen ; and that the said 
Muneerooddeen and Husseenooddeen have no right nor interest in 
the haut and autchulla ; hence although the plaintiffs appear to 
have separate rights, the principal sudder ameen, without determin- 
ing the respective rights of each of the plaintiffs severally, or look- 
ing into the loss of stamp, decreed the case ; that, owing to the above 
cause, the Case ought to have been nonsuited. 

Fourthly. Tfee witnesses for appellant were. Government ser- 
vants, that is to say, Ramlaul Ddobeh, Panaoollah chupprassee, suid 
Beychoo jemadar, whose evidence the principal sudder ameen dis- 
regarded, wliile he approved the testimony of the witnesses for the 
plaintiffs, who were either the ryots or servants or relations of the 
plaintiffs, thus casting a slur on the evidence of the police servants ; 

• moreover, the fact of Dubbeerooddeen being the proprietor of the 
land has been proved by the evidence of the magistrate ; likewise 
the fact of Dubbeerooddeen having given the autchulla to the 
appellant, until the Government cutchery would be finished, has 
also been proved by the witnesses, whose evidence the principal 
sudder ameen had rejected on conjecture. 

Fifthly. After the completion of the Government cutchery, a 
proclamation having been issued under Regulation L, 1824, and 
there being no pottah, lease, %r the land in dispute, the principal 
sudder ameen unjustly made the appellant answerable for damages, 
because no enquiry was instituted as to whether the house was built 
at the expense of the Government, or that of the S,ppellant, or who 
is the pfbprietor of it, hence it is surprising that the building should 
be profitable to Government, and that all losses should be made 
good by him, the appellant; that the proclamation having been issu- 
ed after the building had been completed, does not cancel the right 
of the Government in it, or make the appellant the proprietor of it ; 
rather that until the Government be m^e a defendant in the case 
it cannot be admitted in a court of justice ; moreover, that the plain- 
tiffs not having demanded the rent for the time previous to the issue 
of the proclamation, his delhand therefore has been divided in the 
present action. 

Sixthly. The principal sudder ameen states that in consequence 
of the appellant not holding his cutchery at the thannah house, in 
which he, the appellant, had placed his family, that he, the. appel- 
lant, held it (the cutchery) in the autchulla, the rent for the said 
autchulla cannot be demanded from the Government ; but as the 
point has not been raised by the Government, and as it will aj)pear 
that the expense of the repairs of the autchulla during the period 
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the cutchery was held therein, had been paid by the Government, 
the circumstance requires consideration ; further, the appellant never 
agreed to pay the rent, nor did the plaintiffs contradict the statement, 
and the principal sudder ameen also states, in his decision, that the 
plaintiffs cannot receive the rent 

Seventhly, The appellant held his’ outchery in the autchulla 
during the whole of the rainy season, and that the whole of the re- 
cords of that department were lodged there ; hence it is impossible 
that the walls of the autchulla could have been destroyed in con- 
sequence of the rain leaking into them ; that some of the witnesses 
for the plaintiffs value the autchulla at four hundred rupees and 
others at five hundred rupees ; that the papers exhibiting the re- 
ceipts and disbursements for erecting the autchulU have not been 
filed in the case, hence the declaration of the principal sudder amcen 
that the autchulla had cost the sum of one thousand rupees, and 
that the value of it at the time the appellant held his cutchery in 
it, was four hundred rupees, and that for want of repairs the walls 
were destroyed by the rain, is astonishing ; for, after stating that the 
plaintiffs are not entitled to rent, the principal sudder ameen has 
decreed the sum of rupees one hundred and forty-six, annas four, in 
their favor, on account of rent; further, that the plaintiffs are 
entitled to the loss sustained in the autchulla, whereas in fact the 
autchulla was never destroyed, because the appellant left it in the 
same condition as he got it ; and though a petition was presented to 
the principal sudder ameen soliciting a local enquiry, no notice was 
taken of it. * 

Eighthly, That tl^p principal sudder ameen having* awarded 
damages on account of danshayree of the haut, contrary to law in 
the amount of loss, and his having considered the new haut of Mo- 
hesh Chuckerbuttee as the benamee property of the appellant, is 
an unjust decision ; that the plaintiffs have not made the sflid Mo- 
hesh Cliuckerbuttee, a defendant in the case ; and until he is so made 
and the fact of the namee or benamee be first decided, the right 
of damages cannot be awarded. 

Nintlily, The principal sudder ameen having considered the 
kuddum trees, which the witnesses for the appellant proved to 
belong to the thannah, as trees in the ground of the garden in dispute, 
without first instituting a local enquiiy, is also an unjust decision. 

Tenthly, The principal sudder ameSn has on conjecture declared 
a large sum of money on the evidence of tutored witnesses for the 
plaintiff, on account of the quantity and value of mangoes and trees 
and their branches, without a local enquiry having first been made. 

Eleventhly, That Mr. Ledly had previously rented the aut- 
chulla with house and other lands at the rate of eleven rupees, four 
annas, subsequently to which Lala Tarachand Darogah occupied 
the said autchulla alone at four rupees ; that notwithstanding 
these facts are mentioned in the nuthee of the case, the priucipm 
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sudder ameen has fixed the rate of rent of the said autchulla at 
rupees eleven^ annas four. 

Twelfth. The principal sudder ameen having decreed only a 

{ ►art of the amount claimed by the plaintiffs and saddled the appel- 
ant wifji the wljole of the costs^ his decision is manifestly unjust. 

After the admission of this appeal, the appellant filed four prece- 
dents, one dated the 6th day of December 1798, No. 72, one dated 
the 13th day of March 1847, No. 743, one dated the 10th day 
of February 1846, and one dated the 15th day of June 1846, 
on the perusal of which and the whole of the papers of tlie original 
suit and this appeal, together with the decision of the principal sud- 
der ameen, the aforesaid precedents do not appear to me to apply to 
this case, because the haut not^being disputed there was not any 
necessity to make Mohesh Chuckerbuttee a defendant, to prove 
which the precedent No. 743 is filed. The respondents claim the 
loss they have sustained in their haut, the vendors, who frequented 
it, havingbeen forced by the police to leave it, the old haut, and 
to go to the new haut, therefore the precedents dated the 10th 
day of February 1846, and the 15th day of June 1846, are not 
applicable to the point. The respondents being in possession of the 
property in dispute, and there not being any dispute between Dubbeer- 
ooddeen and the plaintiffs regarding the said property, the prece- 
dent No. 72 is in like manner of no use to the appellant. The plea of 
the appellant to Russeedooddeen being a minor, cannot now be admit- 
ted, he. the appellant, not having noticed tliat point in the court of 
first instance. As it appears |hat the appellant had, contrary to the 
provisions of Reguktion L, 1824, cut down ^he trees, no person 
except himself, and certainly not the Government, should make good 
the damages incurred by his act The objections of the appellant 
stating that the principal sudder ameen, after having stated in his 
decision*that the plaintiffs are not entitled to rent for the autchul- 
la, and afterwards decreeing rent in the favor of the plaintiffs, 
appear to be contrary to the meaning of the decision of the principal 
sudder ameen. The twelfth objection urged by tlie appellant to being 
saddled with all the costs by the principal sudder ameen is inadmissi- 
ble, for the conduct of the appellant has been so oppressive and 
tyranical as appears in these proceedings, I consider the principal sud- 
der ameen has justly saddled the appellant with all the costs. Under 
these circumstances, and the*grounds of his decision having been so 
fully detailed by the principal sudder ameen, in all of which I en- 
tirely concur, I consider the decision?^passed by the principal sudder 
ameen, on the 1 1th day of August 1848, to be quite correct and 
just I deem the objection of the appellant frivolous and vexatious. 
I therefore dismiss this appeal, and confirm th^ decision of the prin- 
cipal sudder ameen. 

The costs of this court are to be paid by each party respectively, 
as some of the respondents appearea unsumifioned. 
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Present: W. LUKE, Esq., Judge. 

The IOth March 1850. 

No. 49 of 1849. 

Appeal from a decision of the iSfooij^siff of Bugree, ^reenath Bhooya^ 
dated 16M January 1849. 

Kumul Mudduck, after his decease, his son and heir, Surroop Mud- 
duck and others, (Plaintiffs,) Appellants, 
versus 

Doorgapershad Singh and others, (Defendants,) Respondents. 

This is an action for damages for losses enduing from illegal 
attachment, laid at Company’s rupees 115-8. The ;^aintiff' states 
that he cultivates 1 1 beegahs lakhiraj land, belonging to one 
Kenaram Gossein, and 5 beegahs of shewutter land belonging to 
Rughoonath Bhuggut, that the defendant Doorgapershad Singh sued 
out an attachment against one Bungsee Bagdee for balance 'of rent, 
on account of the year 1253 Umlee, &nd distrained plaintiff’s crops, 
and caused them to b? sold. 

The defendant pleads that the lands which plaintiff designates as 
lakhiraj are partTof his mal property, that whe^ defendants disco- 
vered that plaintiff’ cultivated the 5 beegahs of l^hd, which be (plain- 
tiff) states, belongs to Rughoonath Bhuggut, he caused him to be 
served with a notice under Regulation V. of 1812, to enter into 
engagements for a lease; the plaintiff neglecting to appear, a settle- 
ment was concluded with Bungsee Bagdee, and on his default his 
crops were attached and sold. ^ 

The moonsiflf nonsuits the plaintiff, the suit in its present form 
not being cognizable. The dispute, he observes, is evidentlj^ whe- 
ther the land IS lakhiraj or mal, and until that point is settled it can- 
not be decided whether plaintiff is entitled to damages or not 

I concur in this view of the matter. The cultivator has no doubt 
been induced to bring the suit in its present fornr in the hope of 
saving expense, as, in the event of his recovering damages, the deci- 
sion would have carried with it a declaration that the land was 
lakhiraj. 

The appeal is dismissed with costs, and the moonsiflf’s decision 
affirmed. • 
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The 19th March 1850. 

No. 122 of 1849. 

Appeal from the decuion of the Moonsiff of Bugree^ Sreenath Bhooya^ 
dated \Tth April 1849 . 

Kaseenath Pal, (Defendant,) Appellant, 

• « versus 

Gudadliur Dutt, (Plaintiff,) Respondent. 

This is an action for a bond debt, laid at Company’s rupees 
15-12-2. 

The plaintiff represents that in 1255 Pergunnatee, the defendant 
borrowed eleven rupees in cash and a certain quantity of dhan seed, 
for which he executed a bond to paj^ in kind in the month of Poos 
following ; in failure thereof, plaintiff now sues. 

The defendant denies the claim, and pleads that it is preferred to 
gratify revenge. 

The moonsiff decrees for the ])laintiff, with certain deductions. 
The testimony of the attesting witnesses, which there is no reason to 
doubt, the simature of defendant on the bond, which corresponds 
'witia,,that 4 >n nis vukalutnama, and the absence of all proof of en- 
mitjf^bn the part of defendant, are, he observes, all circumstances cor- 
roborative of the justness of plaintifi*’s claim. 

In appeal, defendant reiterates wljjat he urged below, and pleads that 
the plaint and replication are at variance, and that the evidence of 
the witnesses is conflicting and contradictory. The first plea, how- 
ever, is erroneous, and as regards the second, the evidence is not at 
variance«upon any points thal are material to the issue of the case. 
I see no grounds for interfering with the orders of the lower court, 
further than to direct that the claim be adjusted strictly with re- 
gard to the feriM of the bond. 

The appeal isHStnissed, with costs. 

The 19th March 1850. 

No. 136 of 1849. 

Appeal from a decision of the Moonsiff of Midnapore^ Gunga Gobind 
Surha^ieary, dated T^th April 1849 . 

Madhub Chunder Mujoomdar, (Plaintiff,) Appellant, 

. versus 

Beeroo Mundul, (Defendant,) Respondent. 

The plaintifiF sues for a bond debt for rupees 15-12, bond bearing 
date 20th Chyte 1255 Umlee, to be redeemed in the month of Assar 
following. ^ 

The defendant denies the claim, and ur^s various pleas to shovr 
that enmity existed between himself and the plaintiff The moonsiff 
remrks that the bond was written by one Keenoo Ram, son of 
Kanye Mytee, who is represented to be dead> and to have died in 
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Sawun 1255 Uxnlee, that Kanye My tee denies he ever had a son 
of that name, and his testimony is affirmed by other witnesses, that 
his son’s name is Beckoo Mytee, and that he died in Kartick 1256 
Uinlee. The moonsiff farther observes tliat the isumnuveesee, or 
list of witnesses cited by plaintiff, was fil^d 20th February 1850, cor- 
responding with 11th rhalgoon 1256 ; therefore Keenoo Ram was 
dead, as stated by the witnesses, plaintiff’ must have been aware of 
the circumstance, as he resides in the sathe village, and his motive 
in inserting his name must have been fraudulent. He, the moonsiff, 
attaches no credit to the testimony of the attesting witnesses, who 
are illiterate, and gives a verdict for defendant. 

In appeal, the plaintiff* persists that Keenoo Ram is a son of Kee- 
noo Mytee, and that the fact w©ul(^ have been established had the 
moonsiff* made a local enquiry. On a review of the proceedings, I 
see no grounds for interfering with the moonsiff’s decision. The 
truth of the claim rests entirely on the evidence of the attesting 
witnesses, which is too circumstantial to render its truth even pro- 
bable. The appeal is accordingly dismissed, with costs. 

The 19th March 1850. 

No. 41 of 1849. 

.v* 

Appeal from a decision of the Moonsiff' of Pertabporey Moulvee Golam 
Sohhan, dated Stk January 1849 . 

Bipropersaud Sana, after his death, his widow, Musst. TJnoj^oorno, 

(Plaintiff,) Appellant, , • 

1 * 

versus 

Gudacthur Mundul, (Defendant,) Respondent 

This is an action for a bond debt, laid at Comp&^s rupeepi 149-4. 
The bond bears date 18th Maugh 1251 Umlee, to be redeemed in 
the month of Assar of the same year. 

The defendant denies the claim, and pleads that the terms of the 
bond are at variance with facts. In the bond it is stated that the 
loan was granted to meet the expenses of the tiaafriage of defendant’s 
son, whereas defendant’s son was married in 1 250, and consequently 
the reasons assigned for the loan in 1251 had then no exigence. He 
further pleads that the plaintiff is the creature of one Ram Cumul 
Bhuttacharge, with whom defendant is at enmity, who has instigated 
this vexatious and unfounded claim to annoy him (defendant.) 

The moonsiff observes that the probabilities are strongly against 
the truth of the claim. In the first place, the stampt paper is en- 
dorsed to one Komol Gorye, who has no connexion with the present 
suit, 7 months and 26 days before the bond was drafted on it, and 
was supplied by the prosecutor, which is unusual in such 
The defendant appears tq be a man of some wealth andTcredit in the 
village in which lie resides, and it is therefore unlikely he should 
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travel a distance of five coss, accompanied by the witnesses who 
attested the bond, to borrow the sum specified, when he could have 
raised tlie amount without moving from his own village, where there 
are many respectable mahajuns who would have lent the defendant 
money, had he required it. The facts, the moonsiff observes, are also 
opposed to the truth of ihe^ demand. The evidence is conclusive 
that the marriage of defendant’s son occurred in 1250, and therefore 
the reason alleged in the bond for borrowing the money in 1251 is 
fictitious. The defendant’s signature on the bond does not correspond 
with that on other documents filed by defendants, and finally that the 
attesting witnesses and the writer of the bond reside on Ram Cumul’s 
property at a distance from the homes of both plaintiff and defendant. 

On a careful .review of the case, I* coincide with the lower court. 
In addition to the good grounds assigned by the moonsiff’ for reject- 
ing the claim, the evidence of the witnesses to the bond is totally 
incredible. The latter unanimously depose to the hour, the day, the 
month, and year of an occurrence which took place upwards of three 
years previous to their depositions, displaying a degree of accuracy 
beTOnd t!!e power of the mind to conceive. 

The appeal is dismissed with costs, and the moonsiff‘’s decision 
affirmed. 


The 21st March 1850. 

No. 154 of 1849. 

Appeal from a decision of th\ Moonsijf of Nemal, Mr, J, Snell, dated 
• 2 May 1849. ^ 

Ram Behra, (Defendant,) Appellant, 
versus 

* Rughonath Doss Byragee, (Plaintiff,) Respondent. 

This is an action for a bond debt, laid at Company’s rupees 31-11. 

The bond is dated 25th Sawun 1246 Umlee, for a certain quantity 
of*dhan, to be repaid with interest in the month of Maugh 1247 
Umlee. The defend^ts deny. 

The moonsiff considers the claim established by the evidence of 
the attesting witnesses, and decrees accordingly. Of the parties 
whose names are affixed the bond, one only can write or read, 
and that person is represented to have engrossed the bond. In his 
evidence nib denies having written it or signed his name to it. The 
moonsiff places no reliance on his word ; but his testimony appears 
to be entmed to as much credit as that of the other witnesses, who 
are quite illiterate and whose evidence carries with it improbability. 
This and other circumstances in the case warrant the conviction 
that the claim is altogether fictitious. ^ 

The apped Is accordingly decreed with costs, and the moonsiff’s 
decision reversed. 
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Tiif 21st Mabch 1850. 

No. 144 of 1849. 

Appeal from a decision of the Moonsiff of Culmijole^ Syud Imjad Ullee, 
dated 23rd May 1849. 

Moliuii Pal and others, (Defendants,) Appellants, 
versus • * 

Bykuntnatli Sing, (Plaintiff,) Respondent. 

The plaintiff sues for a bond debt, rupoes 61-14 — the bond bear- 
ing date 26th Assin 1251 Uinlee, to be redeemed in the month of 
Chyte following. 

The defendants deny, and plead that they have no knowledge 
of the plaintiff, who lives 8 codfe distant, that the suit has been in- 
stigated by Hafizoodeen and others, who were cast in a suit for 
damages, which defendants instituted against them. 

The moonsiff considers the claim proved by the evidence of the 
w itnesses for the prosecution, and the absence of all proof of the pleas 
set up by defendants, and gives a verdict for the plaintiff.^ 

From the records it appears that, on the 21st March, the moon- 
siff directed that the plaintiff and his witnesses, whose attendance 
had been reported on the 15 th idem, were to be present in court 
to identify the defendants. The former failed to appear on a 
frivolous plea, and the latter on the 27th March, who had obeyed 
the summons, represented that they had waited for ten days without 
attaining the object for which they had come, and prayed for leave 
to depart, which was granted. On 4he 30th March, both parties 
w’^ere again summonei to attend, but defendants, on the plea of 
sickness, failing to comply, the suit was proceeded with, and termi- 
nated as before .stated. The defendants had taken ©very means 
in their power to prove their first plea, viz.; that plainjiff was 
unknown to them and could not identify them, and the moonsiff’, 
before deciding the case, should liave given due weight to this 
circumstance, especially as the return of the peada ot the court 
showed that the plaintiff’s plea of absence in the first instance was 
untrue. The proof of identity was the mo^c requisite, as the wit- 
nesses attesting the bond state that they never saw the defendants 
before or after the execution of the bond, though they could then, 
the day on which they gave their evid^ce, recognize them. ^ Five 
years having elapsed since the date on which they swear they saw 
defendants, and then only for ten minutes, their power to identify 
could not have been acquired at that time, and the defendants’ plea 
therefore, (neither unreasonable nor improbable,) that Hafizoodeen 
had brought plaintiff and his witnesses to defendants’ village, whilst 
the suit was pending with a view to identify, was entitled to every 
consideration, but tlie moonsiff overlooked it altogether. The testi- 
mony of the witnesses attesting is, in my judgment, altogether 
unworthy of credit, ancl wdth reference to tljis and other dveymr 
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stances of the case, I deem the claim to be unfounded, and preferred 
to serve malicious ends. 

The appeal is decreed, with costs, and the moonsiff’s decision 
reversed. 

The., 21st March 1850. 

No. ‘ 143 of 1849. 

Appeal from a decision of the Moonsiff of Nemal, Mr, Snell, dated 16M 

May 1849. 

Binode Dass, (Defendant,) Appellant, 
versus 

Janokeyrarh Behra, son, and Narain Behra, brother of Gungadhur 
Belura, deceased, (PlmntWs,) Kespondents. 

This is an action for a bond debt, laid at 32 rupees. The bond 
bears date 16th Assin 1247 Umlee, and was to have been redeemed 
in the month of Bysack of the same year. 

The defendant denies and pleads that the claim is fictitious, and 
brought f^ward at the instigation of one Jankee Ram Doss, with 
whom he is at enmity. The moonsiff overrules all defendant s 
objections, and, considering the plaintiil* has proved his case, gives 
a verdict accordingly. 

There are several circumstances in this case, which have either 
escaped the attention of the moonsiff^ or which he has failed to 
notice. It is from these circumstances that the probabilities of the 
truth or otherwise of the claim are to be inferred. It appears tluxt 
the bondtwas given to Gungadhur, deceased, ten years prior to the 
institution of tins sbit, on the 18th Septembejp 1848. The deceased 
took no measures to recover his money, nor did his heirs till the 
date quoted ; and it is an extraordinary coincidence that there is 
only twj) days’ difference between it, and that on which the defen- 
dant filed a summary suit, viz., on the 16th September 1848, against 
Jankee Doss, the party with whom defendant is at issue, to set 
aside an illegal distraint made under Regulation V. of 1812. Two 
of the witnesses in behalf of the present plaintiff* are identical with 
those who gave evidenc,e in favor of Jankee Doss in the summary 
suit, and the presumption is warranted that Jankee Doss is, in some 
way or other, a party to the present action, as stated by the defen- 
dant Again, the bond h^ all the appearance of having been 
drafted long subsequently to the purchase of the stampt paper, 
which was evidently creased and discolored before the deed was 
engrossed on ^t The evidence of the witnesses is minute and 
circumstantfal to a degree, as to render it altogether unw’orthy pf 
credit I can come to no other conclusion than that the claim is an 
unfounded one, and that it has been brought to serve a malicious 
pu^se. , 

The appeal is accordingly decreed, with costs, and the moonsifPs 
decision set aside. * 
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Pkksent: J. C. brown. Esq., Judge. 

. The 8th Mabch 1850, 

No. 92 1846. 

'Regular Appeal from a decision passed by Baboo Ramlochun Ghose Rai 
Rahadoory Principal Sudder Ameen of Zillah NuddeOy on the 2^t1i April 
1846. 

liai Kissoree Dossee, mother of Chunder Seekur Bliowannej, aininor, 
(Plaintiff,) Appellant, 

i^ersus 

lladhamunee Dossee, mother and guardian of Hurrish Chunder Pall, 
a minor, and Kallee Piirshun Paramanick and Rutten Munce 
Dossee and Guugapurshad Ghose, (Defendants,) Respondents. 

The plaintiff* was a creditor of Radha Binnode Pall, the dcKJoased 
husband of Radhamunee Dossee, and*father of Hurrish Chunder 
Pall, a minor. 

Her plaint sets forth that Radha Binnode Pal, on the 19th of Maugh 
1246, deposited Company’s rupees 303 with Gungapurshad Ghose, 
as earnest money for a durpiittunoe tenure, and, on the 2nd (^f Jeyt 
1248, he paid the further sum of 550 rupees, making in all 853 
rupees, for which he obtained an acknowledgment (hath chittha;) 
and that, on the 30th of Sawuii 1248, he again deposited 2,000 
rupees, for which lie had no acknowledgment, and subsequently on 
the 2nd of Poos 1249, he gave her a draft on the said Gunga- 
purshad Ghose, together with the said acknowledgment for the 
above sums, amounting to 2,853 rupees, which were presented to 
Gungapurshad by her manager or agent, Ramrutten Paramanick, 
but Gungapurshad postponed the payment from time to time ; that 
in the meanWhile Radha Binnode Pall, her debtor, died, on which 
she prosecuted his heirs, and obtained a decree, and took out execu- 
tion, and applied for an attachment of the money in Gungapursliad’s 
hands, amounting to 3,567 rupees. • 

As Gungapurshad demurred paying the money in liquidation of 
Radha Binnode Pall’s debt, on the grounds that the money was de- 
posited with him for and Jn behalf of Kallee Purshun Paramanick, 
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the plaintiff was obliged to bring this suit against the heirs of Radha 
Binnode Pall, Kallee Purshun, his grandmother Rutten Munnee, as 
slie was his guardian, and Gungapurshad Ghose, for the money which, 
she states, the last named person had in deposit belonging to Radha 
Binnode Pall, and wliich he had assigned over to her in his life time, 
when he gave her the bt^rrat, and the acknowledgment for 853 ru- 
pees, alleged to have been grknted by the said Gungapurshad. 

The principal sudder ameen has dismissed her suit, after deciding 
on two points : first, whether the money in Gungapurshad Ghose’s 
hands was belonging to the estate of Radha Binnode Pall or not ; 
second, if the plaintiff had a right to have it paid her on account 
of her deci’oe, as belonging to the estate of her debtor, 

I do not think it was necessary fo|; him to look to those points : 
first, but to decide upon the grohnds of the plaintiff’s suit. She has 
stated that Radha Binnode Pall gave her a certain draft on Gunga- 
purshad Ghose, which she could not get him to honor. Yet when 
she prosecuted the heirs of her debtor, she did not mention so im- 
portant a point, nor did she apply to have the money in his hands 
attached until her case was decided, nor did she produce the draft 
or Gungaxrarshad’s notes of hand as j^art of the evidence of her 
claim. 

I therefore doubt the existence of those documents at the time 
she prosecuted ; and as she did not jirosecute till nearly a year after 
Radha Binnode’s decease, he could not have given them to her. 

So far I think she has not proved the grounds upon which she 
has brought this suit for a lien on the money in Gungapurshad’s 
hands. • « * 

Regarding the money, I cannot help belief ing that there has been 
some trickery and connivance between the heirs of Radha Binnode, 
the original debtor, Gungapurshad Ghose, and the grandmother of 
Kallee •Purshun ; for the money appeared in Gungapurshad’s books 
originally in Radha Binnode’s name, but, during the trial of the 
plaintiff’s (appellant’s) original suit for her claim on the estate, they 
have managed, by a decree of court passed on an amicable arrange- 
ment and by a registered receipt, to make out that it never belonged 
to Radha Binnode. 

Under these circumstances, I do not sec any reason to alter the 
principal sudder arneen’s decree. Tlie appeal is therefore dismissed, 
with costs against the appellant. 
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The 9th March 1850. 

No. 66 of 1847. 

lleffular Appeal from a decision passed hy Baboo Ramlochun Ghose 

Mai Bakadoor, Principal Sadder Ameen of Zillah Nuddea, on the 

19M of March 1847. 

Kallee Shunkur Niindce and othws, I^Plaintiffs,) Appellants^ 

ve^^us 

Mr. William Storm and others, (Defendants,) Respondents. 

The plaintiffs instituted this suit for the recovery of balances of 
land rent for certain lands within a defined boundary, which they 
alleged were due for the years 1249, 1250, and 1251 K*iE. 

The plaintiffs hold a kubooteut executed by the former proprietor 
of the Bamundie concern (Alexander MacArthur,) for the lands in 
question, the term of which expired with 1249 B. jE., in which 
kubooleut it is covenanted that the lands being liable to loss and 
gain, they are to be measured every year, and the rent adjusted by 
tlie quantity ascertained to have been held by the tenant. This, 
it appears, was regularly done up to 1250, and only a portion of the 
rent being paid, tlie balance is now sued for. 

The evasive answer given by the defendant, as ho is the locum 
tenens of Mr. MacArthur, is frivolous and inadmissible. He is un- 
doubtedly answerable for the rent up to the last day of the lease, on 
the teiTiis of the kubooleut, and for every subsequent year that he 
has held the lands in possession ; and it was incumbent on tjie prin- 
cipal sudder ameen to have caused ^ local investigation^ together 
witli measurement of^the lands within the botindaries declared in 
the kubooleut, before he decided the case. As it is, he has decreed 
according to the, defendants’ admissions, instead of being guided by 
the merits of the case. The decree having been passed without suf- 
ficient investigation with reference to the points at issue, I annul it, 
and remand the proceedings to the principal sudder ameen, with 
orders to restore the suit to its original number oil his file, and, with 
reference to the above remarks, to re-investigate it fully, and then 
decide it on its merits. 
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The 18x11 JVIakch 185(\ 

No. 11 of 1847. 

Regular Appeal from a decision passed by Baboo Ramlochnn G/iose Rat 
Jiakadoor, Principal Sudder Ameen of Zillah Nuddea^ on the \0th of 
December 1846. 

Suroopchunder Sircar Cliowdhurce, after his decease, Biiidrabiin 
Sircai* Chowdhuree and Sreeshchunder Sircar Chowdlmree, as his 
heirs, (Plaintiffs,) Appellants, 

• versus 

Rajah Nurhurree Chunder Rai, and Srihurrce Clmnder Rai, and Jai 
Hiirree Ohunder Rai, and Ummarnatli Bhuttacharge, the heir of 
Nund Coomar JJhuttacharge, deceased, and Bhogoo Munee Debia, 
mother of Mohanund Mookhoorjea and Radhikaiiund Mookhoor jea, 
minor sons of Govind Jeebun Mookhoorjca, deceased, and Mr. 
James Hills, and Goracliand Turruffdar, his goinashta, (Defen- 
dants,) Respondents. 

This suit was brought by the original plaintiff for tlie recovery 
of 72 beegahs of land and ihe mesne profits accrued therein, under 
the following circumstances : 

In 1 189 B. Rajah Ishan Chunder Rai, the father of Nurliurrce 
Chunder Rai, possessed 72 beegahs of birt lands in a village named 
Pabakhallee, of which he gave 31 beegahs at his father’s sradh to 
Ruglioo Ruttun Biddya Punchanun, and in 1194 B. S. he gave the 
remain^pg 41 beegahs of land to his nephew Sussee Blioosun Rai as 
birt. Oij the 6th of Maugh ^^22, Sussee Bhoosun Rai sold the said 
41 beegahs to Golfind Jeebun Mookhoorje;!, and on the 7th of 
Phalgoon 1228 the plaintiff purchased it from him and got posses- 
sion, and afterwards, when Ruglioo Rutten Bhuttacharge died, the 
plaintiff purchased the 31 beegahs he had possession of, from his 
son, Nund Coomar Bhuttacharge, and remained in undisturbed pos- 
session of both parcels of land till 1242, when Mr. James Hill 
and his servant, Gorachand Turrufdar, with the connivance of Nur- 
hurree Chunder Rai and other sons of Ishan Chunder Rai, jmt him 
out of possession, upon which he resorted to the criminal court, but, 
on account of there being some probability of an amicable adjust- 
ment, the jilaintiff allowed the suit to be struck off the file on the 
3rd of June 1836 ; after whi(jh he was about to institute a suit in the 
civil court, but the land was attached by the revenue officers for 
settlement under Regulation II. of 1819, and it was, settled for 
with Rajah Nurhurree Chunder and others. The plaintiff admits 
that he did itot prefer any claim to the land to the settlement officer, 
but that he does not consider to ba|^ his right to the land, which he 
claims by right of purchase. ^ 

The plaintiff has so bad a case that there is no necessity for pntcr- 
ing into the defence of the opposite party. 
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Tlic principal sudder ameen has divided the grounds he had lor 
dismissing the plaintitt'’s suit into seven heads, in a very prolix 
manner. 

The appellant has, in a very lengthy petition, aj)pealed from the 
decree, but has not suggested in it any point on which a doubt can 
arise as to the justness of it. ’ , 

After due consideration of the case, t see no grounds for altering 
the principal sudder ameen’s decision, for the following reasons : 

First — There is no proof adduced by the plaintift‘ (appellant) that 
the 72 beegahs of land he claims were granted to Rughoo Ruttun 
iihuttacharge and Sussee Bhoosun Rai, by Rajah Islian Chimder 
Rai. 

Second — ^There is no proof that the said grantqps -were ever in 
possession of the grants — the evidence of the witnesses for tlie 
plaintitf being, for the reasons recorded in the principal sudder 
ameen’s decree, very unsatisfactory. 

Third — The irreconcilable discrepancies in the plaintiflf’s state- 
ment to the magistrate, when lie instituted his suit under the provi- 
sion of Act IV. of 1840, and what he has stated in the pleadings in 
his civil suit. 

Fourth — The plaintiff’s reason for dropping the suit under Act IV. 
of 1840 is most unsatisfactory, as well as tlie way in whicli ho has 
endeavoured to account for not preferring any claim to the lands, to 
the settlement officer, when they were resumed under Regulation 
IF, of 1819, and when he allowed the settlement to be concluded 
with Nurhurrec Chunder Rai and others, without offering either 
opposition or objection, » 

Concurring (as 1 do Ibr the reasons stated above) with the princi- 
pal sudder ameen that the plaintiff has not proven his claim, and 
seeing no reason for altering the decision appealed from, under the 
provisions of Clause 3, Section 16, Regulation V. of 1831, 1 Confirm 
the decree, and dismiss the appeal. 


The 2 1st Maucit 1850. 

Case No. 67 of 1847. 

Reynlar Appeal from a decision passed hy Unboo Bamfochnn GhosCy Prin- 
cipal Sudder Ameen of Zillah Nuddea,^on the 20th March 1817. 

Luckhee Kallee Dassee, and after lier demise, her son, Sureish Chun- 
der Sircar, (Plaintiff,) Appellant, 

versus * 

Maharajah Sreesh Chunder Roy .srBahadoor and Juggurnath Dutt 
Biilhurrie Mullick, and others, i^'Defendants,) Respondents. 

Turf plaiptiff sued to obtain possession of 44 beegahs and 2 bis- 
was of birt land, situated in mouzah Kishengunge, which, she alleges. 
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she took in pnttiinee from Maharajah Sreesh Cliunder Roy Balia- 
door, on the 5th of Assin 1251, corresponding with the 18th Sep- 
tember 1844, when, she says, she obtained proprietary possession by 
tlie usual mode of putting a bamboo into the ground. The deed was 
duly registered ; but as the land was farmed to Bulhurree Mullick, 
from 1250 to 1 254, she only received the rent from him. On the 27th 
of January 1845, corresponding with the 15 th of Maugh, Juggumath 
Dutt prosecuted Bulhurree Mullick, and Surroopchunder Sircar 
Chowclhree, and the plaintiff in this suit, under the px’ovisions of Act 
IV*. of 1840, for disturbance of his possession, which he had by vir- 
tue of a mowroosce, or hereditary pottah, granted him by the late 
Maharajah in 1235, since which he has been in possession, and he 
obtained a decision in his favor, to rcKerse which, and to regain pos- 
session, the plaintiff has brought this suit. 

Juggumath Dutt, the defendant, answered that, on the 26th of 
Sawun 1235 B. iE., corresponding with the 9th of August 1828, he 
obtained a pottah in perpetuity for 45 beegahs of birt land from the 
darogha of the Thakoor Barree, named Sham Natli Mookhoorjea, 
who was a servant of the late Maharajah ; that in 1250, Surroop- 
chunder Sircar endeavoured to oust him under pretence that Bul- 
hurree Mullick (wlio was father-in-law of one of his sons) had taken 
a lease for five years of the land. He then gave a petition to the 
magistrate, who issued orders to the police to take care and keep 
the peace. In January 1845, he brought his complaint before 
the magistrate a second time, in wliich Bulhurree Mullick, and the 
present appellant, Luckhee Kallee, were included amongst the de- 
fendants, when it was taken up under Act IV. of 1840, and 
decided in his favor. 

Tlie principal sudder ameen has recorded as his opinion that the 
pottah, under which the defendant claims his right to keep posses- 
sion of the land in perpetuity, is not an admissible deed, because it 
was not granted by the actual birtdar ; but by a servant, and there 
is no proof that the servant had any authority to grant it, or that it 
was granted with the cognizance of the birtdar; but that it is clear 
from the dakliilas or receipts for rent, filed by the defendant, that 
the defendant had, for a continued period of upwards of 12 years, 
been paying rent for the land to the maharajah, which proved that 
his possession of them had been undisturbed for more than 12 years, 
and it cannot^herefore be efisturbed now by the plaintiff, who wants 
to obtain actual possession of it as her puttunee. He therefore con- 
siders that the defendants cannot be deprived of his right to culti- 
vate the land,* and that the birtdar, or his locum tenens^ has only a 
right to a fair rent for the lands ^|!laimed. He therefore dismissed 
the plaintiff’s claim, and decreed all the costs against her. 

From this decision both parties have jmpealed; the plaintiff 
because her suit has been dismissed, and the defend^t because 
the principal suddor ameen has recorded that the pottah, under 
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which he claims the occupancy of the lands in perpetuity, is 
inadmissible. 

I concur with the principal sudder ameen in the flew he has 
taken of the case. The whole dispute appears to have been caused 
by Surroopchunder Sircar, as it is only he and his connections who 
have opposed the defendant 

The rajah, in a petition given 4n by him in this case on the 27th 
of February 1847, denies the right of Sham Chunder Mookhoorjea 
to grant such a pottali as that exhibited by the defendant Jugger- 
nath Dutt, but has carefully avoided evefy thing in favor of the 
plaintiff’s claim. 

Under the above circumstances I confirm the principal sudder 
ameen’s decree, and dismiss th^ appeal. 


The 21st March 1850. 

Case No. 68 of 1847. 

Regular Appeal from a decision passed hy Bahoo RamlocJmn Ghose Rai 
Bahadoor, Principal Sudder Ameen of Zillah Nuddea, on the . 20th 
of March 1847 . 

Juggurnath Dutt, Khosal Chunder Dutt, and Nehal Chunder Dutt, 
(Defendants,) Appellants, 


Lukhee Kallee Dossco^nd Maharajah Sreesh Chunder Roy Baha- 
door, (riahitifts,) Respondents. 

The whole of this case and the grounds for the decisioit of it 
have been fully detailed in No. 67, decided this day. 

The appeal in this number appears to me to be frivolous, because 
the appellant is not dissatisfied with the principal sudder ameen’s 
decree, but with the mention he has made of the deed upon which 
he bases his claim to occupy the lands in perpetuity. If the person, 
who granted the pottali, had no right to grant it, he committed a 
fraud, and the appellant comiived at, and was an accomplice in, that 
fraud, and, therefore, his having beAi in possesi 5 »!pn for more 
than twelve years will not be in his favor, if the validity of the 
pottah should be enquired into. 

The prinidpal sudder ameen’s decree, which, according to the 
wording of it, only has reference |p the plaintiffs claim to actual 
possession, which has, for the reasons stated in it, been dismissed, 
which is quite sufficient, and he passed no order regarding the 
mouroflsee pottah. 4 

I therefore dismiss thki appeal, with costs. 


18 
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The 28Tn Makoii 1850. 

. Case No. 119 of 1849. 

Reyular Appeal from a decision passed by Baboo Gopeenath Bose, Moon- 
siff stationed at Santipore, on the \^th of November 1849 . 

Funchcowree Dabee and others, (Plaintifls,) Appellants, 

versus 

Oomeish Chundur Roy and others, (Defendants,) Respondents. 

This suit was instituted by the plaintiffs for the reversal of a 
summary decree passed by the collector, awarding interest on ar- 
rears of rent, which arrears not being disputed, this suit was only 
brought to recover the interest which, the plaintiffs said, they had 
been illegally called upon to {)ay.* The interest awarded in the 
summary suit amounted to rupees 17, annas 12, of which the moon- 
siff* disallowed rupees 4, annas 5, gundahs 12, leaving a balance of 
rupees 13, annas 6, gundahs 8, which he decreed against them, and 
from which order they have appealed, on the grounds that interest 
. was not claimable till the close of the year. 

The appellants’ objection to pay interest on the several instalments 
as they fell due, is frivolous, as in the first place they purchased the 
title of the former durputneedar, and in that kubooleut it was 
contracted, that the interest for the instalment of rent for one month 
was to be due from the 1st of the following month, and in the second 
place, summary decrees have, on several occasions, been passed for 
arrears of rent against them, and they never objected to paying 
interest ^n the instalments wJiich were over due till now\ 

I am of opinion \liat the moonsiff’s decisioii is perfectly consistent 
witli the decrees formerly passed for preceding years, and with 
Clause 5, Section 15, Regulation VIL of 1799, and no good grounds 
having; been shown by the appellant to alter it, I therefore confirm 
it, with, full costs against the appellants, whose appeal is dismissed. 

The 28th Makch 1850. 

Case No. 115 of 1849. 

Regular Appeal from a decision passed by Baboo Gopeenath Bose, Moon- 
sif of Santipore, on the I6th of November 1849 . 

Ramnaraii^Chattoorjeali tod others, (Defendants,) Appellants, 

versus ^ 

Oomeish Chunder Rai and others, (Plaintiff’s,) Respondents. 

This suit was first instituted before the collector under the pro- 
visions of Reflation VIL of Ij?^^ for arrears of rent, and the in- 
terest, which had accrued on the instalments, amounting in all to 
rupees 137, annas 5, of which rupees 136, ^i^nnas 2, pie 10 were 
principal ; and rupee 1, annas 2, pie 2 was the amount of interest 
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The appellants deposited the sum claimed, and under the provi- 
sions of Section 15, Regulation VIIL of 1831, the collector forwarded 
the suit to this court, for the purpose of its being disposed of with 
another suit, regarding the same matter which was pending in the 
court of the moonsiff at Santipore, which suit has been decided with . 
this, and also appealed and decided Iw me this day {vide case 
No. 119.) _ * ‘ 

This appeal is preferred for the sum of annas 8, gundahs 14, cowree 
1, which is the amount of interest awarded by the moonsiff against 
the appellant for arrears of rent The appellant states that no kist- 
bundec or kuboolcut has been filed by the putneedar, and that 
the interest is not chargeable during the year. The 'putneedar 
has filed the former durputnoedar’s kubooleut^ ^in which it is 
specified that interest was to accrtle from the first* of one month if 
the rent for the former remained due. The defendants, having 
purchased the rights of the former durputneedai’, are clearly liable ; 
and besides, summary decrees have, from time to time, been passed 
for the arrears and interest, when the rent has been due, and no 
objection has been made by the defendants till now. 

Under these circumstances, 1 am of opinion that no good reason 
has been shown by the appellant for altering tlie moonsifTs decree, 
which is in conformity with former decrees and with Clause 5, 
Section 15, Regulation VII. of 1799, and in consistence with justice. 
There is no occasion, as provided for in Clause 3, Section 16, Regu- 
lation V. of 1831, to summon the respondent. 

Ordered, that the appeal is dismissed, the moonsifTs deerdb con- 
firmed, and notice of this decision is to 1)6 given tip him, as provided 
for in the Clause last alluded to. 

The 28Tn March 1850. , 

Case No. 116 of 1849. 

Regular Appeal from a decision passed by Baboo Gopeenath Bose, Moon- 
si^ stationed at Santipore, on the 16<A of November 1849. 

Ramuarain Chatterjea and others, (Defendants,) Appellants, 

versus 

Oomeish Chunder Roy and others, (Plaintiffs,) Respondents. 

The facts and circumstances of this case are similar to those re- 
corded in ca§e 115, decided this day. The same order is therefore 
passed. 

The appeal is dismissed, the moonsiiTs decree is 'confirmed, of 
which intimation is to be given to him, as provided in Clause 3, 
Section 16, Regulation V. of 1831. 
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The 28th March 1850. 

Case No. 117 of 1849. 

Regular Appe&lfrom a decision passed by Baboo Gopeenath Bose^ Moon- 
siff stationed at Santipore^ on the \6th of November 1849. 

Ramnarain Chatterjea and others^ (Defendants,) Appellants, 

^ * versus 

Oomeish Chunder Roy and others, (Plaintiffs,) Respondents. 

The facts and circumstances of this case are similar to those re- 
corded in case 1 15, decided this day. The same order is therefore 
passed. 

The appeal is dismissed, and the moonsiff’s decree is confirmed, 
of which intimation is to be given to' him, as provided for in Clause 
3, Section 16, Regulation V. of 1831. 

The 28tii March 1850. 

Case No. 118 of 1849. 

Regular Appeal from a decision passed by Baboo Gopeenath Bose, 
Moonsiff stationed at Santipore^ on the \0t?i of November 1849. 

Ramnarain Chatterjea and others, (Defendants,) Appellants, 

versus 

Oomeish Chunder Roy and others, (Plaintiffs,) Respondents. 
The facts and circumstances of this case are similar to those re- 
cordeef in case 115, decided this day. The same order is therefore 
passed. * c 

The appeal is dismissed, and the moonsiff’s decree is confirmed, 
which is to be intimated to him, as provided for in Clause 3, Section 
16, Regulation V. of 1831. 

The 30th March 1850. 

Case No. 76 of 1847. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose 
Rai Bahadoor, Principal Sudder Ameen of Zillah Nuddea^ on the 
7th of April 1847. 

Mirtenjai Pandhee, (Plaintiff^) Appellant, 

• versus 

Gopal Goledar, son and heir of Dowcowrie Goledar,/Defendant,) 

Respondent. 

The plaihtiSp sued to establish his right to assess certain lands, 
which he declared the defendant had in his occupancy, amounting 
to 354 beegahs and 11 cottahs, the rent of which in dompany’s ru- 
pees was 564, 5 annas, 2 pie. , 

The defendant pleaded that he had a pottah for the lands he held, 
which were not more than 197 beegahs ahd 7 bis was, the rent of 
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which amounted to 77 rupees, 10 annas, which pottah was dated the 
3rd of Kartick 1209 B. JE. After some time Nilcomul Pal Chow- 
dhreo and others, tlie grandsons of the zemindars, took from his 
father 15 rupees, 6 annas, and 19 gundahs, in excess of the fixed 
rent They were accordingly sued, and a decree was obtained against 
them. They appealed, and on the 9th of:Bysakh 1232 B. -dS., their 
appeal was dismissed, and they were toM that, if they considered 
the pottah exhibited by the defendant’s father was false, they might 
prosecute him and have it cancelled. This they did not do, but 
took a kubooleut from the defendant’s father for 106 rupees, and 16 
rupees extra, which, on his suing them, was rejected. They ap- 
pealed and again lost their case, and after that they gave up the 
claim, since which there has been no claim brought against the 
defendant or his father, and thb plaintiff’s suit is ilbV barred, having 
exceeded the limited period allowed. 

The plaintiff urged that the defendant’s statement was all false, 
that there is no limited period for bringing suits for right to assess, 
and that he was ready to prove his rights. 

The principal sudder ameen, after recording tlie points at issue, 
stated that the only point to be decided was, whether the proprietor 
of the land had a right to demand more rent from the defendant 
than was stated in the pottah which the defendant holds ? 

He then proceeded to give three reasons why the plaintiff had no 
right to claim more rent, all of which, from the fact of the total want 
of satisfactory investigation, are wrong. 

The plaintiff gave in the names of twenty-four witnesses t^ prove 
his claim, but the evidence of only two*was taken. The plaintiff sets 
forth in his plaint, thjit the defendant had, by actual measurement, 
much more land than the alleged pottah allowed. This the princi- 
pal sudder amcen has not enquired into, though it ought to have 
been the subject of local investigation. He has also dismissed the 
plaintifi-’s suit as exceeding the limit allowed by law, but he was 
well aware, and there are some of his decrees extant to prove that he 
knows, that it has been ruled by the superior court, that there is 
no limit of time to the institution for suits for assessment ; and under 
these circumstances I think the decision he has passed in this case is 
highly discreditable to him. 

Being of opinion that the suit has been decided without due in- 
vestigation, and that it has been dismissed on insufficient and erro- 
neous grounds, I return the case to its former place on the principal 
sudder arneeft’s file, and he is directed to make a full and satisfactory 
investigation, and to decide the plaintiff’s claim on its,merits. 

The amount of stamp for the appeal is to be returned to the ap- 
pellant, whose costs will be awarded, as may appear just, when the 
case is finally disposed of. 

Th& respondent, having voluntarily appeared by a vakeel, is to pay 
his own costs. 




ZILLAII PATNA. 

Present: R. J. LOUGHiTAN, Esq., Judge. 


The 6th March 1850. 

No. 11. 

Appeal from a decision passed by Mr, E, DaCosta, Principal Sudder 
Ameen^ on the hth February 1849 . 

Juggurnath Suliae, (Dofendaiit,) Appellant, 
versus 

Radha Beebee, guardian of her minor son, Liichmun Pershad, heir 
of Boolakee Lall, (PlaintiflP,) Respondent 

Plaintief, having obtained a summary decree in the collector- 
ate against the defendant for the arrears of rent of an estate farmed 
by him, after the lapse of nearly ten years from its date brought 
this suit to recover the amount, viz. rupees 157-3-9, or Company's 
rupees 163-4-6, with interest, amounting to Company’s rupees 
188-13-3, on the ground that she could not, according to law, bring 
the real property of the defendant, other than the subject of the farm, 
to sale, in execution of the said decree. * 

The principal sudder ameen’s decifion lays dpwn two points for 
adjudication, viz., first,* whether real property can or cannot be sold 
in execution of a summary decree ; and second, whether the defen- 
dant’s objections to the justice of the summary decision are open to 
investigation and decision in this suit ; and a decree has beeif passed 
in favor of the plaintiff for the amount sued for, after adjudicating 
these two points solely. 

The appellant appeals on the ground that no notice was taken 
by the principal sudder ameen of two other objections urged by 
him in his answer, and which I find, on examination, to be therein 
contained. They are these — first, that plaintiff compromised the mat- 
ter after the passing of the summary decree, eng^ing not to exe- 
cute it, and so induced him to abandon*his intention of instituting a 
regular suit to get it annulled ; secondly, that plaintiff having neg- 
lected to execute her decree, or to proceed otherwise for the re- 
covery of the amount for so long a time, could not, according to 
law, claim interest, and in no ease could she claim interest exceeding 
the principal sum claimed. These objections ought to have been 
investigated and disposed of. I therefore reverse the decision as in- 
compl^e, and remand the suit to be again tried with advertence 
to them. The value of Jthe stamps will be returned to the appellant. 
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The 12Tn March 1850, 

No. 16. 

Appeal from a decision bp Rae Lala Shunkur La% Principal Sudder 
Ameeuy on the Wh February 1849. 

Munnoo Singh and others, (Defendants,) Appellants, 

' versus 

Mr. J. Davidson, (Plaintiff,) Respondent. 

Suit laid at rupees l,l<64-0-0, for recovery of an advanced pay- 
ment of a year’s rent of a lease, granted for the cultivation of indigo, 
together with the loss sustained hy the ejectment of the plaintiff in 
the first year of the lease. 

The plaintiff std.tes that Munnoo Singh, and others of the defen- 
dants, gave him a lease and executed a deed of lease in his favor on 
29th June 1846, taking one year’s advanced rent for 75 beegahs 
of land in Paleekhass, and gave him possession ; but on his first pro- 
ceeding to sow indigo upon the lands, he was opposed by the defen- 
. dant Mr. Betts, on the plea of a lease by the abovementioned defen- 
dants, who, denying plaintiff’s lease, in concert with Mr. Betts, applied 
for the interference of the magistrate, and through it ejected him. 
He claims damages at twice the amount of the rent, for two years, ac- 
cording to certain precedents. The defendants, denying the execution 
of any lease in favor of plaintiff, assert the execution of one in favor of 
Mr. Betts, on the 9th July 1846, for 60 becgalis of land in Kamnatli- 

f oor Rilee, which is the same mouzah as that which plaintiff calls 
^aleekh&ss, and thQ lands Icaied are a part of those for which plain- 
tiff claims indemnification. • 

The principal sudder ameen, finding the plaintiff’s lease proved by 
the document duly authenticated by the depositions of the subscrib- 
ing witnesses, and seeing reason to believe, from a deposition of 
Jugunnath Singh, servant to Mr. Betts, wherein he stated the 
quantity of land in his master’s lease to be 100 beegahs, that that 
lease was not in existence so early as its date indicated, and being 
also of opinion that even if it were, it could not bo valid, and that its 
execution showed collusion between the parties to it, with a view to 
injure and defraud the plaintiff, gave judgment for the indemnifica- 
tion claimed, viss. calculated at an amount equal to twice the annual 
rent for two years, on view ©f the decision of the judge of Shahabad, 
dated 22nd February 1844, in a similar case, and the amount of re- 
muneration claimed under similar circumstances by Mr. Betts him- 
self, in a suR against the plaintiff!, with interest and costs, 

Munnoo Singh, Bhekaree Singh, Choonnee Singh, and Bhichook 
Singh, defendants, appeal against this decision, saying that, ' if Mr. 
Betts opposed the plaintiff* and prevented him from sowing his indigo, 
they ought not to be held responsible; and secondly, that the plaintiff 
has not proved the amount of his loss, which he ought to have done. 
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Munnoo Singh was the only one of the appellants, who defended tl\p 
suit ; the others can liave no claim therefore to be heard in this court 
With regard to the second plea, it is difficult to imagine how the 
j)laiutiff* was to exhibit actual proof of liis loss consequent on the 
fraudulent conduct of the defendants. He assigned the ground on 
which he claimed to recover compensg.tidy at a certain specific rate 
in his plaint ; that was a precedent of another zillah court. It was 
incumbent on defendants, if they did not admit the principle, to com- 
bat it, which they did not : they cannot now do so in appeal. The 
punishment to which they have been subjected for a gross and 
fraudulent violation of contract, and abetting the same, is out of all 
jiroportion light in comparison of their delinquency, arid the com- 
pensation adjudgcd.to plaintiff, mothuig beyond what, is moderate and 
reasonable. I dismiss the appeal, and confirm the decision, without 
issuing notice to the respondent. 


The 13th March 1850. 

No. 14. 

Appeal from a decision passed by Rae Sktmker Lall^ Principal Sudder 
Ameen, on the \9th February 1849. 

Bheckaree Singh and others, (Defendants,) Appellants, 
versus 

Kishoon Purshad, (Plaintiff,) Respondent. • 

Suit laid at rupees 1,247-2-6, for possession pf a 3^ anha share 
of mouzah Jumeelpore 4*alee and an 8 anna share of Palee Dirgh- 
nath, by the annulment of a deed dated 21st Assin 1248 F. 

The plaintiff stated that receiving a loan of 600 Sicca rupees from 
Byjnath, the ancestor of the defendants, he had leased to Mlm the 
above and a share of Paleekhass, by deed of lease of 27th Poos 1231 
F., and repaying the money, had received back the deed on the 9th 
Cheit 1253 F., and that when he subsequently leased out the pro- 
perty to Jutadharec Singh, the latter was kept out of possession by 
the defendants, by means of proceedings under Act IV of 1840, on 
the false pretence of a deed of lease executed in favor of Byjnath, 
the deed which plaintiff sues to have declared null and void. De- 
fendants plead the genuineness of the deed of lease, which, they say, 
the plaintiff executed, receiving the sum of 1,051 rupees, out of which 
he paid off the first loan and received back his lease of 1231 F. 
cancelled. , * 

The principal sudder ameen proposed for enquiry the following 
points, viz., whether the deed plaintiff sues to cancel is genuine, and 
executed upder the circumstances stated by the defendant, or whether 
it is falle and pretended, and the lease executed in favor of Juta- 
dharee genuine ? • 


19 
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Tliis case exhibits a disgraceful specimen of evidence of witnesses 
contradicting each other. Those broiiglit into court by the plain- 
tiff declared that they witnessed the repayment of the amount of 
the first loan, and the return of the cancelled lease on the 9th 
Cheit 1253 F. at Chupra. Those on the contrary, whose names 
appear as subscribing witnesses to the deed of lease, which plaintiff 
sues to declare forged, state positively that it was executed, and the 
old lease returned to the plaintiff, on the 21st Assin 1248 F., at 
Patna. Moreover each party produced a set of w itnesses, who de- 
clare that those parties were at places others than those at w’hich 
the opposite party asserts the cancelled lease to have been returned 
to the jdaintiff^ and the money to have been repaid at the dates alleged 
by each. The principal suddcA’ amv^en assigns several reasons for 
not believing the testimony of the witnesses on the side of the defen- 
ilants, partly drawn from their statements, and partly from other 
sources, and therefore decrees the plaintiff’s claim, with costs. The 
appeal endeavours to refute the reasons and arguments of the princi- 
pal sudder ameen one by one. 

For the following reasons I think that the principal sudder ameen 
lias arrived at the right conclusion. First, it is evident that, as the 
defendants admitted the facts of a prior lease having been executed 
and cancelled, and the date of cancehnent having become a question 
in consequence of their denial, it is for them to prove the true date, 
at tlie same time proving the date of cancolnient recorded on the 
lease iiself, to which, as well as to the acknowledgment of receipt of 
the mojiey, their names ami the names of witnesses are appended, 
to he a forgery : fiarticularly now^ in ajipeyl after those witnesses 
have been examined, and their testimony found by the lower court 
to be creditable testimony, in which, in spite of what has been urged 
by the^appellants, I am compelled to concur. Accordingly, the defen- 
dants caused several witnesses to be examined in the lower court, 
whose names are subscribed to their alleged lease of 1248 F., who, 
if they arc to be believed rather than the witnesses on the side of 

E laintiff, prove the forgery of the date of cancehnent of the first lease, 
y proving that it was returned, not indeed with any endorsement ac- 
knowledging its cancehnent, for that defendants themselves did not as- 
sert, but as understood to be cancelled, by payment out of the amount 
of a new loan contracted Jiy plaintiff and secured by a new*^ lease 
five years previous to plaintiff’s alleged cancelment of the old one. 
It seems to be believed by the parties who bring this sort of wit- 
nesses into cqurt, that the credit of Indian witnesses is so good, that 
it is only necessary for them to assert any thing, however monstrous, 
or unlikely, to be forthwith believed. Itis necessaij to teach such 
parties that the contrary of tliis rule is necessarily followed. Now 
in this case, the improbabilities of the statement of tha defendants 
are very great After a settlement of 4m of the mchuls of the farm 
by the revenue authorities, by which its ctesessipent to the revenue 
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was fixed so high as to increase the aggregate assessment of them 
all on the very day following, the ancestor of the defendants advanc- 
ing rupees 451 in addition to what plaintiff already owed him, enter- 
ed into a new engagement to pay Company’s rupees 127-14-6, 
instead of Company’s rupees 99-10-2, payable under the old lease; 
and the only reason for this unasua\ cqpduct in a money lender 
assigned by the appellants is his liberality, and the good terms on 
which he happened to be with the plaintiff. Second, it is improbable 
also, even if these circumstances were tru^ that plaintiff should not 
insist on the defendants’ endorsing on the cancelled lease an acknow- 
ledgment of the receipt of the money on a certain date under their 
signatures. I'he cancelled lease bears such an endorsembnt, and to 
show that it is a fprgery, defendants ought to havp proved that it 
was given back without such an endorsement. Thirdly, the can- 
celled lease bears on it the proof of its having been filed in the de- 
puty collector’s office, prior to the settlement above alluded to; but 
the date of its return to the defendants, contrary to the usual custom, 
is not endorsed upon it: this of itself gives rise to the suspicion that 
it was returned after the date of the lease of 1248 F., but I find 
that, with a view to show that it was still on the proceedings of the 
deputy collector at that date, plaintiff exhibited the copy of an 
order of that functionary, forbidding the return of any original 
document, until orders should be passed in regard to the rival claims 
of the parties by the higher authorities, and of a second order 
dated 12th August 18)19, granting a copy of the said Icjso on 
the application of the mokhtear of ^lefendants’ ancestor. Now 
supposing defendants’ statements to be triKf, it would liardly 
liavc been difficult for tlicin to have proved the return to their pre- 
decessor of the document, before the date of the lease of 12 18 F. ; 
and their failure to do so is presumptive proof that it was not in 
their possession till afterwards. Fourthly, it appears that the plain- 
tiff' from the year 1231 to 1253 F. made no attempt to evade his 
(‘ontract or contracts with the ancestor of defendants, and itis highly 
improbable that without any real right to assert, or injustice to com- 
plain of, and after the possession of the opposite side of 5 years’ dur- 
ation, under the new lease had been confirmed in the snmiiiary juris- 
diction, the plaintiff^ on the strength of the testimony of a few false 
witnesses to the date of return of a cancelled document, should risk, 
oven if he could muster the expense of a law-suit, in the hope of dis- 
proving a bon^^fide lease under which defendants had so long been 
in possession ; apd why if he determined upon so rash an undertaking, 
he postponed it for 5 years it is difficult to conceive.* Fifthly, with 
the defendants the case is different If the plaintiffs statement is 
true, no sooner had the time come for them, either to yield the 
estates jor to retain them by a fraudulent stratagem, than they put it 
in practice, encouraged, if their own statement in regard to their pos- 
session is true, by the vmitago ground which that gave them. They 
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had only to keep possession and put plaintiff to the proof of his 
rights in the civil courts trusting to the chance of his being un- 
able to command the funds, they having the possession of the source 
of Ins means. If the plaintiff, however, was in possession, as, he as- 
serts, that fact would be strong corroboration of his statement, and a 
refutation of that of defendants ; but although from the defendants 
having originated the proceedings under Act IV. o:ftl840, it may bo 
doubted whether they were in possession, yet as the magistrate and 
the sessions court considered it proved, perhaps it cannot now be 
called in question. Sixthly, there is a ground for deeming a fraud 
on the side of defendants probable, from the evidence of a fraud of 
similar nature on their part, exhibited in the proceedings held by the 
magistrate under^the aforesaid ^ct hi this case, but committed on a 
different individual. The appellants, it appears from these proceed- 
ings, complained of the respondent and Mr. Davidson, an indigo plan- 
ter, for disturbing their possession and that of their under-lessee, 
Mr. Betts, upon the lands of their farms, stating that, in consequence 
of a settlement of Paleekbass with the late rent-free holder, they had 
lost possession, but regained it by coming under engagements with 
that party, after which they under-let 85 beegahs in the three melials 
generally to Mr. Betts. 

Mr. Davidson replied, stating that he held 75 beegahs in Paleekhass, 
including those claimed by Mr. Betts, under a prior lease from 
the complainants. Mr. Betts’ possession being made out to the 
satisfajition of the magistrate, Mr. Davidson was compelled to sue 
for damjiges, and obtained ^ decree. 

This case came 'before me in appeal ; and, the appellants, the same 
parties as in the appeal under trial, no longer thinking it advisable to 
deny the lease granted by one of them to Mr. Davidson, objected to tlie 
decisioji on other grounds ; the appeal was decided in this court yester- 
day, on the ground of fraud and abetting fraud being apparent on the 
part of the appellants. It is true that this decision not having been 
regularly brought before the court by the parties in evidence, it may 
not be altogether in accordance with the usual practice to allude to 
it. Great evils, however, require violent remedies, and I know not 
how peijury and subornation of perjury can ever be detected, if a 
slight deviation from form is never to be permitted in the search 
after the proofs of them. ♦Besides all these reasons, I find those 
which the principal sudder ameen has drawn, from the evidence it- 
self of the defenaants’ witnesses, to be very cogent, and that the ap- 
pellants havejutterly failed to refute thenft 

I am therefore convinced that the deed of l^ase, which the plain- 
tiff seekis to annul as forged, is a forgery, and the subscribing wit- 
nesses periured witnesses, and consequently that this appeal is utter- 
ly groundless and vexatious and precisely such as Regulatign XIII. 
of 1796, Section 3, was intendecf to meet I dismiss the appeal, 
confirm the decision without summoning thS respondent, and sentence 
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each of the appellants, viz., Bhikaree Singh, Choonnee Singh, Bhichook 
Singh, and Munoo Singh to pay a fine of 500 rupees. 


The 27Tn March ^1850. 

* No. 17.* • 

Appeal from a decision passed hy Mr, E. EaCosta^ Principal Sadder 
Ameen^ on the 20th February 1849. 

Sadut Alleo, Feeda Alice, HyderHossein, and Oomritoon-nissa 
alias'l&QO Jan, (Appellants,) Respondents, 
versus 

Lootf Alice Khai!, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 448-13, for possession on 
certain houses stated to have been sold conditionally to the plaintiff, 
with house rent from the date of the deed of sale, on the ground of 
the sale having become absolute. 

The plaintiff brought his suit in the first instance against Sadut 
Alice, Feeda Allee(both for themselves, and in the capacity of attorney 
with general powers on the part of Nijabut Alice) Imam Allee, Hyder 
Hosscin, son of Tarufoonnissa (seller), and Jiunnoo Jan, stating that 
they received from him the sum of rupees 350, and executed in his 
favor a deed of conditional sale to become absolute or to be annull- 
ed, on non-payment or payment of the price within one year from 
the date of sale ; and these persons, w'ith exception of Ilyder Hossein, 
appear with Tarufoonnissa to be namefl, in the ojipacities also above 
mentioned, in the deed* as the sellers. The signatures, however, on 
the deed do not corres))ond exactly with the names of the sellers in the 
body of the iiistrilment, being those of Sadut Alice, Feeda Allee, Imam 
Allee, and Bunnoo Jan, written by the pen of Imam Alice ; •Nijabut 
Allee, written by the pen of Sadut Alice, styled general mookhtear ; 
and Tarufoonnissa by the pen of Sadut Allee, After issue of notice 
according to the plaint, the plaintiff moved the court by a petition 
in which Nijabut Allee is styled defendant, and Sadut Allee and Feeda 
Allee are no longer styled his mookhtears, to issue notice toNijabiit 
Allee as well as to the other defendants, personally. This petition, 
dated 30th November 1847, does not state the place of residence of 
Nijabut Allee. Nevertheless an order w^as passed conformably to the 
request contained in it, that notice should issue to the persons named 
on it as defendants, and one notice was issued to all, in which they 
are all styled inhabitants of Moghulpoorah. ^ • 

In acknowledging the notice Sadut Allee in a separate receipt ap- 
pears to have stated that Nijabut Allee lived in LucKnow and Bunnoo 
Jan had died at Cawnpoor, leaving heirs living at Bans Bareilly. 
Subsequently on a verbal admission of plaintiff’s vakeel that Nijabut 
Allee lived at Lucknow,., he was directed by the court to state the 
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particulars of tlic locality, and eventually notices were sent to the 
resident of Lucknow, but could not be served on account of the 
defendant not being found at tlie locality indicated in the papers. 

In consequence of this, plaintiff, in a petition, dated 2lBt December 
1848, prayed for judgment in regard to the shares of the other de- 
fendants, excepting that of Nijabut Alice, for which he would sue 
separately wlien he could^effect the service of the usual notice upon 
him. An order was passed upon this petition for striking out the 
name of Nijabut Alice from amongst the defendants, and for adjudi- 
cating the case independeht of his share. Accordingly a decree has 
been passed, in which it is stated that phuntifi‘*has entirely with- 
drawn his claim to Nijabut Alice’s share of the houses, for possession 
on the remaining shares without any ^ecification of tlieir extent, and 
for rents from the ’date of tlie ddfed, on the grounds of the validity 
of the deed of conditional sale, and the foreclosure of the mortgage 
liaving been satisfactorily proved. 

One of the grounds of the appeal is, that plaintiff having relin- 
quished his claim to the share of Nijabut Alice, the sale cannot be 
said to have become absolute; that in fact plaintiff has changed the 
complexion of the transaction and made it one of simple mortgage I 
Another ground is that tlie principal sudder amecn, in his decree, lias 
declared it to be proved that Bunnoo Jan was also called Boo Jiui, 
whereas Bunnoo Jan is dead, and Boo Jan, a distinct person, is still 
alive, for which reason it is to be understood she, in appealing, styles 
lierself defendant, though she is not so styled either in the pleadings 
or in the judgment of the decision, albeit it is mentioned in the 
reasons jfc above noticed, that Bunnoo Jan is also called Boo Jan. It 
is not necessary to notice the other 'pleas contained in the extremely 
prolix" and confused moojibat of the appellants, because, for the fol- 
lowing reasons I consider the fact, stated in the first mentioned 
plea, vk., the exclusion of Nijabut Allee’s share from adjudication, 
sufficient to vitiate the decision. 

Firsts the decree is indefinite as regards the shares on which pos- 
session is adjudged, with back rents. Secondly^ as plaintiff, in the 
petition praying for judgment exclusive of one sliare, intimates his 
intention to sue subsequently for that share, tlie decision is opposed 
to the express provisions of the Circulars of 3()th September 1847 
and 11th May 1839, proliibitory of the division of a claim and to 
the principle of the decisioif of the Sudder Dewanny Adawlut in 
the case of Sadhoo Lall and others versus Naeema Beebee and 
Enact Alimud, in Select Reports, vol, 3, page 159. Thirdly ^ it appears 
to me that plaintiff’ made this very questionable motion being left 
without alternative, by the omission of the principal sudder ameen 
to take the steps prescribed by Clause 3, Section 2, Regulation II. of 
1806, towards the end, viz., " the notice, if the suit be for land or 
other immovable property, shall be served on the defendant’s *agent, 
or representative in charge of such propertyj” and by the misdtrec- 
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tion of the principul sudcler amecn in ordering notice to be served in 
a foreign state, where it was found impossible duly to serve it. 
Under these circumstances, I reverse the decision as contrary to 
established practice and rule, and otherwise imperfect, and I'emand 
the suit to the principal sudder ameen’s court for re-trial. It will be 
the duty of the court to reject the pw^ of petition of 21st 
December 1848, and to call on the plaintiff to point out the agent 
or other party in charge of the share of Nijabut Alice in the property 
under litigation, and to issue notice to him according to law ; and 
having done so, again to decide the suit oii*a full consklcration of the 
merits in regard t6 the whole claim. The value of the stamps of 
the appeal will be refunded to the appellants. 

• T" 

Tue 27tii March 1850. 

No. 207. 

Appeal from a decision passed by TJnnund Missevy Moonsiff of the City, on 
the July 1848. 

Jhoomuk Singh, (Defendant,) Appellant, 
versus 

Syud Ameer Alice, (Plaintiff,) Respondent 

Suit for rupees 31, the value of a Cashmere shawl, &c. 

The plaintiff stated that ho borrowed from defendant the sum 
of rupees 25, pledging two Cashmere shawls, that he repaid the 
money with the interest, amounting to rupees 8 annas 4, to defendant, 
on his promising to return the shawls ; j:hat he sent Kamal and 
Halim Buksh with defijndant to receive them, blit he restored only 
one, promising to give up the other on his return from the fair at 
Chutter. 

Defendant answered that lie got the amount for plaindft from 
Ketroo Sahoo, (who also put in a petition in the moonsiff’s court,) 
and the shawds were deposited with that person, who gave pp one 
of the shawls on plaintiff repaying rupees 13, annas 2; rupees 12 
being credited to him in the principal, and rupee 1 annas 3' in the 
interest, which amounted only to rupees 4 annas 12, at the time the 
payment was made, notf as plaintiff says, to rupees 8 annas 4. 

Themoonsitf decreed the value of the shawl, on the ground that 
plaintiff’s witnesses had proved the rep^ment of the amount pleaded 
by him. Appellant objects to their credit, and contends that tlie reten- 
tion of the sbiiwl by the lender is proof sufficient of part of the debt re- 
maining due, and that his witnesses proved plaintiff'^ acknowledgment 
of the amount of the balance. The respondent contendfs that the state- 
ment of his witnesses are unshaken by any thing adduced on thip 
posite side. I find the evidence of respondent’s witnesses as might 
have .been expected under the circumstances. They all relate tllfe 
repayment of the money, viz., rupees 25 principal, and rupees 8 in- 
terest ; but not one of them states himself to have been a witness of 
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the repayment. In short, as evidence of tliis fact, their statements 
are absolutely valueless, and the moonsiff is much to blame in 
permitting such vague statements to be made by witnesses in his 
court, without cross questioning them as to the source of their know- 
ledge. 

The respondent lias failed Jo prove repayment of the money bor- 
rowed, and therefore he is not entitled to a decree for the restoration 
of tlie articles pledged. 1 therefore reverse the moonsiff’s decree, 
and dismiss the suit, and adjudge respondent to pay all the costs in 
both courts, with interest \o the day of payment. 
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Pbesent: H. V. HATHORN, Esq., Judge. 

' ' • 

. The 1st March 1850. 

No. 17 of 1847. 

A Regular Appeal from a decision pasae^ by Moulvee Mahomed Rafiq^ late 
Principal Sudder Ameen of Sarun, dated 2%th April 1847. 

Maharaja Nowul Kishore Singh, (Plaintiff,) Appellant, 
verms 

Hurrihur Dut Sahee and Retoraj Sahee, (Defendants,) 

Respondents. 

Claim, for possession of 150 beegahs of land in tolah Belwa, mou* 
zah Hitchapal, tuppeh Sathee, pergunnah Mujhowah, and for reversal 
of survey proceedings dated 2nd April 1845, &c., and summary orders 
of the joint magistrate of Ohumparun, &c. Value Company’s rupees 
3,000. 

This suit was instituted on the 25th September 1845.. Defendants 
represent themselves to be the birtdars« of Renpoor and Muhoowa, 
villages situated at the extreme south of tuppeh dopala ; plaintiff’s 
village Hitchapal is in tuppeh Sathee to the south of Gopala ; and 
the msputed spot k a tongue of land in tuppeh Gopala running 
into tuppeh Sathee, which land is surrounded on the south,* east, 
and west by the lands of Hitchapal ; the two tuppehs being sepa- 
rated by the rivers Pundyee to the east and Ajwan {alias Amjanwan)* 
to the south-west. A previous dispute appears to haVe ^isen in 
1241 Fussily, when the maharaja deputed two’ of his own people to 
arbitrate the case, and these two persons, viz., Heeralal and Jotiklal, 
(sons of the pergunnah caiioongoe,) proceeded to the spot, and, in the 
presence of numerous witnesses, prepared a map of the disputed land,^ 
and submitted a report to the raja declaring the said land to apper- 
tain to Rajpoor Muhoowa, tuppeh Gopala: copy of this report and 
map bears the* seal of the maharaja of Bettian, which it is in vain 
for him to deny, however it may have been obtained. , ; 

Subsequently, the farmer of the defendants, styled Hrtda^ of 
Rampoor, instituted summary suits against the cultivators of the dis^ 
putea tolah for rdhf and got decrees ; the ryots, dissatisfied, instituted 
regular suits to reverse uiese summary awards, but these suits were 
also dismissed im l842; ^the defendants were also maintained in 
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possession by the criminal authorities under Act IV. of 1840, (with 
reference to the local enquiry of 1841, above alluded to.) This 
regular suit is now brought by the maharaja to establish his proprie- 
tary right in the disputed land, and to cancel these numerous pro- 
ceedings which have been held against him. 

I observe that all former proceedings in this case have been based 
upon the report and map of the two arbitrators appointed by the 
raja himself, and certainly there appears no better evidence or proof 
forthcoming. Moreover, the fact of a river dividing the two tuppehs 
and the two viilages of the contending parties, as set forth in the sur- 
vey maps, which accord with the arbitrators’ map, and the disputed 
land being situated on defendants^ side of the said rivers vi?., in tuppeh 
Gopala, is very much in defendants’ favor. The onus prohandi at any 
rate falls on plaintifi', and he has clbarly failed in proving that the 
land belongs to tolah Belwa appertaining to mouzah Hitchapal. It is 
to be understood that no enquiry has been made in this case into 
the validity of defendants’ alleged birt tenure. 

ObD£R£I>, 

That this appeal be dismissed, with costs, and the deciKsion of the 
lower court be confirmed. 

The 1st March 1850. 

No. 18 of 1847. 

A Regular Appeal from a decision passed by Moulvee Mahomed Bafq, 
Ibte Principal Sudder Ameen of Sarun, dated 28 th April 1847- 

* Kottlessur JVfisr, (Elaintiff,) Appellant, 
versus 

Begoo Sahoo, Ohunee Sahoo, and twenty others, ’(Defendants,) Res- 
c pondents. 

Claim, Company’s rupees 1,686, 5 aii^as, on account of the value 
of grain, includmg price of doors and door-frames, carried oft* by 
defendants. 

This suit was instituted on the 26th December 1845. It was set 
forth that plaintifiT’s father, Radhey Misr,’had purchased the rights 
and interests of Doorga Dut Misr, (one of the defendants,) in, two 
houses at Syedpoor Digw^a, sold in execution of a decree by Begoo 
Saho,^ decreeholder, (also one of the defendants), and that plaintiff 
had purchased 1,781 maunds of twelve descriptions of grain, valued 
at Company’s i’Upees 1,558, 5 annas, and deposited in the said houses 
purchased by his father at Syedpoor Digwara, and that defendants, 
rtwenty-two in number,) on the 20th Maugh 1251 Fussily, (26th 
Jwuary 1844,) had on^y plundered the house the said grain, 
and carried off tjie doors and door-frames into the b^argain, for 
the value of which the suit is instituted. 
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Several of the defendants appear and deny the plaintiff’s charge, 
declaring it to be altogether mse, arising from enmity, and that a 
similar fUse claim had been preferred and dismissed by the magis- 
trate the year preceding. They also question the right of the son 
to sue in the life time of the father, and several of the defendants 
plead an alibi. 

The principal Sudder ameen considers tliat plaintiff has failed to 
adduce proof of the alleged fact of plunder, and notices that there 
was no detail of the grain or its price set forth in the Act I\^. case, 
nor reason assigned for this occurrence, and holds that it is an im- 
probable case, especially as no intimation was given at the thannah, 
and accordingly disnlissed the suit, with costs. 

JUDGMENT. 

I concur with the principal sudddr ameen in opinion, that the fact 
of plundering grain, &c., as set forth by plaintiflP, has not been legally 
substantiated, nor is it at all probable that in so large a village as 
Digwara, twenty-two persons, residents of that villag^e and living 
in the immediate vicinity of plaintifl‘’s house, would deliberately en- 
ter the premises during the day in the presence of two servants on 
the spot, (Ramnath and Mopon,) and also before numerous villagers, 
and sack the house of 1,781 maunds of grain and the door-frames. 
It is moreover stated that this open plundering lasted for two days ! 
and yet no notice was given at the tnannah, which is admitted to be 
situated at a distance of only 4 beegahs from the scene of action. 

Again, in the plaintifFs petition to the magistrate, dated 5th Feb- 
ruary 1844, (ten days after the alleged transaction,) it charged defen- 
dant with taking possession of his hou^, observing that he^knew not 
what had become of the^grain^ and adding that it was evident defen- 
dant wished to oust him from possession^ praying that they might be 
punished in order that such interference might not again be repeat- 
ed. It also appears (in proof of previous enmity) from the magistrate’s 
roobakaree, dated 24th January 1843, (six months before this occur- 
rence,) that a similar charge was before preferred by plaintiff against 
tw^o of the defendants in this case for riotously entering his house 
and plundering it of cash and jewels ; and this case was dismissed 
by the magistrate, on the ground of its being without foundation. 
Foj: the above reasons it is 

OUDEBED,^ 

That this appeal be dismissed, with costs, and the decision of the 
principal suoder ameen be aihrmed. 
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The 14th March 1850. 

No. 20 of 1847. 

d "Regular Afjpealfrom a decieion paeeed by Moulvee Mahomed Rafiq, 
late Principal Sudder Ameen of Sarun^ dated 13/A May 1847. 

Munbode Sookul and Bishonath Sookub (Defendants^) AppellantS 5 

* * versts 

Shewun Sahee, (Plaintiff,) Respondent. 

Claim, for possession ^f a moiety of Annundpore, pergunnah 
Goah, with registration of name as proprietor, and for division and 
separation of the share claimed, with mesne pfonts from 1244 to 
1252 Fussily, inclusive: total Company’s rupees 1,471, annas 3. 

This suit was instituted on the 18th July 1845. It appeared 
that Odwunt Rai and Seetaram had originally equal shares in 
this estate, the former had four sons, who, after their father’s 
death, sold conjointly their 8 annas share to Dirgbijye (one 
of two sons of Seetaram,) and, upon the death of Dirgbijye, his 
son, Jugdeo, conjointly wdth Hurruck, his uncle, (the other son of 
Seetaram,) sold the share to plaintiff for Company’s rupees 1,900, by 
a deed of sale, dated the 7th Mp.y 1845 ; the other 8 annas share, 
held by Seetaram, one of three brotliers, was contested by the sons 
of Runnoo, one of the brothers, who claimed a one-third share or 2 
annas 8 pie, and obtained a decree for the same. The remaining 
one-third share in this village belonging to Sheodeal was not claim- 
ed. T]iis Dirgbijye and Hurruck (sons of Seetaram) obtained 2. 
annas 8 pie, by inheritance, ^nd Dirgbijye alone obtained other 8 
annas by purchase,® At the settlement of this estate by the revenue 
authorities in 1836, Dirgbijye and Hurruck were stated to be absent, 
although recorded as entitled to become parties, anrl the settlement 
of the entire estate was concluded with the heirs of Runnoo and 
Sheodeal, brothers of Seetaram, and with appellants. Plaintiff ac- 
cordingly brings this action for possession of Odwunt’s 8 annas 
share, purchased by him from the son and brother of dirgbijye, 
son of Seetaram, with mesne profits. 

The defendants in this case include all the heirs of Runnoo and 
Sheodeal with whom the settlement was made, and several pesh- 
gidars, or farmers, in possession, on advances to the proprietors, 
together with the sellers (by precaution) and the appellants,*^ stated 
to be the purchasers of certain rights connected with Seetaram’s 
hereditary share. • 

Of the various defendants cited, the appellants and three peshgi- 
dars only defended the suit in the lower court. The former main- 
tain that Seetaram’s share (8 annas) was previously sold by Dirgbijye 
Singh to their grandfather Nundram, (together with" 8 annas share of 
Dareepara^) for Sicca rupees 501, under date 23rd Septem^^er 1799, 
and that their grandfather was in possession until 1219 F. S., and 
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their father until 1228 F. S., since when they have held undis- 
turbed TOSsession ; that at the time of settlement the son and bro- 
ther of Dirgbijye offered no objection, admitting that the heirs of 
Runnoo haa subsequently obtained a decree for 2 annas 8 pie, (or one- 
third,)^ leaving them in possession of 5 anijas 8 pie, (Telock and others, 
the heirs of Sheodeal, not having claimed their one-third share.) « 
The peshgidars simply set forth tlie ihtcifest they severally possess- 
ed in the estate. 

Hurruck and Jugdeo admit the sale of Dirgbijye’s 8 annas share to 
plaintiff, and offer no objection. * 

The principal sudd^r ameen decrees in favor of plaintiff, assigning 
_ * .ITU vj ® from*tho shares. 

Present occupants Kishenpershad, Gobindpcrshad, xU • 

Sbeopershad and others. 3 annas, 3 pif, 10 krants. the margin, 

Munbodo Sookul and Bislionath Sookul,*Appel- With Wasilat as Claimed 

Ln« 9 pie “ ***! 

Telock Singh, Hurpershad, Musst Mahcehur, P^Y S rupees 67 5, prin- 
Bajlx>hurun and others, 3 pie, 10 krants. Cipal, and rupees 311, 

14 annas, interest from 
1244 to 1256 Fussily,) and with fturther mesne profits from date of 
suit to date of possession to such extent as may be proved, with 
interest payable by the principal defendants, with full costs of suit, 
excepting costs of defendants by precaution (Hurruck and Jugdeo,) 
who are to liquidate their own costs. 

Appellants urge, in appeal, that they are not liable, being the pur- 
chasers of Seetaram’s 8 annas share, and that as the heirs of Shco- 
deal have not claimed their one-third share, they continue in ^sses- 
sion of one-third, (one-third having been decreed to Durftao and 
others, heirs of Runnoo^ and thaf the principal sudder ameen should 
not have assigned 2 annas 8 pic to plaintiff out of their share. 

Judgment. 


The 8 annas share claimed by plaintiff was originally purchased 
by Dirgbijye Singh from the sons of Odwunt Ral, and recently sold 
to plaintiff. The right of Odwunt’s sons to sell their share is not 
disputed, but defendants who answer contest the right of Dirgbijye 
Singh to sell to plaintiff at a time when he was not in possession, (the 
settlment of the entire village having been made with the heirs of 
Runnoo and Sheodeal, and appellants, in the absence of Dirgbijye 
and Hurruck, and from which heirs in possession certain peshgidars 
and others hold *in farm for advances.) The right of Dirgbijye to 
sell to plaintiff the entire share of Odwunt purchased by him cannot 
be called in question, for actual possession is not essentially neces- 
sary to maintain proprietary right Nor does plaintiff forfeit his 
right by the non-appearance of Dirgbijye at the time of settlement: 
mdeed, the settlement officer in his proceeding, dated 9th August 
1836, mentioned that the rights of absentees would not be preju- 
diced thereby ; plaintiff’s bill of sale, dated 7th M&y 1845, is duly 
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stamped and registered^ and the heirs of Dirgbijye^ Jugdeo^ and 
Hurruck admit the sale; but the principal sudder has unaccount- 
ably awarded possession from the holders of Seetaram’s share. The 
8 annas share of Seetaram, and in which his two brothers^ Runnoo 
and Sheodeal (or their heirs) claim to participate was not sold to 
iplaintifFj it was Odwunfs 8 annas share purchased by Dirgbijye 
alone and re-sold to plaintii^^ Plaintiff appears justly entitled to 
possession of an 8 annas share in the entire estate. In regard to 
wasilat and costs the decision is also incorrect. The amount wasilat 
claimed and specified in die plaint from 1244, from date of settle- 
ment to 1252, or date of suit, should not have been awarded without 
enquiry into the correctness of the amount o^ net proceeds said to 
have been realized ; nor was it just tq award the costs of suit against 
all the defendants including tlte fanners (excepting only the two 
defendants by precaution.) I see no ground for making the farmers, 
especially those who took leases from the parties with whom Go- 
vernment concluded a settlement, pay the costs of this suit. The 
settlement was made in 1836, and the heirs of Dirgbijye of their own 
accord absented themselves, and have since preferred no claim to the 
right of settlement, which in their absence was accordingly made 
with the other sharers present, reserving their right ; and triis trans- 
fer to plaintiff by sale was made on 7th May 1845, and included 
mesne profits from 1836, the period of alleged dispossession. But 
there was no actual dispossession on the part of the defendants ; 
Dirgbijye and Hurruck voluntarily absented tliemselves at the time 
of settlement, and have preferred no subsequent claim, therefore 
they are not entitled to sell l^eir interest in the usufruct to another, 
during the period of their voluntary absence. 

Ordered, 

That this appeal be decreed, and the decision of the principal sud- 
dear ameen be reversed. Plaintiff is entitled to possession of Odwunt 
Rai’s 8 anna share of mouzah Annundpore purchased by Dirgbijye, 
with right of registration and partition, and with mesne profits and 
interest thereon from the date of suit to date of possession, to be 
liquidated by the occupants in possession during that period of time. 
The parties to pay their own costs. 
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The 23ud March 1850. 

No. 19 of 1847. 

A Regular Appeal from a decision passed by Mouhee Mahomed Bafig^ 
former Principal Sudder Ameen of Sarun, dated 30^A April 1847- 

Munraj Rai, (Defendant;) Appellant, 
versus • * 

Ramkishon Das and Girdharry Lai, (Plaintiffs,) Respondents. 

Claim, for possession of 4 annas or one^fourth share of Rajwara 
Mokeempoor, pergunnah Goah, with mesne profits, &c. : total valua- 
tion Company’s rupees 1,062, annas 4, pie 9. 

This suit was instituted on the 20th April 1846. Tlie proprie- 
taiy rights in this property bfelongng to Musst Bhugwuttee Koer, 
were sold by the collector for arrears of revenue, on the 18th July 
1837, and purchased by Bheganath Singh for Company’s rupees 610. 
The auction purchaser bought the lot m his own name, and paid in 
the earnest money on his own account, but afterwards admitted, by 
petition, dated 18th September 1837, that he had purchased the lot 
on account of Ramkishon and Girdharry in the proportion of three- 
fourths for the former and, one-fourth for the latter, and had taken 
the earnest money from them in the above proportions, praying 
that application might be made to them for the balance of purcliase 
money. But when plaintiffs applied for the mutation of names, 
Alek Rai objected, urging that he had intermediately purchased the 
property from tlie said Bheganath Singh. , 

Plaintiffs urge that as the purchase jnoney was taken frQm them, 
and the auction purchaser haci oisiginally admitted that the purchase 
was made by him on their account, and that he had applied for the 
mutation of theii; names, he was not justified in transferring the 
property into the hands of another party. The defendant ^unraj 
subsequently bought the property for Musst Bahoron, the widow of 
Alek Rai, deceased, (dated dth July 1843,) and this suit is according- 
ly brought against Munraj as the principal defendant, including 
Bheganath and Musst Bahoron and her minor son as defendants by 
precaution. 

The defendant Munraj declares that Bheganath Singh Jiurchased 
the lot on his own account, referring to Clause 3, Section 13, Regu- 
lation XL of 1822, (tlie sale law then* in force;) which requires 
the collector, before concluding the sale, to satisfy himself that the 
bidder is the real bond Jide purchaser on his own account and 
risk,” and denying that plaintiffs paid any part of the purchase 
money, which he affirms was taken from Alek Rai, adding that 
plaintiffs had adduced no proof of a fictitious purchase, and did hot 
advance any claim when the former proprietor sued for the rever- 
sal of the sale upon the ground that some of the conditicttis of sale 
had not been fulfilled. This latter suit was dismiiSised, and the sale 
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upheld as legal and valid# (piwpal sadder ameen, 5th December 
1845.). 

The principal sudder ameen decides that it was clear from Bhe- 
ganath Singh\ own petition^ dated 18th September 1837^ that he had 
taken the purchase mohejr from plaintiffs in the proportions above 
mentioned^ and^ that he subsequently (24th May 1841 9 ) petitioned 
Ibr the registration of tlieil* nalnes as the real purchasers, and there 
is no proof that Girdharry ever admitted Bheganath’s right as alleg- 
ed by defendant Under these circumstances, plaintiffs were entitled 
to a decree, and tlie subsequent transfer by Bheganath became null 
and void. ^ « 

Judgment. 

Tills claim is founded upon §. benhmee, or fetitious, purchase, 
which, under the provisions of the sale law in force at that time, 
(Regulation XL of 1822,) was held to be illegal. Plaintiffs dis- 
tinctly admit this fact both in their plaint and in their application 
for the mutation of their names. There are precedents against 
the cognizance of such suits. In the case of Ram Manik Modee 
versus Jyharain, dated 2 Ut September 1809, it was held by the Sud- 
der DewannyAdawlut that, even supposing the plaintiff to have been 
the r^al purchaser in the name of defendant, (the bidder,) such 
purchase, being expressly prohibited by the Regulation, could not 
form a legal ground of action. It was again ruled by the superior 
court in the case of Gourchum Rai and others versus Hurrischun- 
der and others, dated 28th December 1826, that a contravention of 
the law in this respect cou|id not be aided by the court, and a 
claim founded upoif a public sale in a fictiti(nis name was not cog- 
nizable. Plaintiffs do not urge that Bheganath Rai was their consti- 
tuted agent, but say that he nought the lot with their money in his 
own name, and afterwards transferred it to the names of others 
without ‘their consent 

For the above reasons, this appeal was admitted on the 1 st March 
1 850. Respondents have failed to appear within the period prescribed 
in the notice. 

Ordered, 

That this appeal be decreed, with full costs, and the decision of 
the principal sudder ameen be annulled. 
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Tue 23rd MabCD 1850. 

No. 23 of 1849. 

A Regular Appeal from a decision passed hy Mouhee Wakeedooddeen^ 
late Moonsiff of Sewaus dated ITyfh January 1849. 

Tirput Rai, Oojagcr Rai, and Chokon Rai, (Plaintiffs,) Appellants||» 

versus 

Ilarel Rai, Siirrub Rai, Rislicsliiir Rai, Bekxnim Rai, Chuttro Rai, 
Jaimungle Rai, Slicogobind Rai, ami others, (Dofendants,) 
Respondents. 

* • 

Claim, for possession of a 3 cowrees and a fraction sliare in mou- 
zahs Nurlmngopal and Sundcr^)oor Pcaree, perguimali Bara, valued 
at Company’s ruiieos 8, 15 annas, 3*pie. 

This suit was instituted in the lower court on the 21st September 
1848. Soogund Rai, tlio ancestor of both parties, was stated to have 
been the proprietor of a 1 anna 6 gundahs share in these two vil- 
lages. He liad four sons, Megha, Kcwul, Ileut, and Ghureeba. 
Plaintiffs arc the grandsons and great-grandsons of Prem, (the 
fourth son of tlic aforesaid Ileut,) and defendants are the (Ustant 
heirs and descendants of Ramchunder and Newaz Rai, (tho second 
and third sons of the said Ileut Rai.) The third parties are the de- 
scendants of Ghureeba Rai. Plaintiffs set forth that Pekoo, tho 
grandson of Kewul, (second son of their mutual ancestor,) inherited 
Kewul’b one-fourth share of the property, (viz., 6 gundahs, 3 cowrees, 
out of 1 anna 6 J gundahs,) and absconded or disappeared iA 1199 
Fussily, and tliat, up to 1215 Fussily, tSie ancestc^’s of plairAiffs and 
defendants lield po&scssfbn of this vacant share in the proportion of 
two-thirds to defendants and one-third to plaintiffs (3 cowrees and a 
fraction,) when defendants in 1216 Fussily forcibly dispqgisessed 
plaintiffs (describing the fractional portions of tlio share lifeld by 
each defendant,) and distinctly sue for possession under the provisions 
of Clausis 1 and 2, Section 3, Regulation II. of 1805, citing the deci- 
sion of the Sudder Dewanny Adawint, dated 30th September 1847, in 
the ease of Musst. OmmutKi-zuhra Begum versus Lootfoolla Khan. 

Defendants plead that the said Pekoo sold his separate share 
(6 gundahs 3 cowrees) to Goobarry and six others, descendants of 
Megha and Ileut and Ghureeba, in 1171 Fussily, and went to Sisser, 
pergunnah Mujhowali, near Ramnugger, ’and naming his heirs, who, 
they affirm, are still living, and who would appear if such was not 
the case, and lhat plaintid's’ suit is not cognizable by law as more 
than 60 years have elapsed since the transler by sale. • 

The moonsiff of Sewan has dismissed this suit as not cognizable, 
inasmuch as the present occupants, by the plaintiffs’ own showing, 
liave been in undisturbed possession for 12 years antecedent to 
the tim6 of preferring this claim, under a title which they believed 
to be valid. # i 
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Judgment. 

I am of opinion that the moonsiif has taken a correct view of this 
case: by Clause Section 3, Regulation 11. of 1805^ it is necessary 
that the alleged violent acquisition be established to the satisfaction 
of the court of first instance or the appellate court No such proof 
IS adduced. The five witmessfes cited by plaintiffs do not testify to 
the act of violent dispossession. Again^ the defendants^ or present 
occupants^ to whom the property has descended by inheritance from 
certain alleged purchasevs^ have apparently held quiet unmolested 
possession under a title believed to be valid during a period of 
12 years antecedent to the time of this claim being preferred in 
court. The suit is therefore not co^izable under the law above 
cited, 40 years HaVirig elapsed from tlie date of 'alleged disposses- 
sion. The precedent quoted by plaintiffs merely justified the insti- 
tution of the suit, plaintiffs having in accordance with that precedent 
specifically pleaded for a hearing under Clauses 1 and 2, Section 3, 
Regulation IL of 1805, but they nave failed to prove the special cir- 
cumstances, to wit, forcible dispossession^ which, after the lapse of 
12 years, and within the period of 60 years, could alone have ren- 
dered the suit cognizable. I dismiss the appeal, with costs, and 
affirm the decision of the court below. 


The 27Tn Mabch 1850. 

, No. 26 of 1849. 

A Regulhr Appeal from a (twision passed by Mahomed Wajid, late 
Moonsifof Ckumparun, coated 23rd January 1849. 

Foujdar Rai, (Defendant,) Appellant, 
c versus 

Maharaja Nowul Kishore Singh, (Plaintiff,) Respondent. 

Claim, to annul a mokurruree or fixed lease, dated in 1213 Fus- 
sily, for 15 beegahs of land in mouzah Gochee, tuppeh Dolta, pergun- 
na!h Mujhowah, with mesne profits for 1255 Fussily: total valuation 
Company’s rupees 272, annas 13. 

It appears that the plaintiff’s farmer, EuIIar Root, had previously 
sued defendant, the cultivator, for rent alleged to be due on account 
of 1253 and 1254 Fussily, and defendant in that case pleaded having 
invariably paid at one rupee per beegah, on a perpetual lease, dated 
1213 Fussily,* granted by Jubhoo Lai, the dewan of Rajah Nundki- 
shore, plaintiff’s elder brother. The moonsiff* awarded at that limited 
rate previously paid, observing that a separate suit was necessary to 
cancel the former lease and enhance the rent. Upon this the malik 
is said to have remitted Company’s rupees 47, annas 13, from the 
farmer’s rental |o enable him, the proprietor, to bring this suit against 
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tlie cultivator in order to cancel tlie lease in perpetuity, and realize 
the rent for 1255 Fussily. Kallar Rai, the ticadar, or farmer, is cited 
as a third party, and of course sides with plaintiff in his exposition 
of the case. 

In the lower court the defendant, after having been repeatedly 
called upon to produce his lease, failed to do so, upon wnich the 
moonsiff decreed at the rate demanded, viz., 3 rupees per beegah, 
commencing from the year 1256 Fussily, or date of suit, being the 
average rate of adjoining lands of a similar description, with costs, 
amounting in the aggregate to Compands rupees 72, annas 13, 
pie 6. - , 

Both parties appeal, plaintiff to recover the rent of 1255 Fussily, 
which he had remitted from the farmer’s rental, an^ defendant upon 
the ground that the suit is not cognizable after such lapse of time, 
(viz., from the alleged date of lease in i)erpetuity,) and because his 
receipts filed in a former case prove that he had paid an invariable 
rate of rent for a series of years. 

Judgment, 

It has been ruled ( vide Meertinjoy SJiah and others versus Gopal 
Lai Thakoor, page 454, No. 1 1, Decisions of Sudder Dewanny Adaw- 
lut for December 1845,) that such like suits to assess are not barred 
by lapse of time ; the suit is therefore cognizable. Secondly, the 
onus prohandi falls upon defendant, and in the absence of the lease 
which he has failed to produce, fixing the rent at a rupee a beegah, 
plaintiff or his farmer is at liberty to assess at the pergunnah rates. 
The mokurruree” pottah is not fortlicoming ; and it viould not 
appear to have been re^stered ; and the power olV zemindar to grant 
such a lease fixing a qmt rental for ever is not now recognized by law. 
In regard to back rents, the farmer in his petition as a third party has 
distinctly relinquished his claim to the 1 5 beegahs of lan^ for the 
year 1255 Fussily (in consequence of defendant’s misconduct) in 
favor of the rajah ; therefore, the rajah as malik is entitled to the 
rent for that year according to the pergunnah rates. The moonsiff ’s 
order awarding back rents for 1256 Fussily also, (wliich was not 
claimed,) must be amended. 

Obdebed, 

That the moonsiff’s decree annulling ^e “ mokurruree” pottah be 
confirmed, and the rental of 1255 Fussily, viz., rupees 47, annas 13, 
withinterestj»be awarded to plaintiff in amendment of the decree: the 
costs of suit in both courts to be liquidated by Foujdar Rai, the ap- 
pellant in this case. 
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The 27th March 1850. 

No. 37 of 1849. 

A 'Regular Appeal from a decision passed by Mahomed Wajid, late 
Moonsiff of Chumparm^ dated 2Zrd January 1849. 

Maharaja Newulkishore Singh, (Plaintiff,) Appellant, 
versus 

Foujdar Rai, (Defendant,) Respondent. 

For the reasons stated* in the case preceding (^No. 26), this ap- 
peal is decreed, with costs, and the rental of 1255 Jfussily is adjudged 
to appellant with interest, in amendment of the moonsitf’s decree. 

The 23rd*March 1850. 

No. 4 of 1847. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafiq^ late 
Principal Sudder Ameen of Sarun^ dated I \th December 184C. 

Pullukdharee Singh and four others, (sons of Hurruck Singh,) 
Sheoburt Miser, Hunman Singh, and Musst. Summut Kocr, 
(Plaintiffs,) Appellants, 

versus 

Rai Ramkishen Das, gomashtah of Sha Rugberdeal and Sha 
Makonlal, (Defendant,) Respondent. 

Cla)m, to cancel a settlement officer’s proceedings, dated 28th 
Decemb6r 1843, a^d those cff a sunerintendcnt of set^ements, dated 
17th June 1244; and for possessicm of 200 ^jeegahs of land, apper- 
taining to Meirwa, pergunnah Baal: estimated value Company’s ru- 
pees 3,p00. 

This^uit was instituted on 7th October 1844. The disputed land, 
amounting to 200 beegahs, was stated to be situated on the boun- 
dary of the villages Roosee to the east and Meirwa to the west, and 
claimed by both. Defendants are recent purchasers of Roosee, and 

E laantiffs are the bye-meadeedars,” or conditional purchasers, of 
leirwa, Keilasputtee Singh and Juggutputtee Singh being the late 
maliks of Roosee, and present propnetors of Meirwa, defendants 
having recently purchased their rights and interests in the village 
of Roosee. * , 

In 1843, at the time of fixing the boundaries of Roosee, the de- 
puty collector, Kheirat Ali Khan, upon the faith of certain mochul- 
kas,” (tdcen frf»m the ryots by a court ameen deputed to give pos- 
session to the purchaser of lioosce, in which certain boundaries 
between the two villages were arbitrarily inserted,) awarded posses- 
sion to the maliks of Roosee, iand which the superintendent of settle- 
ments upheld in appeal, thereby depriving the occupants of Meirwa 
of 200 beegahs (jfland, they asserting that* the boundary between 
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the two villages lay further to the east. This suit is accordingly 
instituted to reverse those orders of the settlement officers, and to 
recover possession of the 200 beegahs, of which they have been, as 
thw state, unjustly deprived. 

Defendants urge that Hunman Singh (one of the plaintiffs) in a 
measure admitted before the deputy Collector that the boundary 
was to the west of his house ; that they have collected rent by 
distraint and by summary suits from a portion of the land in dis- 

{ )ute, and the father of the present maliks of Meirwa had given the 
ease of a tank on the disputed land to onfc Adhawan Noonia as be- 
longing to Roosee,^(o/ which they were then the maliks also;) and 
that plaintiffs offered no objections when the court amcen gave 
possession. ^ 

The principal sudder ameen \>bserved tha*t ’ the mochulkas 
taken from the ryots recorded the boundary line between the 
two villages, and plaintiffs had not previously offered any objections; 
that Hunman Singh, a byedar of Meirwa, when interrogated by the 
deputy collector, admitted the line to be to the west of his house ; 
that the report of the ameen, deputed by his court to map the 
disputed boundary, take evidence, and decide the point at issue, was 
opposed to Hunman’s statement, and therefore no$ to be relied on ; 
and as defendants had distrained and enforced payment of rent by 
summary suits for the land in dispute, plaintiffs’ suit must be 
dismissed. 

Plaintiffs appeal in dissatisfaction, urging that the court ameen 
sent out to give possession to defendants, had no authority either to 
take mochulkas, or fix the boundary H>f the estates, ^and the 
loss which they sustaiA of 200 l^eegahs (which they detail) out of 
625 beegahs, the gross area, is very considerable, praying for further 
enquiry and re-nieasurement if necessary of the villages, an|^ com- 
parison with the recorded ruqba,” • 

Judgment. 

The decision of the principal sudder ameen in tliis case is based 
upon an illegal proceeding. The court ameen deputed to give 
possession had no authority to fix tlie boundaries, nor was he justi- 
fied in taking penal recognizances from the ryots of the disputed 
land to pay their rents to the proprietors of Roosee. Possession of 
land under a decree of court should •be given by proclamation 
according to the terms of the decreej especially in cases where no 
mention of limits or boundaries is made, llie principal sudder 
ameen’s decision in regard to the disputed land founded upon those 
illegal " mochulkas,” &en in all probability surreptitiously, cannot 
be maintained. His second and third reason for decreeing in favor 
of defendants is as irrelevant as the first Hunman’s statement be- 
fore the deputy collector was not on oath, nor is it conclusive, and 
yet this single statement is taken and approved of against 
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recorded evidence on solemn affirmation of thirty-nine witnesses 
taken by a second court ameen, who was subsequently deputed after 
tlie institution of tlie suit to ascertain the facts of the case, and all 
of which evidence taken on the spot is at once rejected, because it 
does not coincide with the statement of Hunman, a single individual 
who was and is an interested person and a party to this suit The 
third reason is founded ‘upon two summary decisions for rent, in 
which no local enquiry was made, or any allusion to specific lands, 
much less to the 200 beegahs of land in dispute. 

I consider that the loc&l investigation made by order of the prin- 
cipal sudder ameen’s court, and conducted by Qmachurn Bose, ameen, 
dated 31st May 1846, in which the depositions of thirty-nine wit- 
nesses were taken, (principally the cultivators and residents of both 
villages and of surrounding villages, )is the best procm’able, and which 
fixes the boundary to the east as stated by plaintiffs, and as laid in 
OmachuriHs may^ and according to which, plaintiffs are entitled to a 
decree for 421 beegahs, 12 cottahs, 5^ doors, as per measurement 
with a cubit rod. 

For the reasons above stated this appeal was admitted on the 14tli 
March 1849, and notice served on respondent. 

On the 7tli April 1849, it was held that the objections offered by the 
respondent before this court were of no avail, that the declaration of 
Hunman Singh alone upon which he relies was insufficient, and the 
evidence of the thirty-nine witnesses taken by the court ameen 
deputed to investigate the matter could not be set aside on the bare 
assertion of bias. The proceedings of the court, dated 10th May 
1843, referred to 1^ the purchaser, declarii^ the auction purchaser 
to have been put in possession, was a summary proceeding based 
upon a report of the ameen deputed to give possession, whose pro- 
ceedings were found to have been irregular and illegal, and cannot be 
cited to bar the investigation as to the actual boundaries of the two 
villages in dispute upon the institution of a regular suit, and a 
decree was accordingly given by this court for possession of 121 
beegahs, 12 cottahs, doors, as measured by Omachurn Bose, 
anieen, deputed for that purpose, with costs to be liquidated by 
respondents. 

A special appeal was admitted against the above decision by the 
Sudder Dewanny Adawlut, under date the 12th December 1849, 
on the ground that the ameen had not attested the truth of his report 
(dated 31st May 1846,) and that his general oath of office subset 
quently taken under the Court’s Circular, No. 27, dated* 17th Septem- 
ber 1847, qouM not affect his proceedings prior to that date, and this 
court was accordingly instructed to re-try the case de novo, after 
swearing the ameen to the truth of his report. 

On the 16th instant, Omachurn Bose appeared before this court, 
and on solemn affirmation specially attested the correctne& of his 
previous enquiry in this case and the truth of his report, dated 31st 
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May 1846. And with reference to the subsequent prooceedings of 
this court held on 31st July 18495 regarding mesne profits, it is 

Ordered, 

That the principal sudder ameen’s decision, dated 11th December 
1846, be annulled, and appellants (plaintiffs) be entitled to posses- 
sion of the 121 beegahs, 12 cottahs, 5^ doors of land as measured and 
mapped by Omachurn Bose, ameen, on the 31st May, 1846, with 
mesne profits from the date of suit to date of possession, with simple 
interest at the rate of 12 per cent per annum on the mesne profits 
to be ascertained orl application for the execution of this decree. 
The costs of suit to be liquidated by respondents (defendants.) 

The 30th March 1850. 

No. 8 of 1849. 

A Regular Appeal from a decision passed by Moulvee Mahomed Waheed- 
ooddeen^ late^ Moonsiff of Sewan, dated 30th December 1848 . 

Rarabunjun Lai, Boonead Lai, Bacharam, Purmessur Dut, Rame- 
shur Dut, and Ishur Dut, (Defendants,) Appellants, 

* versus 

1, Sheik Tafussul Hosein, deceased. Sheik Fakecr Hosein, (son,) 

Beebce Meena, (widow,) Sheik Meer Hosein, (minor son,) 2, Sheik 

Marimut Hosein, and 3, Sheik Tofail, (Plaintiffs,) Respondents. 

Claim, for possession of 4 b., 16 c., 17 d., 15 dk., out of 8 bee- 
gahs of land (exclusive «f 5 beegahs of" durgah’^land) in Surreya, 
pergunnah Bara, with mesne profits for 1253 Fussily, and for rever- 
sal of deputy collector’s proceedings, dated 9th September 1845, and 
of the survey department, dated 27th September 1845 ; tot;^ valu- 
ation Company’s rupees 112-5-18. 

This suit was originally instituted before the moonsiff of Sewau 
on the 22nd August 1846, and possession was decreed in favor of 
plaintiff mesne profits on the 19th January 1847, and in 

appeal sent back for re-trial by Nocoorchunder Chowdry, a former 
principal sudder ameen, on the 19th September 1848, and the for- 
mer decision was maintained by the moonsiS on the 30th December 
1848. This second appeal was filed by defendant on the 22nd 
January 1849. 

Plaintiffs sue for possession of 4 b., 16 c., 17 d., 15 dk. of land 
as appertaining to Surreya, but situated within the liipits of mouzah 
Kubbeerpoor^ founded upon* a bill of sale from the former maliks of 
Surreya, dated 8th June 1836, by which plaintiffs acquired, by pur- 
chase, 14 annas 4 gundahs in Surreya, and 6 annas 13 j^dahs in 
Aranda and Fardeela, without any detail or particulars of the extent 
or situation of these villages, or tne lands appertaining thereto. 
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Upon the survey of tliese villages, viz., Kubbeerpoor belonmng to 
talooqa Burharria (in possession of defendants) and Arunda and 
Fardeela appertaining to talooqa Chap, the survey officers in their 
proceedings recorded that the 8 beegahs in question appeared to 
belong to Surreya, but were in possession of the maliks of Kubbeer- 
pbor,” and being situated within the area of Kubbeerpoor were re- 
gistered accordingly. THese'proceedings dated in 1845 have appa- 
rently led to the institution of this suit on the part of plaintiffs, (the 
sharer of the remaining 3 b., 3 c., 2 d., 5 dk. is no party to this 
suit.) These survey proceedings containing the above remarks are 
filed by plaintiffs in proof, and two decrees for^ rent dated in 1825 
and 1830, and six witnesses also have given evidence in support of 
plaintiffs’ claim. ^ 

Defendants maintain that no lands appertaining to Surreya are 
situated within the limits of Kubbeerpoor, they also produce a de- 
cree of court for rent, dated 18th July 1843, and extracts from the 
register of 1197 Fussily to disprove that the lands of any other vil- 
lages are mixed up with their village Kubbeerpoor and the collec- 
tor’s record keeper, in hi? report, dated 19th May 1845, after in- 
specting the registers, attests this fact ; a court ameen was also de- 
puted to make local investigation, and submitted that the evidence 
taken by him was in favor of plaintiff!’ claim. 

The moonsiff of Sewan (Waheedooddeen,) upon the proof and 
evidence adduced by plaintiffs, decreed in favor of plaintiffs, but 
without wasilaut, and defendants, in dissatisfaction, again appeal to 
this cotirt. 

^ ♦ JuDGBfENT. ^ 

Amongst such conflicting evidence and contradictory proofs ad- 
duced in this case, it is difficult to arrive at the truth. There are two 
decreef^of court for rent produced one opposed to the other, and 
witnesses on hoili sides testify to the fact of possession, although it is 
admitted that the land is at present waste and yielding no crops ; 
the testimony offered by either party on this point is not corroborat- 
ed* satisfactorily bv^any proof of actual possession. There is however 
one argument in fevor of appellants (defendants,) which appears to 
me to be irresistible, viz., that the land claimed by plaintiffs as be- 
longing to Surreya is admitted to he situated within the limits of Kub- 
beerpoor, and plaintiffs hava adduced no documentary proof, either 
bill of sde or transfer, to shovKpiow these lands alleged to belong 
to the maliks of Surreya have found their way within ‘the bounda- 
ries of Kubbee/poor, a village appertaining to another talooq ! Again, 
the collector’s registers record the villages of " Surreya, Anunda, 
and Fardeela” os one distinct lot belonging to talooqa Chap, and the 
village Kubbeerpoor as belonging to talooqa Burharria; and the 
record keeper has also reported that the lands of Kubbeerpoor are 
recorded as not mixed up with lands of any other village. In the sec- 
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tion survey map (No. 18) I observe Anunda and Tardeela are set 
down as touching Kubbeorpoor at the north-east corner, but 
Surrey a is not recorded in the map. The court ameen’s report 
in favor of plaintiffs rests entirely upon the oral evidence of a few 
witnesses procured by the ameen on the spot Perhaps another ameen 
differently disposed, if deputed, might as easily procure evidence 
in favor of defendants. 1 hold that plaintiffs have failed to establish 
by convincing proof, either oral or documentary, that their share of 
the 8 beegahs of land claimed within the village of Kubbeerpoor, 
belongs to Surreya. " 

^ For the above ^reasons this appeal was admitted on the 16 th 
February last, and notice issued to respondents, who severally 
maintain through their pleaders tliat the )ands pf one estate are 
often found within the limits of ancfther, and cite instances in proof, 
and that the boundaries of villages have not heretofore been record- 
ed in the collector’s office, and that their six witnesses prove the 
fact that the land claimed (within Kubbeerpoor) belongs to Surreya, 
and that there is nothing irregular in omitting to cite the bounda- 
ries of the specific land claimed^ within the specified limits of the 
8 beegahs mentioned. 

Having considered the above pleas and re-heard the evidence of 
plaintiffs’ witnesses in this case, I am still of opinion that the 
plaintifis have failed to substantiate their right It is admitted that 
the land in dispute is situated within the village of Kubbeerpoor, 
and they have produced no evidence to account for this circum- 
stance, or no deed of transfer of the lands of talooka Chip with 
the lands of talooka Burharria. Shah 6^ummah, the manager of the 
durgah, which is situaJed on the’ remaining 5 beegahs, admits that 
the land claimed belongs to Kubbeerpoor, and the six witnesses 
cited by plaintiff to the contrary are insufficient, in my op'pion, to 
controvert the indisputable fact of the land lying within defendants 
village Kubbeerpoor, which must be considered as primd facie evi- 
dence of their appertaining to the village in which they are situated, 
unless satisfactorily proved to have been assigppd to the maliks of 
Surreya, Arunda, and Tardeela, (mehal Chap,) by deed of sale or 
transfer or gift. For these reasons, I reverse the decision of the 
moonsiff of Sewan, and decree in favor of appellants, and dismiss 
the suit of plaintiffs, with full costs. 


22 
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Tue 30th March 1850. 

No. 21 of 1847. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafig^ 

former Principal Sudder Ameen ofSarun, dated 1 5th May 1847. 

Bulwunt Saho and Bhagirut Ram^ (Plaintiffs,) AppellantSi 

versus 

Hurree Das and Hurkishen Das, (Defendants,) ResponJents- 

Claim, Company’s rupees 1,980, on account of a deposit, with 
interest from 24th Aughun to 30tli Chyte 1252 Jfussily. 

This suit was instituted on the 10th May 1845. Plaintiffs are 
resident traders* qf Mtikdoomgunge,#pergunnah Cheerand, and de- 
fendants are bankers of Calcutta and Benares, ‘having a bank also 
at Revelgunge, in charge of Madhodas gomashta. Plaintiffs assert 
that on the 24th Aughun 1252 Fussily (18th December 1844,) they 
deposited Company’s rupees 1,900 in the hands of Madhodas, the 
gomashta of defendant at Revelgunge, for tlic purpose of trading 
in rice and saltpetre, and which on demand the firm refused to 
pay ; adding tliat a false counter claim liad been brought by defen- 
dants against them (plaintiffs) in order to avoid payment 

Defendants denied having had any such transaction with plaintiffs 
at Revelgunge, stating that plaintiff’ had drawn upon their house in 
Calcutta through their gomashtah Manikram, and to recover wdiich 
they had sued and obtained a decree against plaintiffs in the Saruu 
court, knd that this was a counter claim subsequently instituted. 

PlaintSflfe, in support of fheir claim, produced a receipt for the 
amount in the mohajunee character, signeclf by the said Madhodas, 
who is made a defendant in this case by precaution (since dead), and 
cited four witnessesto prove the deposit and entry in’defendants’ books. 

The fjrincipal sudder ameen had the banking and trading books 
of both parties examined, and not finding tlie entry in the defendants’ 
books at Revelgunge, which were reported, by an inspector, to bo 
regularly kept, and discrediting the witnesses cited by plaintiffs for 
the receipt, and with reference to the circumstance of defendants 
having previously obtained a decree against plaintiffs for nearly a 
corresponding sum, dismissed this suit as being without foundation. 

Judgment. 

The principal plea urged jby appellants is, that the particular 
banking book containing the deposit was not produced by defendants, 
but another substituted in lieu thereof, in which of course the entry 
did not apj^ar. This plea is scarcely susceptible of direct proof. It 
is clear, however, that the deposit book filed by defendants embraced 
the period of the deposit in question, and contained moreover a debt 
against plaintiffs on another account, and the inspector declafed this 

banking hook to have been regularly kept according to the usual 

• • 
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custom of native bankers. There is no reason therefore to doubt its 
authenticity, and which might have been duly Verified or otherwise, 
and the point of other books being forthcoming or not attested by 
the gomashta Madhodas (who was then alive,) had not appellants 
cited him as a defendant in this case by precaution, perhaps 
in order that his evidence might not be taken in this case. 
Moreover, it is not customary amongst ndtive bankers to keep two 
sets of account books for the same period^ unless for some fraudulent 
intent Again, it is evident that the defendants’ claim was instituted 
against plaintiffs four months before this s\iit, and a decree was ob- 
tained in the principq-1 sudder ameen’s court on the 17 th March 
1846, and confirmed in appeal on the 12th June 1847, and in that 
suit, although this deposit w^ pleaded by plaintiffs as a set-off‘, its 
authenticity was not inquired into. lender all circumstances, and with 
reference to the respectability of defendants’ firm, which is an old 
established banking house in Calcutta and Benares, I am induced to 
side with the principal sudder ameen, in thinking that this is a false 
counter claim set up from motives of enmity. 

Ordered, 

That this appeal be dismissed, with full costs, and the decision of the 
lower court be affirmed. ^ ' 

The 30th March 1850. 

No. 22 of 1847. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafq^ 
former Principal Sudder Ameen of SaPun, dated }7th May 4847. 

Purbhoo Rai, (Plaintiff,) Appellant, 

. versus 

Hunnoo Pandey, Sheogollam Pandey, Rugber Pandey, anf Ram- 
chaieber Pandey, (Defendants,) Respondents. 

* Claim, for possession of 20 beegahs, 9 cottahs, 2 doors, with the 
houses of Jeolal and other ryots, and a tank called Barkutta in 
mouzah Dhurharra, pergunnah Chowbar, with mesne profits for 
1252 Fussily: total valuation Company’s rupees 1,450-1-9. 

This suit was instituted on the 23ra June 1845. Plaintiff repre- 
sented himself to be the auction purchaser of the village of Dliur- 
harra, pergunnah Chowbar. In 184|t^ upon a general survey of the 
adjacent villages Dhurharra and Bisnenpoora, this land in dispute is 
stated to have been awarded by the deputy collector to the maliks of 
Bishenpoora, an adjoining village to the south-west of Dhurharra. 
Plaintiff seeks to reverse those proceedings of the deputy collector, 
resting his claim upon the rough map of a native ameen deputed 
under Regulation XIX. of 1814, to divide Dhurharra amongst the 
proprieWs in 1836, (1243 Fussily,) supported by the evidence of 
seven witnesses. • » 
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Defendants rest their claim in refutation upon long possession, 
and the award in their favor by the survey department. 

The principal sudder ameen places no reliance upon the evidence 
of the witnesses adduced by plaintiff, and notices that the ameen’s 
map is not attested by any functionary, and rejects the claim as not 
proved. ^ , 

Judgment. 

The rough sketch of the butwarrah ameen is evidently not a 
map w'hich can be relied upon. Indeed the form of the village 
lands of Dhurharra, wliich it is meant to represfmt, does not accord 
with the .Government survey maps^ and does not exhibit the 
adjoining lands of Bishenpoora in dispute, and the oral evidence 
adduced on thid point by plaintiff is of itself insufficient to substan- 
tiate his claim. Moreover, plaintiff in suing for miscellaneous land 
should have distinctly set forth in the plaint paper the boundaries 
of the land claimed, which he has omitted to do. The deputy 
collector’s proceedings, under date 12th December 1844, show that 
as a preliminary to survey every requisite enquiry was made on 
the spot amongst the cultivators and parties concerned, with a view 
of ascertaining the correct boundary between the two villages, and 
this disputed land was duly awarded to Bishenpoora, and the con- 
clusion so arrived at by the deputy collector appears to have been 
just and equitable. 

For these reasons I see no reason to interfere, and dismiss this 
appeal^ with costs, and confirm the decision of the principal sudder 
ameen. « ^ • 
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The 6tii March 1850. 

No. 1 of 1850. . 

Appeal from the deeirion of Baboo Ramtaruk Rai, MooMiff of Lualcer- 
pore, dated Vith December 1849. 

Kurreem Qollali, Appellant, 
verms 

Mohunnath, Respondent. 

Respondent, ryut in talooka Nurnarain Ghose, No. 1, sued for 
rupee 1, annas 9, pie 5, the value of his crop cut and carried off by 
a])pellant, including interest 

Appellant pleaded that the crop was his own, on his lakhiraj 
land ; and that the amount of the crop is exaggerated, &c. 

The moonsiff (Baboo Ramtaruk Rai) decreed the claim on exparte 
evidence produced by respondent 
Appellant now urges that his vakeel had colluded witli respond- 
ent’s landlord ; and that therefore subpoenas were not issued for his 
witnesses. • 

JUDGMENU • 

Appellant filed his list of witnesses on the SOtTi October, and did 
nothing more up to the 12th December last, when the suit was de- 
cided; and his plea of collusion on the part of his vakeel apgcars to 
me inadmissible : and as respondent’s claim is attested by tlie unre- 
butted evidence of his witnesses, 

It is ordered. 

That the appeal be dismissed, and tlie decree of the moonsiff affirm- 
ed, with costs. 

The 7th March 1850. 

No. 11 of 1850. 

Appeal from the decision of Baboo Hergouree Bose, Moonsiff of RussooU 
' gunge, dated 13M December 1849. 

Mahomed Kadir and others. Appellants’, 

Mahomed Zuckee and others. Respondents. 

Mahomed Kadir and Suhbook Beebee, sellers, and Sheik 
Rhumut Oollah and others, purchasers, sued for possession of 
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koolba 1, kear 9, jet 6, reg 2 of land, with mesne profits^ praying 
for a decree in favor of the purchasers, 

Mahomed Zuckec filed an answer, averring that the mother of 
the appellants, who now announce themselves as having sold to their 
co-appellants, sold the land in suit long ago tp his (respondent’s) 
father, he (respondent) being, at the time, a minor. 

The moonsiff (Baboo Hergouree Bose) decided the suit under a 
deed of relinquishment filed by appellants’ vakeels. 

Appellants now urge that they never executed the vaqualutna- 
mah under which the deed of relinquishment was filed. 

Judgment. < * 

The deed of relinquishment of the claim bears appearance of 
fraud. The ground on which its pjprpoA declares it to have been exe- 
cuted is, that the appellants, sellers, had discovered that their mother 
had actually sold the land, but no reason is given why the pur- 
chasers should relinquish their claim. The vaqualutnamah too, 
under which the deed of relinquishment was filed, is a suspicious 
document. It bears the attestation of the cazee of Russoolgunge, 
who has merely recordea that three witnesses attended him, and 
has said nothing of any of the appellants liaving attended. Again, 
only two out of the three vakeels . appointed by appellant have 
certified that Sheik Monim and Mahomed Kadir brought the vaqua- 
lutnamah to them, a circumstance which those appellants deny. 
Under these circumstances, before faith can be put in the deed of 
relinquishment, enquiry must be made whether it was really execut- 
ed by appellants or not. ^ 

B? IS THEREFOEE ORDE5‘ED, 

That the decree of the moonsiff be reversed, and the suit remanded 
for the purpose above indicated. The value of the stamp on the 
petitiorf^of appeal will be refunded, and the moonsiff will pass 
orders in regard to the remaining costs of the appeal. 

TnE 7th March 1850. 

No. 13 of 1849. 

Appeal from the deddon of Baboo Chunderkishwur Baij Moonsiff of 
Hingajeeahy dated Wth December 1849 . 

Bulrajfii Nao, Appellant, 
versus 

Taranath Daum and Ruheem Oollah, Respondents. 

AppellInt’s plaint sets forth that Taranath Damn, his zemindar, 
illegallj gave the land in his (appellant's) tenancy, with its crop, to 
Rnnmut Ooliah ; wherefore he sued for rupees 10, the expense of 2 
servants, who cultivated the land for two months, plus rupees 9, 
annas 6, hire of 2 ploughs and bullocks of the same period, and 
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rupees 3, paid as rent, for the year 1254, of the land of tlie crop in 
suit, and 1 rupee, annas 8, the price of seed, in all rupees 23, 
annas 14,. 

Taranath Daum admitted appellant to have been his tenant of 
the land in 1254, and denied that he ^transferred it to Ruhmut 
Oollah, &C. &c. , 

The moonsiff (Baboo Chunderkishwur Kai) deducted rupees 5, 
annas 4, overcharged as hire of ploughs, with rupees 3, not proved 
to have been paid as rent, and decreed the rest of the claim against 
Ruhmut Oollah, wdth costs in proportion, saddling appellant with 
Taranatli’s costs. * • 

Appellant now appeals, praying for a decree for the sum’ disallow- 
ed by the moonsiff, ^nd that Taranath may be rendered liable. 

Judgment. 

I find that only two witnesses have been examined on the part of 
appellant. Both have deposed that the land was ploughed for two 
months, and the deduction from the amount claimed, as the expense 
of ploughing has been made, because one of the witnesses has stated 
that the land could have been prepared at less expense ; but this is 
not good ground for the deduction, the question being, what was the 
actual expenditure ? The case however needs further investigation. 
Appellant urges that Ruhmut Oollah acted at the instance of Tara- 
nath Daum, and prays for a local enquiry; and as it is extremely 
improbable that Ruhmut Oollah acted without the zemindar’s sanc- 
tion, and I find that, when appellant filed his list of witnesses, h<! pro- 
duced two of them and offered to produce the re^, if necessary, I 
think it right to remand A\e suit. * 

It is therefore ordered, 

• 

That the decree of the moonsiff be reversed, and the suit rem^ded 
for the purpose indicated above. The price of the stamp on the 
petition of appeal will be refunded, and the moonsift' wull pass orders 
in regard to the remaining costs of this appeal. 

The 7th March 1850. 

No. 16 of 1850. 

Appeal from the deemon of Baboo Chundepkiahtour Rat, Moonsiff of 
Hingajeeaht dated \bth December 18*49. 

, Punditram Deb, Appellant, 

versus , 

Soolaye Dasee, widow of Sona Ram Das, Respondent. 

The late Sonaram stated in his plaint, that he gave 1 tola 
ruttee of gold, on the 25th Asar 1244, for the purpose of 
being trarfsformed into a ^"nut,” or nose ring, to appellant, who failed 
to malce the ring, but agreed to pay rupees 20, the* value of the 

Q*? * 
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gold, before several persons, on the 1st Phalgoon 1256, and actually 
paid rupees 3, through Sheik Hazaree, promising to pay the balance 
in 15 days, and he sued for rupees 17, principal, with an equal sum 
as interest. 

. Appellant denied the transaction, and pleaded alihi at his niece’s 
marriage, and that the suit yras made up because of a dispute for 
annas 8, due to him for making up a silver necklace for Sonaram 
in 1254. 

Respondent, in reply, denied that the* marriage took place at the 
time pleaded by appellant, naming a number of witnesses. 

The moonsiff (Baboo Chunderkishwur Rar) distrusted the evi- 
dence to appellant’s plea of alibiy and, holding plaintiff’s claim proved 
by the evidence pf hh witnesses, deareed for the principal, disallow- 
ing interest, as no stipulation Ifad been made regarding it. 

Appellant now re-urges his old pleas, and adverts to the great 
delay which has taken place in the institution of the suit, and he 
prays the evidence of respondent’s witnesses may be subjected to 
perusal, which will elicit their falsehood, adding that his (appel- 
lant’s) witnesses have spoken to the dispute about the money claimed 
for making a necklace. 

Judgment. 

The claim is certainly a stale one, but had it been false it would 
have been easy to lay the date at a less remote time. The defence 
too ij extremely improbable, and no probable ground for a false suit 
is discernible. On these grounds I distrust the witnesses adduced 
by appellant, and believe thosQ brought^ forward by respondent’s 
late husband, and hold the claim proved. 

. It is therefore ordered, 

That*the appeal be dismissed, and the decree of the moonsiff affirmed, 
with costs. 


The 7th March 1850. 

No. 27 of 1850. 

Appeal from the deceeion of Bahoo Chunderhuhwur Baiy Moonsiff of 
Hingajeeahy dated 2^th December 1849, 

Sherishteedhur Surmah, Appellant, 
versus 

Kaleekaunt Chukerbuttee, Respondent. 

Afpellant, who had instituted a suit in the moonsiffee of Lush- 
kerpore for damages for abuse, presented a petition, alleging this 
suit to have been made up, collusively, to establish the absence of 
the person sued by him on the date of the alleged abuse, to wit, the 
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date of the bond in this suit; but, as appellant was not a party to 
this suit, the evidence and decision cannot be taken to establish the 
alibi as he apprehends. 

It is TIIEKEFORE ORDERED, 

That the appeal be dismissed, with costs. ‘ 

» • 


The 7x11 March 1850. 

No. 32 of 1850. * 

Appeal from the deckli^ of Baboo Ramtaruk Rai^ Moonsiff of Lush- 
kerporcy dated December 1849. 

Tuuieez Oodeen*Mahomed, ApjJellaijt, 
versus 

Sheik Ufzul, Respondent. 

Respondent, who declares himself servant of Shah Outad, 
denies tenanting any land belonging to Kumeze Mean, and states 
that, notwithstanding this, at appellant’s instigation, Kumeze Mean 
caused him to be seized on his boat by men armed wdth clubs, and 
carried to the house of appellant, his father-in-la\^, where he de- 
manded rupees 100, rent of land, which he finally extorted, the 
same being sent by his brother, through Rammanik Nag and 
others, who paid the same to Kumeze Mean on the 31st Jyte 1254 ; 
a receipt for 49 rupees only beinfj given to him ; that he was com- 
pelled to put his signature to a kubooleut and chalan ; anfl tliat 
he complained to the magistrate^ whcT punished, his oppr^sors — 
and he sues for the sum^aken from him, with interest. 

Tumcez Oodeen filed an answer, in which he states that respond- 
ent had withhelcT his rent for 3 years, for land belongiing to 
Kumeze Alee, and Shah Outad, in collusion with the latter, jiltid the 
amount, 49 rupees 8 annas, when Kumeze Alee was about to sue 
and deprive him of the farm, depositing 50 rupees more with his 
relative Sheik Imam Oodeen, in order to retain the farm for the 
j^cars 1254 to 1257, which latter sum, however, he afterwards took 
away under a receipt, in consequence of Kumeze being adverse 
to the continuance of the farm ; that respondent, in consequence of 
this, preferred a false complaint before the magistrate ; and that 
Kumeze Alee, his son-in-law, lives in tlie Tipperah district, where 
the transaction took place, and where the prescribed notices have 
not been servccl, respondent having declared him resident in this 
district, &c. * ^ * 

Tlie moonsiff (Baboo Ramtaruk Rai) distrusted appellant’s wit- 
nesses, on account of discrepancies in their evidence. He observed 
that Kumeze Alee himself had admitted, before the magistrate, 
his residence in this district, and had denied taking both the money 
utid kubooleut: and dcei^iing the suit instituted in the legal court 
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according to Construction No. 73, and holding respondent’s state- 
ments fully proved, he decreed the claim. 

Appellant now urged that he is not sued as a principal, and is 
not declared or proved to have partaken of the money ; and that 
another suit shows Kumeze Alee to reside in Tipperah. 

. Judgment. 

I thirik Kumeze Alee’s own statement of residence in this dis- 
trict a sufficient guarantee of the fact asserted. And as, after 
examination of the evidence, I concur with the moonsiff in deem- 
ing it proved that appellant and Kumeze AJee extorted rupees 
100 from respondent, and the claim is againsf* both, I see no reason 
to interfere with the ipoonsiff’s decision. 

' It is therefore ordered. 

That the appeal be dismissed, and the decree of the moonsiff affirmed, 
with costs. 


The 8th March 1850. 

No. 48 of 1850. 

Appeal from the decision of Baboo Ramtaruk Rai, Moonsiff of Lush- 
kerpore, dated 29th December 1849. 

Ikrain Oollah, Appellant, 
versus 

Sheik Noor Oollah and Sheikh Neyiii Oollah, Respondents. 

Resrondents sued to recover, with an equal amount as penalty, 
14 rupees, exacted from them, though a ^)eada deputed in a suit 
under Regulation VIL, 1799, as rent of land for 1253, they (respon- 
dents)jcultivating no land belonging to appellant. • 

Appgdlant answered, alleging only 7 rupees to have been realized 
as rent and costs from respondents, his tenants of 2 kears of land 
in talooka Mahomed Nasir, No. 158, mouzah kismut Syfpoor. 

The moonsiff (Baboo Ramtaruk Rai) decreed 14 rupees and 
8‘ annas in respondents’ favor, not finding it proved that they 
tenanted appellant’s land, and indeed finding the reverse proved, and 
holding, with reference to the papers of the summary suit, that 
appellant only exacted 7 rupees 4 annas. 

Appellant now urges tiiat respondents’ witnesses are under the 
influence of respondents ; that lie has not had an opportunity of 
cross-questioning them ; that only two of his witnesses have been 
examined^ that no local investigation has been made ; and that, 
under Sections 16 and 17, Regulation VIL, 1799, the award of 
penalty is erroneous. 

Judgment. 

This suit was formerly remanded, on appellant’s petition.* On the 
21st December, the appellant was ordered ty the moonsiff to adduce 



ZlLLAIl STLUKT. 


53 


'what witnesses he cliose^ and he brought two witnesses on the 29th 
idenij and made no request that any others should be sent for^ so 
that I need only consider whether, on the papers before me, I can 
give any other order than that passed by the moonsiff : and, as I 
concur with the moonsiff in holding it. unproved that respondents 
cultivated any land belonging to appellant, and the law cited by 
him is not applicable to this case, as n6 sianmary decree was passed, 
and that the award of penalty is strictly legal and clearly just, 
I see no reason to question the propriety of the moonsiff ’s decree. 

It is therefore ordered, 

That the appeal be^ dismissed, and the decree of the moonsiff affirm- 
ed, with costs. 


The 9th March 1850. 

No. 9 of 1850. 

Jpljeal from the decision of Baboo Chunderkiekwur liai^ Moonsiff of 
Hingajeeahi dated 18 /A December 1849. 

Sheik Kela, Appellant, 
versus 

Mahomed GhuSbor and others, Respondents. 

Appellant sued for 5 rupees, the price of thatching grass grown 
on 2^ hears of land, cut and carried off’ in 1255, under order of 
Mahomed Ghuffbor, by the other respondents, declaring the land 
to appertain to talooka Secunder, No. 41, in mouzah Dhailin, the 
property of Maliomed Hatim and Mahewned Yasci^en, purchasers from 
the person who bought' the same ’at auction, and to be in plot 15 of 
the land which the ameen, deputed to give possession to the auction 
purchaser, delivered to liim, and which appellant has tenanted for 
the last 9 or 10 years, and the ^ass is valued at 300 bundles per 
rupee, and the crop carried off’ estimated at 1,500 bundles. 

Mahomed Ghuffbor filed an answer, denying that the land apper- 
tained to talooka Secunder, and that it belonged to Mahomed Hatim 
and Mahomed Yaseen, asserting it to be part of talooka Mahomed 
Ameen, No. 46, his property; that clandestine measurement of 
the land by an ameen could not prejudice his rights ; that appel- 
lant never raised grass on the land ; that the suit is made up by 
Mahomed Yaseen, through his ryut, bScause respondent had sued 
that person for damages ; and that the land of the crop in suit is 

f razing groflnd for cattle in the rains, whence respondents’ people 
ring wood for burning. » 

Appellant, in reply, denied that the land of the crop in suit was 
grazinff ground, and that respondent took wood for fuel from it, and 
noticed that respondent had not denied carrying oflF the grass. 

Mahomed Yaseen and Izzut Beebee filed a petition in support 
of appellant. ^ . 
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TJio moonsifF (Baboo Chunderkishwur Rai) observed that though 
appellant had adduced witnesses in support of his claim, their evi- 
dence was unworthy of. trust, seeing that there were no boundaries 
in the plaint, while the witnesses described them, and the plot in the 
plaint was not of the same number as that in appellant’s pottah, the 
former being No, 15, and latter No, 10 : and, holding respondent’s 
defence established by the^testunony of his witnesses, he dismissed 
tlic suit 

Appellant now urges that his claim is fully established ; that there 
was no need of specification of boundaries, when the plot of the 
ameen’s chittah was specified ; that the examin/ition of this pottah 
and plaint will show whether they disagree, &c. 

Judgment. 

It is doubtful whether the nuntber in the pottah be meant to re- 
present 10 or 15, and the circumstance that the witnesses have de- 
scribed boundaries, while the plaint exhibits none, affords no intelli- 
gible grounds for rejecting the evidence of the witnesses : and there 
are no data, with reference to the conflicting evidence of the witnesses 
of the parties, which enable me to decide in whom possession of 
the land of the crop in suit has been vested. This must be ascertained 
by local eiK^uiry, and the suit remanded for the investigation. 

It is TIIEKEFOEE ordered. 

That the decree of the moonsiff* be reversed, and the suit remanded 
for the purpose indicated. The price of the stamp on the petition 
of appeal will be refunded, and the moonsiff will pass orders in 
regard %o the remaining costs of this appeal. 

r 

The ISin Mabch 1850. 

No. 54 of 1850. 

Appeal J¥om the decision of Baboo Chunderkishwur Rai, Moonsiff of 
Ilinyajeeah, dated 2oth January 1850 , 

Tiluk Chand Shah, Appellant, 

* versus 

Nundram Haidar, Respondent. 

Respondent sued for rupees 2, annas 8, the price of half a 
maund of salt and 4 annas coolee hire, which appellant agreed to pay 
before a punchayet in 15 days, with interest. 

Appellant filed an answer, stating that respondent jiad received 
the salt with the amount of coolee hire, with interest, i <?., annas 9, 
pie 6, from his brother Mooluk Chand ; and that the suit is instituted, 
because respondent wanted Mooluk Chand to give more salt, and 
the dispute consequent tliereon. 

The moonsiff (Baboo Chunderkishwur Rai) held respondent’s 
claim proved by the evidence of his witnesses, and, finding that 
appellant had done nothing towards the addiction of his witnesses 
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from the 15tli January to the 25th idem, decreed the claim, dis- 
allowing the interest, 

Appmlant now urges that the suit was decided in nine days after 
proof was required from him ; that he was engaged in another suit 
before the principal sudderamcen, and, did not know that proof had 
been required from him ; that the cause' of suit arose in the Tipperah 
Rajah’s territory, and that respondent^ witnesses are connected with 
him. 

Judgment. 

I sec no reason to interfere in this decision : the claim is clearly 
made out, and imleed the onus of proof lay witli appellant, who 
should have provided for the adoption of the measures necessary for 
the adduction of his witnesses during his®absencc; and appellant 
lives in this district. ^ 

It is theuefoue ohdered. 

That the appeal be dismissed, and the decree of the moonsifi affirmed, 
with costs. 


The 14tii March 1850. 

No. 181 of 1850. 

Appeal from the decidon of Moonkhee Nuzeer Oodeen Mahomed^ Moons! f 
of Parhooli dated, 22nd October 1849. 

Duncerara Das, Appellant, 
versus 

Ram Das, Respondent. ^ > 

Responeent sued to recover, with interest, from appellant, his 
relative, the balance of a loan of rupees 12, made on the 2 1st Phal- 
goon 1250, of which rupees 2 had been repaid by appcllanl?s mother 
on the 11th Jyte 1252. ^ 

Appellant answered in denial of the asserted loan and repayment, 
and pleaded that, had the mone/ been lent, a bond would have been 
taken ; that he would not give evidence before the magistrate in a 
complaint made by respondent, whence arose enmity which led re- 
spondent to persuade the minor sons of Jyram Das to close the path 
to his (appellant’s) house, a matter concerning which appellant was 
about to complain to the magistrate^? when respondent forestalled 
him with this suit. 

The moonsiff (Moonshee Nuzeer Oodeen Mahomed) held the loan 
proved by the evidence of two witnesses, relatives of the parties, 
whose testimony was supported by that of a third witness also a 
relative of the parties, and named by appellant himself, and corro- 
borated by the result of the local enquiry. On these grounds he 
rejeoted the evidence of three witnesses produced by appellant, 
whose depositions tended to prove enmity subsequently to the date 
of the loan, and decreed the claim in respondent’s favor. 



56 


ZILLAn BYLIIET. 


Appellant now attempts to throw discredit on the evidence of the 
witnesses believed by the moonsiff, as the testimony of persons 
under respondent’s indaence^ &c. &c. 

Jul>GMENT. 

I think this petty claim proved, beyond reasonable doubt, by the 
evidence of the witnesses, ^ exhibited in the decree of the moonsiff. 

It is therefore ordered. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. * 


The 14th March 1850. 

. . ‘No. 12 of 1850. 

• 

Appeal from the decuion of ^aboo, ChunderJdshwur Rai, Moomiff of 
Hingajeeah, dated lOth December 1849. 

Khoodeja Banoo and others. Appellants, 
versus 

Kasheenath Shome and others. Respondents. 

Respondents sued to recover, with an equal amount as penal- 
ty, rupees 6, annas 13, pic 6, paid by them, to save from the sale 
their property attached under Regulation V., 1812, under pre- 
tence of their being tenants during 1253, of land in talookas Nos. 8 
and 296, of pergunnah Lungla. 

Appellants answered that respondents were tenants in the said 
talookas, and paid the sum abqvementioned. 

Respondents filed *sl reply, alleging that appellants have wrongly 
stated the boundaries of one of the parcels of the land for which 
rent was exacted, the said parcel comprising, as per»boundaries spe^ 
cified in\he reply, koolba 1, pan 1, jet 5, of nankar land, in the 
name of Sham Rai Canooongoe, their property, assessed and settled 
with them under plots 723, 724, and 725, in a pottah, dated 3rd 
Asar 1253, and granted to them by the collector. 

The moonsiff (Baboo Chunderkishwur Rai) held appellants’ state- 
ment unproved, and respondents’ proved by the evidence of their 
witnesses and the result of a local investigation, and decreed accord- 

Appellants now urge that their defence is established by the evi- 
dence of Mahomed Hatim, Sheik Badoollah, and Sheik Mahmudee, 
their witnesses, and by that of Unwur Mahomed, Mahoifted Mosini, 
Jowaboodeen M|ihomed, and others, disinterested persons examined 
by the moonSiff, who himself visited the place of tne dispute ; that, 
though respondents have produced a pottah, showing kear 7, jet 5 
of nankar land to have been settled with them, the said land was, in 
the previous year, in tenancy of Kaleekamrshad and others, who gave 
a kubooleut for the rent and paid accordingly, and that respon&nts 
are proved to have*tenanted the rest of the land of the rent in suit 
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Judgment. 

No written * engagement to pay the rent in suit is alleged to have 
been executed by respondents, and no verbal agreement is proved, 
or inferrible from proof of previous payments ; under these circum- 
stances, the exaction of which respondents complain is not justified, 
and must be held illegal : and I see no reason to interfere with the 
moonsiff'’s decision. 

It is thekepore ordered, 

Tliat the appeal be dismissed, and the decree of the moonsiff affirm- 
ed, with costs. * ^ 

The 15th March 1850. , ^ 

No. 18 of 1849. 

Appeal finym the decision of Moulvee Suadut Alice Khan, Principal 
Sudder AmeeUt dated 28/A August 1849. 

Sy ad Reza-Ool-Rhuman, Appellant, 
versus 

Kurreem-Oollali, Respondent. • 

Respondent’s plaint sets forth that appellant estimated the 
yearly rental of his zemindaree, after deducting 25 rupees for land, 
of which the rice was used by respondent, at 1,478 rupees, 11 annas 
per annum, and took it, on 20th Assin 1245, in farm for five years 
from 1245 to 1249, agreeing to pay the Government revenue and 
the zemindaree officers of collection; to pay, with, interest, 1?,175 ru- 
pees due to SumbhoonMi, 675 rupees due to Ldchand Shah, 150 
rupees due to Oochub Ram Pal, 200 rupees due to Sheik Buddul, 
under two bonds, also 400 rupees to respondent himself ^ to re- 
cover the deeds held by the creditors ; to deliver the dakhilus ; and 
to pay any nuzzerana, which might be presented at the time the 
rents were fixed yearly, with any muhtote which might be realized, 
profit and loss resting' with the lessee. It further sets forth that 
Sumbhoonath and Oochub Ram were paid in frill, and Sheik Bud- 
dul in part only ; that the debt to Lalchand, the 400 rupees pay- 
able to respondent, 60 rupees realized as nuzzerana, and part of the 
debt to Sheik Buddul were unpaid by appellant, who had not re- 
turned the documents or rendered up the dakhilas and papers of 
collection, but relinquished his hold on the zemindaree after expiry 
of the farm. *And respondent finally sued for 700 rupees, paid by 
him to Buttun Bullubh, son of Lalchand, on the 3rd Jetjh 1252, pirn 
26 rupees, 11 annas, 8 pie, balance of principal, paid to Sheik Bud- 
dul on the 24th Sawun, plus 60 ruj^es presented as nuzzerana, 

400 rupees payable to himself, with interest, in all 1,748 rupees, 10 
annas, h pie. 

Appellant admitted ^le farm, according to the terms described in 
the plaint, adding that it was stipulated that respondent sLould not 

.38 
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interfere in tlio zemindaree for 5 years, under penalty of being 
saddled with the balances due to tlie mahajuns, with interest, and any 
loss which might accrue ; and that the expense incurred through 
any disputes concerning the zemindaree were to be debited to 
respondent : and he pleaded that, in addition to the sums admitted 
by respondent to have been paid, he paid rupees 441, annas 8, 
gundalis 10, out of 675 rufecs^ to Ruttun Bullubh, son of Lalchand, 
on several dates, as per 13 tokas signed by him; that he paid 
rupees 199, gundahs 8, to Sheik Buddul, with interest; that 
he paid rupees 345 to itespondent, to whom also, oJi the 13th 
Maugh 1248, he paid 100 rupees under agreement that an equal sum 
should remain payable by respondent to the mahajuns, if it was not 
returned by him at the end of the year ; that the rents were fixed 
yearly at respondent’s house, and therefore whatever nuzzerana was 
presented was given to him ; that he collected 90Q rupees, rent on 
account of 1249 B. S., but that respondent interfered in Phalgoon, 

€,y two months before expiration of the lease, and realized rent, &c. 

A reply and rejoinder were filed in support, respectively, of the 
plaint and answer. 

The principal sudder ameen distrusted the evidence of the three 
witnesses adduced to prove Interference in the zemindaree by re- 
spondent in the month of Phalgoon, e.y before expiry of the term of 
the lease, because two of the witnesses were appellant’s old servants, 
and the tliird only spoke to hearsay ; because it was improbable 
that respondent would interfere, to his own loss, two months only 
before the lease had expired ; and because appellant’s possession for 
the whole time of the lease Svas proved by witnesses, and probable 
from the circumstance of appellant having‘s paid the Government 
revenue up to the end of the yeah 

He fijund, by the evidence of Ruttun Bullubh, son of Lalchand, 
and his Recount book, that 431 rupees, 8 annas, 10 gundahs had been 
paid by appellant to that mahajun under 12 tokas, finding that the 
sum of 1,121 rupees, 15 annas, 10 gundahs, 16 krants, was tlie sum 
dup to Ruttun Bullubh, with interest from tlie date of the bond to 
the date of plaintift’s payment He deducted the sum paid by ap- 
pellant to Ruttun Bullubh wdth interest, that is to say, the sum of 
447 rupees, 15 annas, 8 gundahs, 12 krants, and declared that re- 
spondent, who had paid the remainder of the debt to Ruttun Bullubh, 
should recover the balance alter the said deduction, that is to say, 
674 rupees, 2 pie, 4 krants, with interest, from appellant. 

He found that appellant admitted not having paid Sheik Buddul 
in full ; and tlfat respondent had satisfied the suit of his heirs, by 
payment of 26 rupees, 10 annas, 8 pie, which sum he decreed with 
interest against appellant 

He found three out of the four orders for payment of his own 
personal allowance, asserted to have been given by resphndent, 
genuine and proved ; and, allowing, on them„appellant’s plea of pay- 
ment to the extent of 310 rupees, he decreed 102 rupees, 10 rupees 
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of which was the sum in the 4 k. order unproved and deem spurious^ 
and the remainder as unsupported by any receipt or evidence, with 
intei'est, against appellant 

He further found that appellant had not proved that the rents 
were fixed yearly, and the nuzzcrana paid, at respondent’s house, 
seeing that the evidence was discrepant ; and, holding it proved that 
appellant had received this money, the dhiount of which was not 
disputed, he decreed the amount, 60 rupees, with interest, in re- 
spondent’s favor ; and his order is, that respondent do receive from 
appellant the said sums, in all 1,346 rnpeds, 9 annas, 13 gundahs, 12 
krants, with interest;to the date of realization, the costs being allowed 
to the parties in proportion to the sum decreed, with interest 

Appellant now urges that interference in the fa^i by respondent 
is proved ; that the amomit of nufczerana is not proved, and not- 
withstanding decreed ; that he acted for the benefit of respondent, 
who has sued from enmity ; and that interest should not be allowed 
under the circumstances : and he prays for a local investigation. 

Judgment. 

It appears to mo that respondent did not interfere in his estate 
till the term of the appellant states tliat his own collections ceased 
with month of Maugh, and two witnesses, the evidence of the third 
being hearsay, have sworn to respondent’s interference in Phalgoon 
debarring appellant from collecting during the concluding months, 
Phalgoon and Chyte. But the evidence of these witnesses is rebut- 
ted by the testimony of numerous witnesses on the part of j;pspond- 
ent, showing appellant to have held 4 )osscssion to the ejpd of his 
lease ; and the evidence of theso witnesses is cohsistent wdth proba- 
bility, for had there been interference, its stipulated consequence 
was, shifting liability for the balances due to the mahajuns from 
appellant’s to respondent’s shoulders, and appellant woul^ surely, 
under such circumstances, have given notice of the infraction of the 
agreement to the civil or crirainm court, which he ^ not do. 

The principal sudder ameen states that the nuzzerana, which is 
not fixed in the agreement between the parties, is not disputed ; but 
I find that appellant has denied receiving any nuzzerana, and this 
denial threw the onus of proving 60 rupees were paid to appellant, 
upon respondent, who has not proved such payment 

Lastly, I see no reason why interest should not be allowed. 

It is thebefore obdebed. 

That the decree of the principal sudder ameen be amended, by the 
sum of 60 rupees, with interest, being deducted froha tlie sum de- 
creed, and by a corresponding alteration in the costs ; and that it be 
affirmed in every other respect 
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The 15th Mabch 1850. 

No. 191 of 1849. 

Appeal from the decision of Baboo Ramtaruk Rai, Moonsiff of Hin-‘ 
gajeeah, dated 1th November 1849. 

Mahomed Urzan^ Appellant, 

' ' versus 

Koodrut Beebee, Respondent. 

Respondent sued for«l kear 3 pao of land, with mesne profits, 
declaring dispossession in 1235 B. S. She stated that appellant had 
tenanted the land for some time, paying rent u{) to 1234 ; that he 
withheld it from 1235 j that a suit was instituted for the rent due 
from 1235 to 1244, wfiich was tjirown out on the ground of appel- 
lant’s long possession, respondent being ordered to sue for the land ; 
and that she sued for the land, but that her suit was struck off, on 
default, on the 9th September 1848. She added that though 12 
years had elapsed from the date of dispossession, they had not elaps- 
ed from the date on which she was ordered to sue for the land, and 
that as appellant had obtained possession of the land through fraud, 
the suit was at all events cognizable under Clause 1, Section 3, 
Regulation IL, 1805. 

Appellant declared the land to appertain to another talooka, his 
property, and pleaded the law of limitation in bar of the suit, deny- 
ing totally having ever tenanted the land from respondent or paid 
her rent for it. 

The rqoonsiff (Baboo Raijitaruk Rai) hel(J it proved that appel- 
lant was a mere tefiant of the land) of which respondent was held 
proprietor; and decreed possession, with mesne profits for 12 years 
up to the date of suit, in respondent’s favor. 

Appdyant now pleads, among other matters, that the suit is 
barred by the law of limitation. 

Judgment. 

To me it seems that the suit is barred by the law. The ordinary 
time allowed for instituting suits is, according to Section 14, Regu- 
lation III., 1793, 12 years. Respondent must be held to be dis- 
possessed from the period from which her rent has been withheld, 
and she admits that period tp exceed 12 years; but she asserts her 
suit to be legal, because appellant’s possession was acquired by fraud, 
and Clause 1, Section 3, Regulation II., 1805 excepts cases in 
which the person in possession of real property “ shall have acquir- 
ed possession fhereor by violence, fraud, or any other unjust or dis- 
honest means whatever.” This law, however, does not appear to me 
applicable to the present suit, for appellant’s possession is asserted to 
have been by tenancy under which he paid rent up to 1234,^ and a 
tenant paying for a time, and then withholding his rent cannot be 
said to have ** asequired possession” by viole»ce, fraud, or any other 
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unjust or dishonest means whatever,” the acquisition of his posses- 
sion having preceded the alleged injustice and dishonesty. 

It is thebefobe obdebed. 

That the appeal be decreed, the decree of the moonsiff reversed, and 
suit dismissed, with costs. 

The 18th Mabch 1850. 

No. 12 of 1849. 

Appeal from the decision of Moonshee BishnuB Cherrun Das, Acting Moon-- 
siff of Lafoo^ dated 25th December 1848. 

Gourcekanth Surmah and Sirikant Surmah, Appellants, 

. versi^s • • 

Domun Ram and others. Respondents. 

Respondents sued to recover the sum paid by them under a 
summary decree, with costs and interest, declaring appellants to 
have instigated the summary suit, a fraudulent one. 

Goureekanth filed an answer, repudiating all participation in 
the summary suit. 

The acting moonsiff (Moonshee Bishnub Cherrun Das) held ap- 
pellants proved to have participated in the fraudulent summary 
proceedings, under which the money was exacted from respondents, 
and decreed against them and others. 

Appellants now urge that they had nothing to do with the sum- 
mary suit. * 

\ JUDGMENf. « •• 

Sirikant did not appear before the moonsiff, and puts his absence 
on the double ground of indisposition and supposition that it was 
unnecessary for him to appear, as a person merely sued a^ collud- 
ing with other persons; but this plea and this appellant’s appeal ap- 
pear to me inadmissible; and as, after examination of the evidence, 
I am of opinion that the collusion and active participation of Gouree- 
kanth in the summary proceedings, while he must have known them 
to be fraudulent, is clearly shown, 1 see no reason to interfere with 
the inoonsifTs decree. Madhtib Chunder, w^ho, I observe, has filed 
a. petition in the suit, has not regularly appealed, that further notice 
should be taken of him. • 

It is thebefobe obdebed. 

That the appeal be dismissed, and the decree of the moonsiff affirm- 
ed, with costs. * 
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The ISth March 1850, 

No. 199 of 1849. 

Appeal from the decieion of Bahoo Sharodapershad, Moomtff of Asmeree- 
yungCj dated \ Gtk November 1849. 

Birjooram Das, Appellant, 
i • versus 

Jugcrnath Surmah, Respondent. 

Respondent sued to recover, with interest, 34 rupees lent to 
appellant and liis late br6ther, under a bond dated 12th Kartick 
1250, and averred to have been stolen from hjs- box, while he was 
in jail, on the 18th Poos 1252. 

Appellant denied the transaction, and imputed the suit to enmity 
on account of his having, when robbed on the 8thL Assin 1250, caus- 
ed the houses of some of respondent’s ryuts to be searched, though 
without effect, and having refused to pay 50 rupees the “ durbar 
khurch ” of the ryuts. 

The moonsiflf (Baboo Sharodapershad) held respondent’s claim 
proved, and decreed accordingly. 

Appellant now urges, tliat respondent’s witnesses are under his 
influence, that it is not likely that he would have borrowed from 
respondent in Kartick, after having caused the houses to be search- 
ed ill Assin ; and that the demand of 50 rupees " durbar khurch” 
indicated the falsehood of the claim. 

Judgment. 

41 

Respondent appears to h^ve made out ilit^ list of bonds stolen 
from him which he*filed in the magistrate’s com% from a towjee” 
which he states himself to possess ; and this towjee,” together with 
any evidence which he may be able to give in proof of its authen- 
ticity, sl)[puld have been, and must be, called for by the moonsiff. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remanded 
for .the purpose designated above. The price of the stamp on the 
petition of appeal will be refunded, and the moonsiff* will pass pro- 
per orders in regard to the remaining costs of this appeal. 

The 13th March 1850. 

No. 200 of 1849. 

Appeal from the deeisim of Bahoo ChunderJcishwur Bat, Moonsiff of 
• Hingajeeah, dated 7th December 1849. 

Shamram Deb, Appellant, 
versus 

Sheetaram Nao, Respondent 

Appellant sued for 11 ahnas, 6 pie, balance of the rent of 2 
kear 3 pao of land in talooka Bydnath, No# 1720, under a kuboo- 
leut, to pay 1 rupee, 11 annas, 6 pie for the same, executed on the 



ZILLAH SYLIIKT. 


63 


5th Bysakh 1252, according to which the rent bad been paid in full 
for 1252 and 1253, with 1 rupee for 1254 paid on the 26th Bysakh 
1254. 

Respondent filed an answer resisting the claim, denying the ku- 
boolout, and pleading that the landl in rent in suit appertains to 
talooka Sona Chand No. 21, the property of Mahomed Idris Khan; 
that appellant was his (MahomedI dris*) gemashta, to whom respon- 
dent gave a kubooleut in favor of Mahomed Idris and his heirs, 
paying rent ; that appellant has been discharged from the zemindar’s 
service, and had sued liim, respondent, because he would not enter 
into his views ; that ^urbanee Dasee, widow of Sona Chand Chow- 
dree, gave the land of the rent in suit, as burmoter, to Ramlochuii 
Udheekaree, who received tli« rent of it up to the time of sale, and 
has since been presented with other land, in Exchange for it, by 
Surbanee Dasee; and that appellant, while gomashta, granted re- 
ceipts for the rent of the land, specifying it to bo part of talooka 
No. 21. 

Appellant, in reply, stated that the land of talooka Sona Chand, on 
account of which he received rent on behalf of Mahomed Idris, to 
be different from the land of the rent in suit, whi<;h was never given 
to Ramloclmn Udheekaree ; and that when a butwara or partition 
took place between Surbanee Daseo and Mahomed Moazum Chow- 
dree, the land of the rent in suit was included as part of talooka 
Bydnath. 

Khoodeja Banoo and others, heirs of Mahomed Idris, petitioned 
in support of respondent : one Sheebram filed a petition, declaring 
the land to be in tal^ka Bydnath, Imt to be lys purchase and not 
appellant’s : and one Qk)peebullu*b presented a petition of similar 
import. 

The moonsiff (Baboo Chunderkishwur Rai) distrusted jjjie evi- 
dence to the kubooleut adduced by appellant, on account of dis- 
crepancies, and, after instituting local investigation through tw^o se- 
parate ameens, dismissed the suit 

Appellant now urges that the payment of rent by respondent is 
proved ; that the ameens acted partially ; that respondent’s witnesses 
are under his influence ; and that his claim is established, &c. 

JUDaMENT. 

The issue of this suit depends on Ithe trath of the kubooleut 
which appellant asserts respondent to have executed in his favor; 
and, as I concur with the moonsiff in deeming the evidence of 
appellant’s witnesses to be, on the grounds detailed by the moonsiff, 
unworthy of reliance. 

It is oedebed. 

That die appeal be dismissed, and tlie decree of the moonsiff affinn- 
ed, with costs. « • 
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The 20th March 1850. 

No. 8 of 1850. 

Appeal from the decieion of Moonshee Ntuzeer Oodeen Mahomed^ Moomiff 
of Parkool, dated \5th December 1849. 

Bulram Das, Appellant, 
f' ‘ versus 

Bishno Das and otbers. Respondents. 

ArrELLANT sued for rupees 150, damages for abuse. 

Bishnoo Das, Birjoo j^am, and Neemanund resisted tbe claim, 
countercharging abuse against appellant. ' 

The modlisitf (Moonsnee Nuzzeer Oodeen Mahomed,) after two 
local investigation? by hmeens, who cotild obtain nothing but hearsay 
evidence, dismissed the claim, not being able to trust flie testimony 
of five witnesses adduced by appellant, who hadHbeen opposed to 
Neemanund in a suit preferred by him under Act IV., 1840, in 
whi(;h appbllant was the agent of the said witnesses. 

Appellants now urge that their claim is established, and that the 
actual giver of the abuse had nothing to do with the Act IV. 
suit, &c. 

Judgment. 

The abuse is declared to have been given at the instance of 
Neemanund, but the only evidence is that of five witnesses who 
were that person’s opponents in the Act IV. suit ; and, though the 
abuse in not improbable, I am unable to reply on their testimony. 

• Ja IS thArefqre ordej/ed, 

That the appeal be dismissed, and the decree of the moonsiif affirm- 
ed, with costs. 

c 

c 

The 21st March 1850. 

No. 192 of 1849. 

Appeal from the decision of Moonshee Nuzseer Oodeen Mahomed^ Moon- 
siff of Parkool^ dated ^tk November 1849. 

Mahomed Uzeem, Appellant, 
versus 

Nuzzer Mahomed and others. Respondents. 

Respondents’ plaint set forth that appellant sued them summa- 
rily for rent o£ 3 hears of homestead in talooka Doolubh Khan, and 
4 tears of cultivated land in talooka Ariz Khan, kitta Pattai'ear Bund, 
under a kubooleut ; obtained a decree ; attached a steer, their pro- 
perty, worth 4 rupees, and caused to be sold for 2 rupees 8 annas : 
that they are not tenants, by kubooleut or otherwise, of ailk land 
belonging to appellant : that their ancestor originally owned Wf of 
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tlio talooka abovenamed : that thojr themselves still own a portion of 
land and homestead in talooka Ari 2 Khan^ of which appellwi^ thein 
Ijai'tnor, wis^ies to dispossess thorn, preferring complaints in the 
criminal court, and, in failure of them, the summary suit under 
llegulation VIL, 1799, and they finally sued for reversal of the 
summary decree, with costs, > 

Appellant filed an answer, averring purchase of the half of talooka 
Doolnbh Khan, which had belonged to respondents’ ancestors in 
12o5 B. S., from two persons who had bought it from respondents’ 
father, and also his half of talooka Ariz Kht^n, under six deeds of sale 
of ditterent dates, fropi respondents’ father and aunt, whp^ gave ku- 
booleuts for tSheir homestead, 5 kears, paying rent till their d^atli ; that 
respondents afterwards occu^iied 3 kears ofi the ^aid homestead, 
giving an engagement for the rent oftit, and 4 kears of land in talooka 
Ariz Khaii^ for which they paid rent for 1252, but withheld it for 
1253, whence the summary suit, that the homestead was wrongly 
measured, in the time of Mr, collector Tucker, in talooka Ariz Elian, 
but found arbitrators to be in talooka Doolubh Khan. 

The moonsrft* (Moonsheo Nuzzeer Oodeen Mahomed) hold the 
homestead proved to be in talooka Ariz Khan. He observed that 
appellant had adduced no documentary evidence in support of his do* 
fence ; that the kuboolcut had been produced in the summary suit 
with two witnesses, but that these were residents of other villages, 
while the kuboolcut was contradicted by the chitta of Mr, Tucker’s 
measurement, shoi'ving the homestead to^be in talooka Ariz Khan; 
tliat respondents had^led copy of a petition of Mahomed ZaBr, ap- 
pellant s nephew, settute forth tli^t ho dhd others»had culti^tod the 
land in Pattarcar Bund^in 1253, the year of the rent in suit, while 
respondents liad carried otf the crop ; that tlie original kubooleut 
not being forthcoming, the signatures could not be compared ; that 
the evidence of respondents’ witnesses and the result ot a Ibcal in- 
\cstigation showed that respondents had long occupied their home- 
stead, and tenanted no land in Pattarcar Bund : and, after noticing 
appellant’s petition, averring that his document had been snatched 
away from him, he decreed the claim. 

Appellant now uges that the plaint is defective, in that the value 
of the steer is omitted iii the claim it sets forth, an omission which 
the petition filed by respondents cannq^ bo held to have legally 
supplied ; that his claim is proved by the record of the summary 
suit and die evidence of liis witnesses ; that three witnesses adduced 
by respondents are connected with them ; and that respondents cannot 
write, so that it cannot be supposed that the kuboolefit is withheld, 
lest a comparison of signatures be made, &c, &c, 

^ Judgment. 

The value of the steer is staled in the plaint: it^is omitted, evi- 
dently inadvertently, at the foot, but the object pf the plaint is 

39 
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perfectly clear, and I therefore see no ground for throwing out the 
suit on the plea of omission. The issue of the case then depends on 
whether credit can be given to the kubooleut and the asserted pre- 
Tious payment of rent The kubooleut may have been taken from 
appellant, though I am by no means satisfied, by the evidence ad- 
<<luced before the magistrate by appellant, wdio made no complaint 
till 12 days after the dat6 of the assault, though the assault is aver- 
red to have taken place close to the magistrate’s cutcherry, that it 
was so abstracted. But, however this may be, I am clearly of opi- 
nion that' the evidence ^ support of the kubooleut and previous 
payment plfent cannot be received as proof. 7’'ke copy of the kuboo- 
leut sets that respondents are tenants, not of 4 kear& in Pattarear 

Bund, but of Pctftarec^ Bund comprising 4 kears^ and it is contradicted 
by the petition of Mahoraud Za&ir, appellant’s nephew, setting forth 
that he and others had cultivated the parcel of land called Pattarear 
Bund, in the year of the rent in suit, and that respondents had car- 
ried oft* the crop. Being then of opinion that neither the kuboo- 
leut nor previous payment of rent is proved, I must hold the sum- 
mary decree a decision which is unwarranted by the evidence, and 
must affirm the decree of the lower court. 

It is therefoee ordered. 

That the appeal bo dismissed, and the decree of the moonsiff 
affirmed> with costs. 


The 25th March 18^ 

No. 15 of 1849. p 

Appeaifrom the decision of Moulwe Suadut Alecy Principal Sadder Ameen, 
dated 16^A Julg^ 1849. 

Ram Ram Doss, Appellant, 
versus 

Moolookchaund Das and others. Respondents. 

Appellant, the proprietor of a talooka settled at the time of 
the decennial settlement, sned for 3 parcels of land, with mesne pro- 
fits^ ohe of which parcels has been settled, with respondents^ as part 
and parcel of the resumeef deoter tenement, in the name of Ghur- 
chunder, by the deputy collector, whose decision was affirmed by 
the collector and revenue commissioner, the last funbtionary giving 
perihissioato«cantest the matter in the civil court , 

The principal sudder anleen (Motdvee Suadut Alee) decreed two 
parcels in appellant’s favor, dismissing his claim to the parcel settled 
as part of the iN^sumed tenement with re^ipondents, holding non- 
jurisdiction ip relation to that parcel# in accordance with tSe prece- 
dent Of the Sadder Court in the matter of ^ petition of Hergobind 
Ghose, dated Wth July 1847. 
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Appellant now mainly relies on the order of tho revenue * 
commissioner.* He urges that the precedent quoted is hot against 
him, and notices that fie has appealed to the special commissioniiil^^ ^ 

Judgment. 

Appellant’s claim to the parcel of land' settled as part of the resumed ^ 
tenement, notwithstanding the order of tlje revenue commissioner* 
which cannot alter the daw, appears to me to be incognizable by the? 
civil court, and cognizable only by the special commissioner, under 
the precedent above mentioned. 

It is thekefore ordered. 

That the appeal hek dismissed, and the decree of tw' principal ^ 
sudder ameen affirmed, with costs. ^ 


The 25th March 1850. 

No. % of 1850. 

Appeal from the decision of Moonshee Nuzzeer Oodeen Mahomed^ Moonsiff 
of Varkooly dated 10# A December 1849. 

Gholam Zukee and others. Appellants, 
versus 

Sheik Jeetoo and others. Respondents. 

Respondents sued, stating that the late Moraree Chunder, 
zemindar of pergunnah Dew^adee, gave them a pottah for 15 
koolbas of jungle land in raouzah Megna Berantee, in 1249 B. S. ; 
that they raised a 2i^p of rice on 5 koolbas, ^ jet, 1 rtg of the 
land, which appellants^'arried off and the value of wfiich is claimed. 

Appellants resisted the claim and alleged that there are 16 or 17 
koolbas of land fticludiiig the land of the crop in suit, appertaining to 
talookas Ootum Chuud, &c. purchased by them, and talooKa Shib- , 
anoe Dasee bought by Ubdool Ghuffoor and others, that they and ' 
their tenants reaped the crop of the said land, which did not pro- 
duce so much as respondents have declared; and that the boundaries 
stated by respondents are false, &c. 

The moonsiff (Moonshee Nuzzeer Oodeen Mahomed) held it proved 
that respondents possessed the land under their pottah, raised the 
crop, and were deprived of it to the^extent and value and in the 
manner stated by them: and, after noticing that the chitta filed by 
appellants dij^ not agree with the boundaries declared by them ; and ' 
that their vakeels could not point out how they did; and that ap- 
pellants had suffered a year and four months from the date on which 
it was called for to lapse, without adducing evidence in support ^ 
of their defence, he decreed the claim. V 

Appellants now ur^^e that their vakeels in the moonsiffee of Pa3f^ 

^ kool, TO which the suit had been transferred from Latoo* were not 
avrare that their witnesses had be^ required, ^ 
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Judgment. 

^ I am of opinion tbat the decree in tliis suit mnst> under the 
^i^ircumstances detailed in it, be affirmed; mipellant was bound to 
produce ^is witnesses before the moonslff of Pfurkool, and the claim 
is fully supported by evidence. 

It is ^heeefoee oedebed. 

That the appeal bo dismissed, and the decree of the inoonsiff affirmed. 



ZILLAH TIPPERAII. 

Present: T. BRUCIS, Esq., Judge, 


The 12Tn March 1850. 

Case No. 6 of 1849. 

Appeal from a deciiidn of Casee Mahomed AH, Princqml Sudder Ameen, 
dated 20^A January 1849. 

Gopeeckuncler Nundee, (Defendant,) Appellant, 

. versus 

Nubkisto Rai and Rajkisto Rai, (Plaintiffs,) Respondents. 

Suit laid at Company’s rupees 526-5-7. 

This suit is instituted by the representatives of the auction pur- 
chaser of .the 7 anna share of pergunnah Serael, to obtain possession, 
with mesne profits from date of purchase of i droon 15 kannecs of 
land held as a mocurruree tenure. 

The defendant Gopeechunder pleaded, inter alia^ that the tenure 
had been sold in Assin 1253 B. S., by his deceased brother, Ram 
Chunder, tlie original grantee, to one Bhyrubchunder Bhuttacliarje ; 
that he, Gopeechunder, had never been possessed of any interest in 
the tenure ; and tb^ he was not, as was wrongly affirmed in tlic 
plaint, the guardian^ liis decej^sed Brother’s minor daif|r]iter, her 
guardian being Musst, Anund Mye, her aunt by the fatlier’s side, 

Bhyrubchunc^er and Anund Mye were subsequently made defen- 
dants, the former, as vendee of the tenure, and the latter asiguardian 
of Rainchunder’s daughter ; neither of them appeared, however. 

The principal sudder amcen gave judgment against all the de- 
fendants, on the grounds that the tenure, having been created only 
ill tlie year 1241 B. S., was clearly voidable, on tlie parent estate 
being sold for arrears of Government revenue ; and that it appeared 
from the report of an ameen, that the original grantee, Ramchundor, 
was succeeded in his estate, real and person^, by his brother, tlie 
defendant Gopeechunder, and that Bhyrubchunder, the alleged 
vendee, had latterly collected a portion of the rents of the tenure. 

An appeal is preferred from this decision by Gopeechunder, on 
the gi'ound, mainly, tliiit he should not have been made liable for 
any portion of the mesne profits decreed, the tenufe never having 
belonged to him, and he not having succeeded his brother. 

That the tenure is voidable, there can be no manner of doubt ; 
but I mn of opinion that the court below has arrived at the concltt- 
sion that appellant (Gopeechunder) is liable, on grounds by no 
means satisfactory, namely, the somewhat summary report of an 
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ameen, who states that Ramchiinder, the original grantee, was snc- 
ceeded in the tenure by appellant, but how appellant should have 
succeeded his brother, if, as is affirmed by appellant, the teniu’e was 
sold to Bhyrubchunder, during Eamchunder’s life time, does not 
appear, and, although the ameen reports that Bhyrubchunder had 
collected a part of the rents, he admits that he could obtain no 
written evidence of appellant having done so. 

Appellant ought to have been called upon for proof of his plea 
tljat the tenure was sold to Bhyrubchunder during Ramchuiider’s 
lifetime, and that he, appellant, had never had anything to do with 
it. As this has not been done, I have nothing^ tp guide me but the 
araeen’s report, which is wholly insufficient to enable me to come to 
a right judgment in the case. I therefore reverse the principal 
sudder ameen’s decision, as based on insufficient'investigation, and 
remand the suit for re-consideration, after appellant^ shall have been 
given an opportunity of proving the plea in question : and, if neces- 
sary, a fre^i local enquiry may take place. The principal sudder 
aineen will at the same time consider, and pass orders upon the 
objections advanced by appellant to the amoen’s report, in his peti- 
tion filed 4th September 1848 : and he will further consider the other 
pleas advanced by appellant, in his answer in the court below. He 
will also declare distinctly the circumstances under which tlic 
different defendants have become liable, should he still be of opinion 
that all or any of them are liable. Under tlie decision reversed, 
botli appellant and Anund Mye are made liable, in addition to 
appellant’s other liability, as guardians of Kamchunder’s daughter: 
but on what grounds this is dene, does not aprv'far. 

Stamp duty on petition of appeal' to be refuided. 

< The 12th March 1850. 

Case No. 9 of 1849. 

Appeal from a decision of Cazee Mahomed Ali^ Principal Sudder Ameenj 
dated 14#A ApriV\%A^, 

Rajali Suttcburii Gliosal, (Plaintiff,) Appellant, 
versus 

Madhubchunder and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 3,634-0-2. 

This is a suit for arrears of rent, due on certain instalment bonds 
executed under the following circumstances — with interest from the 
dates on which«the principal became payable. 

The plaintiff is the proprietor of tuppeh Jeynugger : the defend- 
ants are the proprietors of a dependant talook in tliat estate. 

The rent of the talook having fallen into balance, twelve of the 
defaulters came forward, voluntarily, to enter into arrangements 
for the gradual liquidation of their arrears, ^and, after paying up a 
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small part of them, executed instalment bonds in plaintiff’s favor, 
for a further portion, proportionate to the extent of their interest 
in the talook * Two of the defaulters, however, remained recusant. 

Some time afterwards plaintiff sued the two recusant defaulters, 
in the court of the sudder ameen, for their share of the outstanding 
balances ; but the talook being joint and undivided, he included the 
non-recusant defaulters among the dcifenjlants. The sudder ameen 
held that, as the talook was joint and undivided, the defendants, 
both recusant and non-recusant, were jointly liable. He therefore 
gave judgment against them all. , 

The present suit is instituted for the recovery of the amount of 
the instalment bondife executed by the twelve non-recusant default- 
ers ; but, on the principle which governed the sudder ameen’s 
decision, as to the .joint liability of^all the p\'opi:jotors of the talook, 
they, or their representatives, are all made defendants now. 

None of the •defendants appeared in the court below ; but the 
case was nevertheless decided in their favor, on the following 
grounds. First, that the suit was barred by lapse of time; more than 
twelve years having elapsed since the arrears of rent included in 
the instalment bonds originally became due, and the bonds them- 
selves not having been duly proved. The grounds assigned by the 
principal sudder ameen for rejecting the bonds, were, that the 
situation in life of the witnesses brought to prove them was not 
such as to render them credible witnesses : that two of them were 
servants : and further, that they made no mention of the payment of 
any arrears at the time the bonds W'ere executed, as stated in the 
plaint. Secondh/, tl'^t the present claim was inconsistent witli the 
former decree, that oi'^lie suddev ameen, wdiicliiinade all flie talook- 
dars responsible for a part of the rent of the talook. 

An appeal is preferred from this decision of the principal sudder 
ameen, by the plaintiff ; but the defendants, as in the court below, 
do not appear. * 

I dissent from the principal sudder ameen’s judgment altogether. 
First, I am of opinion that the instalment bonds were rejected on 
grounds wholly insufficient, and consequently, that there has been 
no lapse of time, the bonds having been executed only in 1249 B. S., 
(1842.) No objection is raised by the principal sudder ameen, to 
tlic evidence, taken j?er se : it is absurd to say that tlie testimony 
of mohurrirs, mirdahs, or cultivators— •such are these witnesses — if 
otherwise unexceptionable, is not admissible in such cases ; or, that 
service incapacitates a man from being a witness : the witnesses, 
moreover, were not brought to prove the money payments alluded 
to ; and, which is more, the principal sudder ameen did not exa- 
mine them on the subject. Not the slightest suspicion attaches to 
the bonds, the parties concerned do not appear to deny them, 
and the transaction connected with them formed the foundation of 
the former suit, in the sudder ameen’s court, in 1845 ; the iden- 
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tical bonds indeed were mentioned in that case. Secondly^ I am 
not of opinion that the present claim Is invalidated by the former 
decree. The parties who executed the bonds, if aggrieved by any 
act of their recusant co-sharers, may have their remedy at law ; 
but tliey are clearly liable for that portion of the rents of the 
talook which, by their own voluntary act, they made themselves 
responsible for, when exoouting the bonds. 

I reverse the decision appealed from, and give the plaintiffs a 
decree, against the parties (or their heirs, being defendants) by 
whom the bonds were severally executed : the other defendants 
to be exonerated of liability. Costs payable jby the defendants 
against who^n the decree is given jointly. 

" ^ The IGth tMARCii 1850. 

Case No. 12 of 1849. r 

Appeal from a decision of Cases Mahomed Aliy Principal Sudder A?neen, 
* dated June 1849. 

Gobind Bukht. (Defendant,) Appellant, 
versus 

llamlochun Das, guardian of Raiiilochun Dass, a minor son of 
Musst. Oomatai'ah, deceased, (Plaintiff^) Respondent. 

Suit laid at Company’s rupees 451. 

TJiis suit was originally instituted to prevent the sale of the riglits 
and interests of the defendant, Oomatarah, in three dependent 
talooks,^ in execution of a decree against the said Oomatarah, in 
favor of the defendant, Gobfnd Bpkht, but sale taking place 
wliile the suit was pending, a supplemental plaint was admitted, by 
which the purchasers were also made defendants,, with a view to 
the annulment of the sale. 

The pHiintiff claims the talooks under a bill of sale executed by 
the defendants Oomatarah and Dagonee, in Chyto 1254 Tipperah, in 
favor of the minor’s mother Oomatarah, deceased. The talooks be- 
longed originally to one Gungaram ; and of the vendors, Oomatarah 
was his daughter-in-law, and Dagonee his widow : as defendants in 
this case, they both admit the plaintiff’s title. 

The defendant Gobind Bukht, the original decree-holder, pleaded 
that the talooks, the subject of suit, together with three other tenures 
of the same kind, were sold to him by the defendant Oomatarah 
alone, in Maugh 1248 Tipperah ; the transfer taking immediate effect 
so far as the three last mentioned tenures were concerned, but the 
vendor retaining a life interest in the talooks, the subject of suit 
This life interest it was, he affirmed, that he had caused to be 
attached in execution of his decree. 

The purchasers of the defendant Oomatarah’s interest in the 
talooks did not appear. 
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The principal sudder ameen gave judgment for the plaintiff; up- 
holding the transfer of 1254; annulling that of 1248 ; and cancel- 
ling the sale of the talooks^ i, e,y of the defendant Oomatarah’s in- 
terest in them. 

.The grounds of the principal sudder ameen’s decision are as 
follow : — First yyfiih respect to the 'transfer of 1254, that it was 
established by the production of the bill of sale, the evidence of the 
subscribing witnesses, and the admission of the vendors : and that it 
was proved to have been made to enable the vendors to liquidate the 
debts of Oomatarah’s deceased husband Ramkishore, of his father 
Gungaram, to whom the talooks originally belonged, and from whom 
Ranikishore had inherited them : the circumstance of- Dagonee’s 
name appearing in the deed, the principal sunder ameen ap- 
peared to consider* a matter of ne moment, eilther one way or 
another, she beii^g only Ramkishore’s step-mother, and therefore not 
his heir. Secondly ^ with respect to the alleged transfer of 1248, the 
principal sudder ameen rejected it, on the grounds that the deed on 
which it was based showed that the party executing it remained in 

S issession of the three talooks the subject of suit : that, under the 
indoo law, the party said to have executed tlie deed had not the 
power to alienate, unless to enable her to liquidate her husband’s 
debts, or for other special reasons ; and that no proofs of the ex- 
istence of any such special reasons had been filed : that the party 
said to liave executed the deed denied liaving done so: that the wit- 
nesses brought to prove the deed, were not of a station in life from 
which witnesses to such important transactions as the transfer l)f land 
would have been takei'u that the docunient had qpt been registered : 
that it did not specify p^ticulars of Ramkishore’s liabilities : and tha t 
the talooks were not liable for Oomatarah’s debts, under the Hindoo law. 
The principal sudder ameen stated further that, owing to tj^e death 
of the defendant Oomatarah, since the suit was instituted,»plaintiff* 
had become proprietor of the talooks by right of inheritance. 

An appeal is preferred from this decision by the defendant Gobind 
Bukht, on the following grounds that the transfer of 1248, 

was valid under the Hindoo law, it having been made in order to the 
liquidation of the debts of the vendor’s husband and his father : second^ 
ly^ that the deed having been duly proved, and mention being made 
in it of the circumstances under which tl^e transfer took place, there 
was no want of evidence on the latter point ; but that appellant was 
prepared to filp copy of a decree of court, from which it would appear 
that Ramkishore, the defendant Oomatarah, and appellant, had 
mutually defended a suit for possession of the talooks in question : 
thirdly y that one of the witnesses objected to by the principal sudder 
ameen, is of the same caste as the parties ; and that other witnesses 
were available: fourthly y that appellant does not deny that the 
vendor l-cmained in possession during life : fifthly y that the minor’s 
mother had appeared as;i claimant for the talooks, in a summary suit, 

23 
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on the gi'ounds now advanced ; but that the suit had been struck ofl' 
on default, claimant having failed to produce the proofs now filed, 
tliat appellant’s witnesses had proved Oomatarah to be in possession, 
after the date of the alleged transfer of 1254, and that the same 
thing could be proved now, by local enquiry ; and that, according 
to a precedent of the late provincial court of appeal, the sale of 1254 
was void : sixthly^ that tlfe plaintiff’s claim having been founded on 
purchase, he was not entitled to a decree on the ground of inherit- 
ance : seventhly^ that appellant’s bill of sale had been attested by 
the pergunnah cazee, whifch is not the case with that of the adverse 
party. ^ ^ ^ 

1 am of opinion that the grounds on which the principal sudder 
ameen’s decision is impugned, are net such as to justify any inter- 
ference with it, so far at least 'as relates to the decretal order in 
plaintiff’s favor. Besides the reasons given by the> principal sudder 
ameen, for rejecting appellant’s claims, I find in documents filed by 
plaintiff,— bundobustee chittee granted by the rajah of Tipperali 
in the year 1247 ; copy of a summary decree under Regulation VII. 
1799 ; and copy of the petition presented to the civil court by appel- 
lant himself, praying for the execution of his decree against the de- 
fendant Oomatarah, — very strong evidence against appellant’s claims : 
the two first mentioned documents are conclusive against his plea of 
possession from 1242 to 1248, under a deed of gift granted to him 
in the former year by the defendant Oomatarah, which transfer, he 
affirms, was revoked in favor of the subsequent one of 1248, and the 
last naftned document is equally against the transfer of 1248, inas- 
much a»the petition not oidy makes no m^ion of appellant being 
then possessed of any interest in tRe talooks,M)ut specifically declares 
two of them to be in the joint possession of Dagonee and Oomatarah, 
which is not only opposed to his own plea, but in favor of plaintiff’s. 

The Jirst plea of the appeal is nothing to the point, the evidence 
in favor of the alleged transfer being rejected : the same is to be 
said of the second; and further, that the fact of the parties named 
liaving defended such a suit, would be quite insufficient to prove 
that' circumstances existed, such as to render valid, under the 
Hindoo law, the sale of her deceased husband’s property, by Ooma- 
tarah ; with regard to the third plea, it is sufficient to state that ap- 
pellant had ample time to j)roduce more witnesses, the suit having 
been before the courts since 1846: the admission involved in the 
fourth plea is justly taken by the principal sudde]^ ameen, as an 
argument against the probability of any transfer having taken place 
in 1248 : w^h respect to ihe^fth set of pleas, I answer that the ob- 
ject of the present suit is virtually the annulment of the order in 
the summary suit referred to, on a more formal investigation of the 
merits of the case ; and although such previous default might, in 
some cases, turn the scale, in adjudicating on contending claims, yet 
that the evidentte in this case is not of su^jh a character ; that the 
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witnesses alluded to are the same whose evidence in relation to the 
execution of the bill of sale had previously been considered untrust- 
worthy ; that the evidence against appellant’s title is too strong to 
hinge upon the report of an ameen ; and that the precedent referred 
to is not only not generally applicable, but relates to a point of law, 
to be considered only after proof of facts : with respect to the sixth 
plea, the principal sudder ameen ouglft to have confined himself to 
the merits of plaintiff ’s claim, as set forth in the plaint, and not to 
have gone into the question of right by inheritance : the seventh plea 
involves a point which can only be considered relatively to other 
evidence ; and the other evidence in this case being strongly against 
appellant, the plea does not avail. 

Under these circumstancei^iil affirm the principal sudder ameen’s 
decision, with the exception of thart part of it vMiich declares the 
talooks to belong to plaintiff by right of inheritance. Appeal dismiss- 
ed, with all costs. 


The 16th March 1850. 

Case No. 13 of 1849. 

Appeal from a decision of Cazee Mahomed Aliy Principal Sudder Ameen, 
dated 7th July 1849. 

Nubkislien Rai and Rajkishen Rai, (Plaintiffs,) Appellants, 

versus 

Lall Mahomed and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 511-8-5-18. * 

This is a suit institu^d by zemindars, for poasession, wfth mesne 
profits of 8 kauecs of land claimed by the defendants as lakhiraj. 

The court below, being of opinion that the. plaintiffs had failed to 
prove previous possession by the zemindar, dismissed the claim, 
leaving untouched the question of the validity or otherwiSe of the 
tenure. 

An appeal is preferred by the plaintiffs. 

I am of opinion that the principal sudder ameen has acted on a 
wrong principle, in throwing the burden of proof upon the plaintiffs. 
He refers to a previous suit, in which it was held by this court, tJiat 
that principle ought to have been followed ; but he has quite mis- 
taken the nature of the two cases. The present suit is instituted 
with a view to obtain possession of an invalid rent-free tenure, the 
value of the miit being assumed at eighteen times the amount annual 
rent : in the former suit, the claim was founded on a plea of ousting 
by the defendant, pr of withholding the rent of land for which rent 
had been paid up to a given period, on the plea that the land was rent-^ 
free. In the latter description of suits the onus probandi rests with 
the plaintiff : in the former description of suits, and therefore in the 
present one, it rests with the defendant. 
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TJie pj’incipai sudder ameen’s decision is annulled, and the case 
remanded to be dealt with on the above principle. 

The value of the stamp on which the petition of appeal is written 
will be refunded. 


The 20xh March 1850. 

Appeah from a decision of Moonshee Uumeezooddeen^ Moomiff of Ncor^ 
nvggur, dated 23rd June 1849. 

Case No. 149 of 1849. 

Noetyechand Shah, (Defendant,) Appellant, 

• versus 

Dhoonee *Cliand, (Plaintffr,) Respondent. 

Case No. 154 of 1849. 

Kislitomohun Shah, (Defendant,) Appellant, 
versus 

Dhoonee Chand, (Plaintiff’,) Repondent. 

Suit laid at Company’s rupees 109. 

These are appeals from one and the same decision. 

The parties are the same as in cases, Nos. 55 and 60 of 1849, de- 
cided 28th May last, and the circumstances are almost identical. 

On the 24th July 1837, Kishtomohiin Shah and Holasaram Shah 
obtained a decree in the court of the moonsiff of Noornuggur, against 
Rammmmn Doss, on two boiids, dated 5th Bhadoon 1234 Tipperah, 
for rupeefe 204. • * # / 

While the suit was pending, Dhoonee Chand, the plaintiff in the 
present case, appeared as a claimant, affirming that the bonds had 
been giiinted to Kishtomohun and Holasaram, as members of a 
mercantffe firm in which he (Dhoonee Chand) had been a partner ; 
and that, by the terms of an arrangement entered into by the part- 
ners, on the dissolution of the firm in 1245, he possessed a 4 anna 
interest in the bonds, as forming a portion of the joint assets. His 
claim was not investigated, as his name did not appear in the bonds, 
but he was referred for his remedy to a suit against his partners ;an(l 
on the 3rd March 1849, he instituted the present suit, for his share 
of the amount decreed in the fonner suit. 

The principal defendants are Kishtomohun, one of the plaintiffs in 
the former suit, together with his co-sharers Ramsuirun and Raj- 
kissen, and Neetyechand and Dingoo Churn, heirs of Holasaram, 
the other plahAiff. The original bond debtors are made defendants 
proformd. 

By the terms of the arrangement entered into by the partners on 
the dissolution of the late firm, the interest of the present plaintiff 
Dhoonee Chand, in certain assets, of which the bonds formed a part. 
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was declared to amount to a 4 anna share ; that of the defendant 
Kishtomohun* and his co-sharers to an 8 anna share ; and that of 
the defendant Holasaram to a 4 dnna share. 

In the present suit, the principal defendants alone appeared. 
They admitted the existence of the late firm, and plaintiff’s interest 
therein, to the extent set forth in thej)laiiit; neither did they deny 
his right to share in the proceeds of the ’former decree ; but they 
pleaded in bar of the claim, that more than 12 years had elapsed 
since the bonds were executed, and the subsequent arrangement of 
1245 entered into, to date of suit; and fliat the present claim, and 
the claims the subject of the cases referred to above, as having been 
decided in May last, ought to have been included in one suit. 

Ncetyechand pleaded lurtlier, that plaintiff had Received his share 
of the amount recovered under thc^ former decree. 

Kishtomohumand his co-sharers pleaded for themselves, that, on 
plaintiff’s own showing, they were not liable, it being admitted that 
they were possessed of an 8 anna interest in the former decree. 

The moonsiff gave judgment for plaintiff, against the defendants, 
Kishtomohmi, Neetyechand, and Dingoo, the first, as one of the 
plaintiff's in the former suit; and the two last, as heirs of Ilolasa- 
ram, the other plaintiff: the other defendants lie exonerated from 
liability. Tlie plea of the defendant Neetyechand, that plaintiff 
had received his share of the amount recovered u«der the former 
decree, was not proved. 

From this decision, Neetyechand and Kishtomohun appeal sepa- 
rately. ^ • 

Neetyechand pleads— that the •suit ougljjfc to have* been re- 
jected, one and th(? ^ame claim having been divided into several 
suits : the second^ thirds and fourth pleas are to the same effect, viz. 
that the proofs filed by plaintiff, as to the existence of the^ partner- 
ship, and the arrangement entered into by the partners o» the dis- 
solution of the firm, were insufficient: fifthly ^ that suit is barred by 
lapse of time : sixthly y that his plea in the court below, to the effect 
that plaintiff had received his sliarc of the amount recovered under 
the former decree, ought not to operate to his (appellant’s) disadvan- 
tage, if not allowed to operate to his benefit 

Kishtomohun pleads, in appeal, to the same effect, and further 
that, being only an 8 anna sharer and paving received only a moiety 
of the amount recovered under the former decree, he is not liable; 
and, that th(; moonsiff had not examined the witnesses whom he had 
named to prove that he had received only a moiety of the amount 
recovered. • 

The first of these pleas is untenable, the different suits not being 
founded on a general claim of partnership, but on distinct acts of 
misappropriation of joint assets, by individual partners; the second^ 
thirdy%xA fourth pleas are futile, appellants never having denied the 
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partnership, or tlie arrangement entered into on its dissolution : the 
j^t/i plea is untenable, the cause of action not being the execution 
of the bonds, nor the arrangement^ entered into on the dissolution of 
the firm, but the decree obtained by the defendants on the bonds : 
the sM/i plea is absurd. The separate plea advanced by Kishtomo- 
hun is of no avail. The former decree having been passed in his 
favor, conjointly with Hol&sarWn, he must be held jointly responsi- 
ble to plaintiff; The moonsiff examined two of appellant’s witnesses, 
but they knew nothing of the matter ; and with regard to the other 
two, who did not appear, flie moonsiff* justly observed that the point 
which they were named to prove was opposed to appellant’s plea. 

The moonsift’s decision is affirmed, and the appeal dismissed, 
respondent paying his own costs in appeal, as he was not summoned. 

* ■ III . ■ ■ 

The 20Tn March 1850. 

Case No. 150 of 1849. 

Appeal from a decision of Moonshee Rumeezooddeen, Moonsiff' of Noor- 

• niiggury dated 23rd June 1849 . 

Neetyechand Shah, (Defendant,) Appellant, 
versus 

Dhoonee Chand, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 106-10-8. 

The circumstances of this case and the parties are the same as 
in cases^Nos. 149 and 154, decided this day, the only difference being 
that the ciecree on ^hich the\:laim fa founded having been given in 
favor of Holasaram, owdng to the bond on wh^ch it was based having 
been in his name, the decree in the present case passed against his 
heirs onlj^ ; and that no realization under the former decree is 
pleaded, * 

The appeal is dismissed, and the rnoonsiff’s decision affirmed, 
respondent paying his own costs in appeal, as he was not summoned. 

The 20th March 1850. 

Case No. 151 of 1849. 

Appeal from a decision of Moonshee Rumeezooddeen^ Moonsiff of Noor- 
nugguvy dated 23rd June 1849 . 

Neetyechand Shah, (Defendant,) Appellant, 

^ * versus 

Dhoonee Cliand, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 101-4-3. 

The circumstances of this case and the parties are the same 
as in cases Nos. 149 and 164, decided this day, the only difference 
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being tliat appellant pleads that plaintiff (respondent) was possessed 
of no interest* in the bond on which the decree, on which this claim 
is founded, was based. It appeai^s from the record, however, that 
in the original case respondent appeared as a claimant ; that the 
plaintiffs in that case did not make anj objection to the claim ; and, 
moreover, that the justness of the claim was deposed to by the 
plaintiff's own witnesses. And, as stateeV by the moonsiff, in the 
present case, the arrangement entered into by the partners in 1245, 
whereby all bonds in the name of any of the partners were declared 
to be the joint property of all, certain specified bonds excepted, this 
arrangement haviivig, been proved, it rested with appellant to show 
that the bond, the subject of the present claim, was not* included in 
that arrangement. > 

Moonsitf’s decree affirmed, and appeal dismissed, respondent pay- 
ing his own costs in appeal, as he was not summoned. 

The 20Tn March 1850, 

Case No. 153 of 1849. 

Appeal from a decision of Moonahee Rumeesooddeen^ Moonsiff of Noor- 
nvggur, dated 23rd June 1849.' 

Neetyechand Shah, (Defendant,) Appellant, 
versus 

Dhoonee Chand, (PlaintiflF,) Respondent 
Suit laid at Company’s rupees 23-14-5. 

The circumstances igf this ca^c and^the parties are the iame as in 
case No. 151, decided this day: a similar order will issue. 


The 20th March 1850. > 

Case No. 152 of 1849. 

Appeal from the decision of Moonshee Rumeezooddeen^ Moonsiff of 
Noornvgger, dated 23rd June 1849 . 

Neetyechand Shah, (Defendant,) Appellant, 
versus 

Ramsurrun Shah, Kishtomohun Shah, and Rajkishen Shah, 
(Plaintiffs,) Respondents. 

Suit laidf at Company’s rupees 47-6-4-16. 

The circumstances of this case are precisely the ^ame as those of 
case No. 153, decided this day, except that the plaintiffs are differ- 
ent ; different partners having instituted two different suits : the 
origirial decree on which the two claims are founded is the same. 
A similar order will issue ; but respondent is not present in this 
case. 
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The 20Tn March 1850. 

Case No. 175 of 1849. 

Appeal from a decision of Moonskee Rumeezooddeen, Moonsiff of 
Noomuggur, dated 2^th July 1849. 

Dingoo Churn Shah, (Defendant,) Appellant,) 

© ' versus 

Dhoonee Chand, (Plaintiff*,) Respondent 
Suit laid at Company’s ^rupees 160. 

The circumstances of this case are similar to those of case 
No. 151, decided this day, the only differencd being that in this 
case the appellant is Dingoo Churn, one of Holasaram’s heirs, 
whereas in case No^ 15l, Neetyechand^ his other heir, was appel- 
lant 

A similar order will issue. 

The 20th March 1850. 

Case No. 176 of 1849. 

Appeal from a decision of Moonskee Rumeezooddeen^ Moonsiff of 
jNoornuggur, dated 2^tk July 1849. 

Dingoo Churn, (Defendant,) Appellant, 
versus 

J)honee Chand, (Plaintiff*,) Respondent 
Suit "laid at Company’s rupees 160. 

The circumstances of thi8 case are sinnlar to those of case 
No. 151, decided this day, the only difference being that in this case 
Dingoo Churn, one of Jttolasaram’s -heirs, is appellant, whereas in 
case No. i 51, his other heir, Neetyechand, was appellant 
A simiKfir order will issue. 

The 20tu March 1850. 

Case No. 199 of 1849. 

Appeal from a decision of Moonskee Rumeezooddeeny Moonsiff of Noor- 
nuggury dated 30tk August 1849. 

Dingoo Churn,^(Defendant,) Appellant, 
t'ersus 

Dhoonee Chand, (Plaintiff*,) Repondent. ‘ 

Suit laid at Company’s rupees 139-3-2. 

The circumstances of this case are similar to those of case No. 151, 
decided this day, except that in this Dingoo Chum, one of Holasa- 
ram’s heirs, is appellant, whereas in case No, 151, the appellant was 
Neetyechand, his other heir. • 

A similar order will issue. 
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The 21st March 1850. 

Case No. 11 of 1849. 

Appeal from a decision of Caeee Mahomed AlU Principal Sudder Ameen 
dated 'June ^ 1849 . 

Nubkishen Rai and Rajkishen Rfji, (Plaintiffs,) Appellants, 

versus 

Seebchurn and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 126-14-1-15. 

This suit is instituted by the zemindars of the 7 annas share of 
pergunnah Serael, for possession, with mesne profits, of certain lands 
claimed by the adverse partj* as a rent-free tenurq, 

The court below dismissed the* suit, on failure of plaintiffs to 

E rove that the zemindars had ever received rent for the land, or 
een in possession of it ; but a claim to hold land rent-free being of 
the nature of a special plea, the burden of proof rests with the party 
advancing it The principal sudder ameen seems to have con- 
founded the claim of the plaintiffs, with a claim to recover possession 
of land formerly in their occupation. Had their claim been of the 
latter description, the principle on which he acted would have been 
correct ; but the claim is, in fact, to resume an invalid rent-free 
tenure. 

I annul the decision of the court below, and reman^hc case for 
decision on the principle indicated above. The valu^R^ the stamp 
on which the petition of appeal is written will be refunded. • 
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Present: JOHN FRENCH, Esq., Additional Judge. 

.^The 2nd March 1850. 

No. 268. 

Regular Appeal froin a decisidk passed hg PuMit fktta Ram^ Moonsiff 
ofTeghra and Beegoo Surdl, dated i4th March 1848 . 

Chowdfee Jhuroolall Singh, (Plaintiff,) Appellant, 
versus 

Mootee Raee and three otliers, (Defendants,) Respondents. 

This suit was instituted to recover the sum of Company’s rupees 
139-10-3, on cultivation of 7 beegahs, 10 biswas/ 3 dlioors of land in 
village Juggurnauthpore, pergunnah Bad Boosarce, with syar on 
rnangoe ai\d jack fruits from 1251 to 1253 Fuslee. 

The plaint sets forth ; the whole village was leased to the plaintiff 
for 10 years, from 1244 to 1253 Fuslee, during wl^h period he 
held possession. The defendants having cultivated the land, without 
a pottah, the plaintiff sued them for 2 gears’ rent for 1249 and 1250 
Fuslee, at the rate of 4 rupees 10 annas per beftgah, and obtained a 
decree for the same, which decree was affirmed on appeal, the ex- 
ecution of which is still pending. The defendants not having paid 
their rent from 1251 to 1253 Fuslee, therefore sues then^*agaiii on 
the strength and proof of the former decree. 

The defendants alleged they cultivated 6 beegahs only, and that 
at the rate of 2 rupees 8 annas per beegah ; at the calculation of that 
rate, they are ready to discharge the rent. Without issuing the 
proclamation enjoined by Regulation V., 1812, the plamtiff is not 
entitled to increase of rent 

The moonsiff decreed in favor of the plaintiff the sum of Com- 
pany’s rupees 93-1 2-2^ on the ^ouiTds: the former decision filed 
by the plaintiff shows the cultivation of the defendants was 7 beegahs 
3 dhoors, and from the putwarree’s statement it appears the hipest 
rate of the village is at 3 rupees per beegah. The |ittomies of botli 
the plaintiff and defendants having acquiesced to that rate, they 
both signed an ikrarnamah to that effect, the decree was accordingly 
for that rate. 

The plaintiff appealed from this decision, urging: the former deci- 
sion filed in this case dated 3rd of July 1845, proves the defendants 
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cultivated 7 beegahs, 10 biswas, 3 dhoors, on which 4 rupees 10 annas 
per bee^ah was decreed, and that decision was affirmed in appeal. 
The defendants did not prove theythad cultivated less land or were 
entitled to decreased rate. The moonsiff made no enquiry respect^ 
ing the syar, the calculation of the mangoe and the jack fruits, not^ 
withstanding the defendants brought forward no proof against it : the 
decision of the moonsiff is die^efore incorrect 

Court. 

Although the putwarrec may have stated the highest rate of the 
village, and that for land of a similar description cultivated by the 
defendants, to be at the rate of 3 rupees per bebgah, tlie statement 
of the putwarree may be doubted, as at that period the plaintiff s 
lease of the village had'expired. 

The taking from the attornies of both parties a written ikrania- 
mah, or acquiescence to that rate, shows the moonsiff was doubtful of 
the correctness of the decision he was about to pass, therefore took 
the ikrarnamah, which measure was injudicial ; for, if the point had 
been satisfactorily proved, the ikrarnamah was unnecessary. The 
former decree filed, which is said to have been appealed from and 
affirmed, (and that point is not denied by the adverse party,) perma- 
nently fixed the rate of rent payable in future by the defendants to 
the dccreeholder to the expiration of his lease ; by deciding contrary 
thereto reverses that decree, which no court has the power to do ; 
otherwise, thpre would be no dependence to be placed on any 
decisioiv 

The moonsiff has wholly omitted to state in his decision whether 
he allows^^or disallows the claim fon rent on t)?.c proprietor’s share of 
the produce of the mangoe and jack fruits, thereby shows the in- 
vestigation to be incomplete. Therefore, ordered, the decision of the 
moonsiff'^pe reversed, and the case be returned for investigation 
wholly on the points above indicated. 

The amount of stamp of the appeal plaint be retuimed to the 
appellant. 

The 6th March 1850. 

No. 262. 

Regular Appeal from a decision passed hy Kusee Malmood Allum^ 
Moonsiff of Coeleey dated \ 7th March 1848. 

Jankee Singh and four others, cautionary defendants, (Defendants,) 

Appellants, 

^ ‘ versus 

Booneead Singh and three others, the sons of Butun Singh and 
Muckun Singh, (Plaintiffs,) Respondents. 

^ The action is laid at Company's rupees 9-9-7-4, being three 
times the ambunt^of annual revenue of the property under dispute. 
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The suit is instituted for the possession, a]id mutation of the names 
of the plaintiffs in the records of the collectorate, witli separation of 
the revenue and lands of 3 annay share from the whole village of 
Bulwahee Kyrwah, pergunnah Kunnolelee. 

The purport of the plaint is : that 3 annas portion within 8 annas 
share of the abovementioned village was sold, under a conditional 
bill of sale, dated 7th Assin 1242, for *Sic3ca rupees 1,750, by Bho- 
waneebuksh and Sheehoobuksh, defendants, on their own part, and 
also on behalf of their minor brother, Durga Churrun Singh, to 
Muckun Singh, one of tlie plaintiffs, and to Butim Singh, the father 
of the other plaintift§, for the period of one year. After the expiry 
of that term, the customary application was made to the*court under 
Regulation XVIL, 1806; and the court, cn tlm28thof Septem- 
ber 1836, passed dn order to sue regularly for the foreclosure. A 
suit was accordingly instituted in the moonsiff’s court at Coelec. 
That court, on the 9th of February 1839, after deduction of 2 annas 
on account of Sheehoobuksh Singh and Durga Churrun JSingh, two 
minors, whose property could not be sold, decreed one anna as the 
share of Bhowaneebuksh Singh, who was of age and could dispose 
of his property. On appeal, under the investigation of Syud 
Abdool Wahid Khan, principal sudder aineen, the decision of the 
moonsiff was reversed, and the case nonsuited, as the amount of 
action should have been on the value of the property. Agreeably 
thereto, a suit on the value of the property was instituted; but not 
having filed the replication witliin six weeks, that suit was struck 
off the file on the 22nd September 1845, hence the cauift of the 
present suit. The other defendants having m|ide other purchases 
from the vendors, tliSy are included in fliis suit as cautionary 
defendants. * 

The defendants Jankee Singn and four others allege : Ijiat Bho- 
wanneebuksh Singh and Shehoobuksh Singh sold to their gifindfather 
Ruttoo Singh, under an absolute bill of sale, dated 29th of March 
1836, 1^ anna portion of the aforesaid village : a suit was 
instituted for possession: after a deduction of half an anna on 
account of the minor, one anna was decreed by Moulvee Neeamut 
Alleo Khan on the 28th of December 1843, agreeably to which 
they have held possession: the suit against them by the plaintiff 
is unjust • 

Defendants Sheehoobuksh Singh and Durga Churrun Singh 
allege: they peither wrote the bill of sale nor obtained any portion 
of the purchase money, and that their elder brother Bhowaneebuksh 
Singh had no power to dispose of their property. • 

Answer of Seeree Missir and ten others alWe : that the three 
brothers Bhowaneebuksh Singh, Sheehoobuksh ^gh, and Durga 
Churrun Singh sold to them, under an absolute bill of sale, 5 annas 
portion* of the 8 annas share of the village, agreeably to which they 
are in possession. A, dispute arose between the •proprietors that 
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they were severally in possession of more or less than their respec- 
tive shares : tliis they adjusted between themselves ; thoir opinion on 
the subject was recorded and registered on the 7 th of November 
1845. In the former suit of the plaintiffs, they were exempted: to 
sue them again is therefore unjust. * 

The defendants Ohotee Taqoor and six others allege : whatever 
remained to the vendors vias ^tirely sold to tliem under absolute 
bills of sale, by which they are in possession, and will file the bills : 
there is a discrepancy in the evidence of the plaintiff’s witnesses in 
the former case. Having*^been once directed to sue on the valu- 
ation of the property, — having done so, but on |)eing struck off the 
file, having sued again on the amount of three years’ annual revenue 
is contrary to the Regulations and detrimental to the Government 
fees. * . . 

The moonsiff passed a decision in favor of the plaintiffs on the 
following grounds. The decision passed in the first suit shows that 
it was ascertained two of the persons whose property was dis- 
ppsed of were minors. The same circumstance appears to be stated 
in the decision of tlie additiojial judge. The sale of the property of 
the minors was not proper. The cautionary defendants have not 
any documental proof of their respective allegations. From the 
copy of evidence filed in this case, which was given by the witnesses 
in the former suit, it is proved that the bill of sale was executed, the 
purchase money paid to, and received by, one of the defendants, 
Bhowaneebuksh Singh. Although one anna only was decreed to 
the plaihtiffs in the former suit, yet as Bhowaneebuksh is sharer of 
one-thirdiu the 8 ^nas share of the village, that one-third is de- 
creed to the plaintiffs. * ^ 

The cautionary defendants, Jankee§ingh and four others, being dis- 
satisfied* with the moonsiff ’s decision appealed, hrging ; that the 
moonsiff f^tates they filed no document in proof of their allegation ; 
their attorney solicited for extension of time to file their bill of sale, 
which was filed in another case in the judge’s court, and for which 
application had been preferred, and that as soon as obtained it 
shordd be filed; but the moonsiff would not grant any postponement. 
On the mere perusal of copies, filed by the plaintiffs, of evi- 
dence of two witnesses, which had been given in the former case, 
was the decree passed^ in, favor of the plaintiffs of one-third 
within 8 annas share, which materially affects them, the appellants, 
by decreasing the portion of their purchase. That tjiey had ob- 
tained a decree for one anna from Moulvee Neeamut Allee Khan, 
tlie principal 'Shdder ameen, which decree was appealed from, and 
con^med by the additiond judge, and which bill of sale ia of a 
prior date to the one in this suit 

COUET. ‘ 

The suit is for the foreclosure of the property and conditional 
bill of sale of 3 annas portion within 8 annas, share of village Bui- 
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ws^bee Kyrwah. The amount of action of the first suit of this case 
was laid at three times the amount of annual revenue of tlie pro- 
perty under litigation, was on appeal nonsuited by the then principal 
sudder ameen, Syud Abdool Wahid Khan, on the grounds the amount 
of action should be laid at the value of tlie property. The second 
suit was instituted on the valuation of the property, which, from the 
neglect of the plaintiffs to file their rej^licaiion within the prescribed 
period of six weeks, was struck off the file. In this, the third suit, 
the amount of action is again laid at three times the amount of the 
annual revenue said to be in conforinity to Regulation X., 
1829, The document on which this suit is based, is a conditional 
bill of sale of 3 annas wdthin 8 annas share of the village, yet the 
moonsiff has decreed in favor of the plaiivtift*, one-third of the 8 
annas of the village, as the share of> Bhowaneebuksh. No specifica- 
tion of share as , belonging to either of the defendants is stated in 
the deed. The moonsiff has consequently exceeded the bounds of the 
documents and decided erroneously ; moreover, he has ,not taken 
any notice of a part of the answer of Chotee Taqoor and others, 
who allege, the plaintiff' having been once nonsuited and directed 
to sue on the valuation of the property, with which he complied, 
but on that being struck off the file, has again sued on the amount 
of three years’ annual revenue, which is contrary to the former order 
and Regulation X., 1829, also detrimental to the fees of Govern- 
ment The moonsiff' should have inspected Schedule B., Arti- 
cle 8th, Regulation X;, 1829, and expressed his sentiments 
thereon : not having done so the investigation is incomplete. •There- 
fore, ordered, the decision of the moonsiff be reversed, and the case 
be returned for re-inv(^tigation. * The amount of stamp of appeal 
plaint to be returned to the appellant 

The 6th Makch 1850. * 

No. 274. 

Bejular Appeal from a decision passed by Kazee Mohummud Allum, 
Moonsiff of Coelee, dated Mth March 1848 . 

Secree Missir and ten others, (Defendants,) Appellants, 
vessus • 

Booneead Singh and three others, the sons of Beetun Singh and 
Muckun Singh, (Plaintiffs,) Respondeitts. 

This is an appeal from the decision passed in case No. 262, urg- 
ing that the moonsiff would not ^ant two or three days’ postpone- 
ment qf the case for to file their bills of sale, and hastily pa^ed a 
decision, which will diminish tlicir possession that they have 
hdd a considerable time. The remainder of the appeal is wholly 
foreign to the points of the decision. , 
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COUKT. 

The original ease having been returned for rc-invesVigation, there 
is no fortlier order necessary in tlfis case, than to direct the amounc 
of stamp of appeal plaint to be retunied to the appellants. 


The 12th Makch 1850. 

* No. 389. 

l{(*gtilar Appeal from a deckion passed btj Moulcee Syud Mohummud Mo- 
hamid Khan, second PrirMpa! Sudder Ameen of Moosufferpore, dated 
ISM May 1848. , • 

Birjbeeharoe Lall and Musst. Zameorun, (Appellants,) Defendants, 

, versus ^ 

' <r> 

Musst. Zenutulnissa Begum alias Beclina Begum, (Plaintiff,) 

Respondent. 

The aniount of action is laid at Company’s rupees 1,949, being 
three times the amourit of the annual revenue of the property under 
dispute, and tlie jdaintiff sues for the recovery of 3 annas portion, 
^vithin 12 annas share of the wliole 16 annas of village SingeeaU 
Bozurg (principal and dependencies,) pergiumah Surcesah, from tlie 
defendants. Birjbecharec Lall, having, in the name of his wife, 
Musst. Zameerun, purcliased at an auction in satisfection of a 
<lecreo of court against Noorjehan Begum and her sister Zeenutulnissa 
Begum, their rights and interests in the abovementioned village, 
assumed possession of the whole 12 annas of the village ; within 
which thg 3 annas nortion fowl been gifted to tlie plaintiff by her 
husband Syud Molfummud Ali Kalian, (sintfe dead,) in lieu of her 
marriage dower. For which portion, together with other property, 
the husband of the plaintiff had obtained a decree of the provincial 
(!onrt of*JPatna, in a suit against Noorjehan Begum, five years prior 
to the auction of Noorjehan Begum’s property, whose rights and 
interests only, together with those of her sister Zeenutulnissa Begum, 
were'disposed of at the auction, conformably to Regulation VII., 
1825, and Circular Orders, dated 4tli of September 1840 and 2nd 
June 1842. At the time of the auction purchase effected by Birj- 
beeharee Lull, the village was exempt from revenue, but subsequent 
thereto it was assessed ; at yIucIi period Birjbeeharee Lall deceit- 
fully entered into a settlement with Government for the whole 12 
annas of the village, as his auction purchase, which w/ts afterwards 
cancelled, and a settlement for 3 annas w^as made with the plaintiff'; 
against which JBirjbeeharee Lall appealed to the revenue commis- 
sioner, but without awaiting for that officer’s order thereon, h(3 sued 
in the civil court on that account, and obtained a decree agajnst the 
plaintiff, who was in that decision directed to sue for her proprietary 
riglit, which induced Birjbeeharee Lall to appeal, and that decision 
was amended anc[ confirmed : hence the causq of this suit. 
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The defendants, in their answer, alleged the plaint was incor- 
rect under several circumstances. 

The 12 annas share of the villjige was put to auction for the re- 
covery of costs due to the Government, and was purchased by tliein 
f or the sum of Sicca rupees 12,200.* ' The plaintitt petitioned the court 
to be put in possession of the dispute(j portion of the village, under 
t?xecution of the decree of the provincial* court, whereon the judge 
passed an order that Noorjehan Begum and Zeenutulnissa Begum 
liad no rights remaining in tlie village, that the applicant could bo 
put in possession of, but might be put in possession of tlie other vil- 
lages, having pre^imisly sued for this property and obtained a de- 
cree, which on appeal was confirmed, thereby permanently esta- 
blished therein. . • * . 

The second principal sudder am^n, Syud Ashruff Hoosein, ])assed 
a decision on th® 7th of January 1845, in favor of the plaintifi*, on 
the grounds: the share in the village appertaining to Noorjehan 
Begum was sold by auction agreeably to tlie sale proeeedings on 
the 22nd of March 1833. It appearing from copy of a decision of 
the provincial court of Patna, dated 18tli of November 1829, that it 
decreed to Mohumrnud AU Khan this 3 annas portion of the village 
under the tumleeknaniah, (or deed of gift,) granted by Noorjehan 
Begum, was prior to the sale tliereof^ lienee the 3 annas portion 
was exemj)t from the sale ; the plaintitt* being the wife of the afore- 
said Mohuunnud Ali Khun, it appertains to her under the marriage 
dower. Tlie objections brought forward by the defendants are not 
admissible. * 

Fi’oin this decision the defendants appealed, yrging : i^revious to 
this suit the plaintitt* had sued for 3 pie portion only as belonging to 
her ; contrary t;)iereto, now ^cs for 3 annas portion ; to this and 
other objections no attention has been taken by the second ^jrincipal 
sudder ameen. The decision is passed on the strength erf the daiii 
inohur, (or marriage dower,) which document is not filed. The 
rights of Noorjehan Begum and Zeenutulnissa Begum were sold 
at auction in satisfaction of a decree in favor of the Govern- 
ment. 

This court, under date 9th of February 1846, considering the in- 
vestigation incomplete, reversed the decision of tlie second principal 
sudder ameen, Syud Ashruff* Hoosein, and returned the case for re- 
investigation, viz. to call on the plaintiff* to file the dain mohur do- 
cument, and prove the same ; carefully to peruse all the docu- 
ments filed, and to consider their tenor and force of proof for which 
they were filed, particularly No. 61, proceeding pa^ed by the ad- 
ditional judge, Mr. G. Gough, No. 62, proceeding of the Sudder De- 
wanny Adawlut, on the appeal from the proceeding of Mi\ Gough, 
on the^ subject of the dain mohur. As sales in satisfaction of de- 
crees of court dispose of all rights and interests held by the debtors 
at the time of sale,* it will be necessary to ascertain, although 
Mohummiid Ali Khan obtained a decree for the 3 annas portion from 



ZILLAH TIRHOOT. 


02 

the 12 annas held by Noorjehan Begum prior to. the sale, whether 
lie had been legally put in possession thereof prior t5 the sale ; if 
not, under .M^bat Regulation, Circular Order, or Construction, is that 

3 annas portion exempted from the sale, and reverses the proceeding 
No. 60, passed by the additional judge, Mr, Templer, not having 
been appealed from or a suit instituted for the possession of the 
3 annas portion within three months from the date of Mr. Templer’s 
jiroceeding ; on the non-proof of the dain moliur, to ascertain whe- 
ther on the demise of Mohummud Ali Khan, previous to the auc- 
tion sale, his mother was" seisin with three-fourths of his property, 
and whether that property was sold or not ? The plaintiff having 
once instituted a suit for 3 pie only as her patrimony from her hus- 
band’s estate, can^she subsequently, legally sue for the 3 annas, &c.? 

The re-investigation of the case came before the second principal 
sudder ameen, Moulvee SyudMohamud Mohamid Khan, who, on the 
18th of May 1848, decreed in favor of the plaintiff*, on the grounds: 
previously to the auction taking place on the execution of decree of 
court against Noorjehan Begum and Zeenutulnissa Begum, the 
plaintiff’s husband, Mohummud Ali Khan, had obtained a decree for 
the 3 annas portion, it being immersed in the marriage dower was 
excluded from the auction sale. The proceedings, &c. direct- 
ed by tlie additional judge to be taken into consideration, being mis- 
cellaneous proceedings, do not inconvenience the investig£ltion of this 
suit. It is necessary to enquire into the point, w^hen the plaintiff* 
having sued for 3 pie, whether she can or not again sue for 3 annas 
portion ? On perusal of the decision of the principal sudder ameen, 
dated llth of February 183©, it appears the plaintiff had sued for 
tlie 3 annas, and afterwards filed a supplementary petition to investi- 
gate also her right to the 3 pie ; thqt suit w^as nonsuited from the 
circumstance of its being two distinct cases ; the former suit for 3 pie, 
does not 1.1 any way injure the present suit for 3 annas. 

From this decision the defendants appealed, urging: the second 
principal sudder ameen has not taken into consideration the circum- 
stances directed by the additional judge. Syud Mohummud Ali Khan, 
the husband of plaintiff, obtained a decree for tlie 3 annas portion, 
but, prior to completion of the execution of that decree, died 
childless : beside the plaintiff^ his widow, and Noorjehan Begum, 
his mother, there were ncb other heirs to him : agreeably to 
Mahomedan law, one-fourth devolves to the widow, and three- 
fourths to the mother of the deceased. Previously to completion 
of the execution of the decree in favor of Syud Mohummud Ali 
Khan, the auction sale of the rights and interests of Noorjehan 
Begum took plape, and was purchased by them, and, after obtaining 
the grant of purchase, objection was preferred by petition fo car- 
rying into effect the execution of the decreed in favor of Syud 
Mohummud Ali Khan, and the plaintiflFput in a petition claiming the 
property as beloi\ging to her under the marriage dower ; it was re- 
jected under t\i% circumstances ; the auction of the property had 
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previously taken place, and by the receipt of the futwa from the 
niooftee her dlaim was inadmissible, and the plaintiff was directed 
to sue Government and the purdhasers, which was corifirmed by 
the Sudder Dewanny Adawlut , This portion of the village has 
been excluded from the execution. These circumstances have not 
been taken into consideration by the second principal sudder ameen. 
In the former part of the case, the plaintiff merely stated being in 
possession of an ikrarnamah and deed of possession, and in tho pre- 
sent instance has filed three documents of the third there is no 
mention in any of the papers of the proceedings. 

The respondent* in answer alleged : Noorjehan Begum having 

g ifted this portion of the village to Syud Mohummud All Khan, who 
aving sued and obtained a aecree for the same,, and having during 
his existence granted it to her in lieu of her marriage dower, there- 
fore after the demise of her husband it is not dividual with his other 
heirs. The decision of the second principal sudder aineen is just. 
The other portion of the answer is lengthy, and recapitulation of 
former representations. 

Court. 

The ix)ints to be ascertained in this case are ; first, on the part of 
the appellants : whether the purchase made by them at the auction 
on the 22nd of March 1833, of the property of Noorjehan Begum 
and Zeenufulnissa Begum, was bond, fide the whole 12 annas share 
of the village Singeeah Bozurg, or what portion thereof? On the 
part of the respondent : whether she had been legalljr put iu^posses- 
sion of the 3 annas portion within the 12 annas of the village, in 
lieu of her marriage dower. • * • * 

It appears Noorjehan Begum and Zeenutulnissa Begum were 
sisters, each held,6 annas share respectively of the village ; their pro- 
perty in satisfaction of a decree of court was advertised for*Sale, the 
auction thereof took place on the 22nd of March 1833, ancfwas pur- 
chased by the appellants, that is, the husband in the name of his 
wife. The 6 annas of Zeenutulnissa Begum not being involved iu 
the litigation of this suit, any further remark regarding it becomes 
unnecessary. Noorjehan Begum (whether in a fit of generosity or 
fraudulent intent, is unnecessary to enquire) gifted to her son, Syud 
Mohummud AliKhan, under deed, dated 8th of Cheite 1222 Fuslee, 
3 annas portion of her 6 annas share, together with portions of pro- 
pertv in several other villages. Syud Mohummud All Khan sued his 
mother for possession of the several portions of the gifted property, 
and obtained a decree for the same, under date 18th Novem- 
ber 1829, in the provincial court of Patna, whicli was appealed 
from,* to the Sudder Dewanny Adawlut, which Court, it is alleged 
by the plaintiff, confirmed the decree of the Patna provincial court, 
(but tljjs decision of the Sudder Dewanny has not been filed.) After 
tho appeal, which was undoubtedly preferred, the provincial court 
directed security to bei taken from the appellant Noorjehan Begum : 
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in the event of not obtaining it from her, to call on tho decree- 
holder to furnish security in order to put him in possession. Noor- 
jehan Be^m declined to furnish feecurity, whereon the decreehold- 
er was called on to do so not untU the plaintiff in this case ; leased 
the 3 annas portion under litigation to Musst. Zumeerun, the wife 
of Birjbeeharee Lall, then „ Birjbeeharee Lall came forward to 
be security for Syud Mohdmmud AH Khan, to whom legal possession 
docs not appear to have been declared to the provincial court of 
Patna, from the obstinacy qf Syud Mohummud Ali Khan, who declin- 
ed to grant a receipt of being in possession until he had ob|jained 
certain written conditions from Noorjehan Begum, The nazir of 
the court, under date 14th March 1833, reported that Syud Mohum- 
mud Ali Khan, or Jiis ^oute to MozuflFerpore to deliver into court in 
person, the customary receipt oT being in possession, died on the 
1st of March 1833. This shows Syud Mohummud Ali was never 
legally in possession of the property decreed to him by the provin- 
cial court (5f Patna, consequently his wife Beichna Begum could not 
have had possession legally. From document No. 60, proceedings 
held under date 30th of May 1834, by the additional judge, Mr. 
Templer, it appears possession of this 3 annas portion was refused 
to be given to the plaintiff, respondent, on the grounds — the sale by 
auction thereof liad taken place, , the sale confirmed, and the deed 
for possession had been delivered ; if .aggrieved, to sue the Govern- 
ment and tho auction purchaser : from this order no appeal was pre- 
ferred. ^ And it is stated in the plaint of this case, that the auction 
purchaser had obtained a decree for this 3 annas portion, but from 
a certain ^sentence <?n the decree in favor of the plaintiff, the auc- 
tion purchaser appealed therefrom, which decree was with amend- 
ment confirmed; fromtthese decisionc, no appeal qr special appeal 
appears to have been preferred. Moreover, the throe documents 
tiled in pft)of of the marriage settlement and possession are: 

First Ikrarnamah, or agreement, previous to marriage, dated 15th 
ofRamjanl242 II ijree, agreeing with 1st of Bysack 1234 Fuslce. 
The impress of the seal thereon has this inscription, Meer Mohummud 
Ali Yfltt. 

Second. Deed for possession of all the property decreed in lieu 
of marriage dower, dated 7 th of Badoon 1239 Fuslee. The impress 
of the seal thereon has the inscription Syud Mohummud Ali Khan. 

Third. Ikrarnamah, or agreement, of having given to his wife 
in mortgage on account of her marriage dower certain portions of 
his property (detailed on the document) retaining certain portions:"^* 
himself, which on his demise are to devolve to Tiis wife as the 
riage dower, dated 17th February 1829, 12th Sawun 1244 
19th of Maugh 1236 Fuslee. The impress of the seal thereon has the 
inscription, Syud Mohummud Ali Khan. 

All three inscriptions are different; in the 1st, he is a Meer, with- 
out the title of Khan, in the other two the Meer is dropped, and the 
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title of Khan take^ : in the 2nd All Khan arc separate ; in the 3rd 
Ali Khan are run into one. These differences throw a suspicion 
on the genuineness of these docijments. In part, the validity of 
the 2nd document, viz.,^ deed for possession of all the proper^, was 
strongly suspected by tlie additional judge, Mr. George Gough, 
in his proceeding, dated 17th September 1836, filed as No. 61, 
in this suit, the production of the* 3rd document corroborates 
Mr. Gough’s suspicions, and shows clearly it is a fabrication ; and 
in this proceeding held by Mr. Gough^ it appears the mooftee’s 
futwa declares the document to be ah agreement previous to 
marriage, and fronr Ats stipulation it is not a kabeennamah (or deed 
of marriage portion,) but is an agreement for the payment of a 
monthly stipend of 25 rupees' for expenses. 'It is specified that the 
marritige portion is computed rupees 40,001, but does not 

condition that possession of property is to be given in lieu of the 
marriage portion. 

From the above explanation of facts, it appears the* additional 
judge, Mr. Tempi er, refused letting the respondent in possession of 
the 3 annas portion on village Singeeah Bozurg, against which ho 
appeal was preferred. That for this said 3 annas portion Musst. 
Zumeerun sued, and obtained a decree on the lOth of June 1 844, 
who appealed from it, on account of an irregular clause therein, and 
that on the i2th of August 1844, the appeal judge, after striking out 
the irregular clause in the way of amendment, confirmed the decree. 
No appeal or special appeal having been preferred from those decrees, 
they are permanently established. The document alleged \o be a 
kabeennamah has been declare^ by d futwa of the moof'tee to be 
an agreement for the payment of a monthly stipend of 25 rupees for 
expenses. The second docum<|pt in proof of being in possession of 
the property under the marriage portion is clearly a fabrication. 
From the production of the third document, which is of a frior date 
to the second document, both being contrary to each other must be 
deemed inadmissible as evidence. In lieu of the respondent being 
in possession of the 3 annas portion, it appears she was never legally 
let in possession, and that property was actually decreed to her 
opponent : under that very circumstance the decision of the second 
principal sudder ameen cannot be upheld, the plaintiff not having 
established her claim. • 

At all sales in execution of decrees of the courts nothing more is 
disposed of than the property that was in the possession of the 
debtors at the time of sale. Against the appellant’s allegation, that 
12 annas share was purchased at the sale, there is no" other conten- 
tion flian the claim preferred by the plaintiff* (respondent) to the 
3 anna^ portion by this suit. This 3 annas was, under date 1 0th 
of June 1844, decreed to the appellants on the grounds — ^it was in 
the possession of Noorjehan Begum, the debtor, at the time of sale. 
Hence, the appeal is decreed, and the decision of the second principal 
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sudder aineeii reversed. Costs of both courts chfirgcable to the re- 
sj)ondent 

The l2TiniARCH 1850. 

No/ 50. 

^ Oi'iginal Suit, 

Brijbeeliaree LaJl, Plaintiff, 
versus 

c. 

Runglall Chowdhree, Buhorun Singh, Girdharee Singh, Moost, Zee- 
nutulnissa Begum alias Beichna Begum, Mber Booncead Allee, 
Assa Kam, Bhoree Missir, and Soobboor Missir, Defendants. 

The amount of action was laid at Company’s ‘rupees 1,466-14-3, 
and the suit instituted for the possession of 7 anna^ share of village 
Shahpore Booshhur, pergunnah Suriesah, toother with mesne 
profits, and reversal of the lease granted by Beiclina Begum to 
Soobboor Missir. 

The plaint sets forth : that Meerza Abdoollah Beigh, the princi- 
pal sudder ameen, on the 21st of September 1833, passed a decree 
in favor of the plaintiff for the sum of rupees 1,434-8-9, payable by 
Noorjehan Begum. On carrying out the execution of that decree 
Noorjehan Begum died, whereon Musst Zeenutulniesa Begum 
alias Beichna Begum, made an application to the settlement officer, 
as heir of Noorjelian Begum, that the settlement of her share in the 
village*^ might be effected with her. At that time an inventory of 
this property had ^been filed in progress of the execution of the 
abovementioned decree; against which Musst Beichna Begum 

E etitioned, urging the property app^tained to her, under a deed of 
ye-muljasah from her late husband, Syud Mohudimud Ali Khan. 
On the ^rd of July 1842, Syud Ushruff Hosein, the second princi- 
pal sudder ameen, rejected it, and directed the sale of the property ; 
which took place on the 10th of June 1844, and was purchased by 
the plaintiff*. As Noorjehan Begum, the debtor, held 7 annas portion 
within the 8 annas share, which 7 annas was sold at auction and 
purchased by him, the possession of which the defendants having 
opposed, ho therefore sues them. , 

The answer of defendaiit^Musst Beichna Begum alleged : that 
Noorjehan Begum held 8 annas share in the village, 4 annas of 
whicn she gifted to her son, Syud Mohummud Ali Kh^, who trans- 
ferred it to h^ in lieu of her marriage dower, hence Noorjehan 
Be^um had^if right thereto; but Booneead Allee, her own mjkn of 
buwness, without her permission, wrote out a deed of partnership 
in his own name, as executed by herself, is false ; and he leased 
4 annas share to Bhychurrun Lall, and 4 annas to Seeboo Missir : 
of this foaud intimation W’^as ^iven to the court. The pfia-intiffs 
statement that sl^ was heir to Noorjehan Begum is erroneous ; and 
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the mesne profit of the share does not produce so much as stated by 
the plaintifil > 

Soobboor Missir^ in his answer, alleged : tlie provincial court of 
Patna, on IStli November 1829, ciecreed 4 annas out of the 8 annas 
share to Syud Mohummud Ali Khan, who gave it to his wife 
Musst Beichna Begum as a marriage dower, who of the 4 annas 
gifted the If annas for a consideraticin V) Meer Booneead Alice,, 
afterwards both leased their shares to him from 1247 to 1262 
Fuslee, conformably thereto lie was in possession. Affer the demise 
of Nooijehan Begum, the settlement of the* 8 annas share was effect- 
ed with Musst BeS^hna Begum and Meer Booneead Allee, who 
sold If anna to Runglall Chowdree: agreeably thereto »the rent of 
the lease is paid to them. « 

Buhorun Singh answered: thatathe whole 1 6 ‘*ahnas was decreed 
to Noorjehan Begum and Zeenutulnissa Begum, that is, 8 annas to 
each. The 8 annas share of Zeenutulnissa Begum was sold under 
decree of court Runglall purchased 6 annas and himself 2 annas, 
within his 2 annas he sold 1 anna to his own brother Slieebo Singh. 
The plaintiff has no claim to this 8 annas share, and has unjustly 
sued him. 

Buhoree Missir, in answer, alleged : he had purcdiased 2 annas 
share from the plaintiff; why he has sued him there is no ascertain- 
ing. 

Musst Ramdeehoo Koonwur, the widow of Girdharee Singh, 
alleged: Beichna Begum sold If annas to Booneead Allee, who 
sold half anna to her husband, agreeably to which she has been in 
possession, and the mutation of her naane has been effected in the 
collcctorate: the suit agliinst her is unjust 

The defendant Assa Ram alleged : Musst Beichna Begum and 
Booneead Allee sold to him 1 anna portion under bill of sale, dated 
24th of April 1840, for rupees 500, and Booneead Allee smouq sold 
to him half an anna under bill of sale, dated 11th January 1841, 
agreeably to whicli he has been in possession and in the settlement 
together with Musst Beichna Begum ; the suit of the plaintiff* is 
unjust 

Defendant Runglall Chowdhree alleged that Booneead Allee sold 
to him, under date24tli Assin 1249 Fuslee If anna portion. The 
assertion of Assa Ram and the widow of Girdharee Singh that they 
made purchases are false. 

Amee Mis^r and Beechook Missir and Jharoollah Missir filed a 
third party petition, urging that in the 8 annas share sold at 
auction belonging to Musst Zeenutulnissa Be^um,* Runglall pur- 
chased 6 annas, and 2 annas Buhorun Singh within the 6 annas : they 
are purchasers of 4 annas ahd 6 pie, of which they are in possession. 

Booneead Allee, defendant, having died, his heirs were directed by 
tlie proclamation to attend to prove their relationship and to carry 
bn the suit; not having attended, the plaintiff proved by evidence of 

41 • 
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TV’itncsses the demise of Booneead Allee and that Musst Fukeerun^ 
his widow, was his heir, for whom a proclamation Was issued to carry 
on suit, bi)t wlio has filed no answer. 

CotIbt. 

This case, owing to the supposition of being similar to case No. 
389, just decided, was transferred to this court to investigate and de- 
cide both at the same tim^ ; but previous to the transfer the whole 
of the proofs had been called for and filed. 

The plaintiff claims 7 annas portion within the 8 annas share of 
the village Shahpore Bobshhur, as purchased by him at an auction 
sale in satisfaction of a decree of court, the property of Nooijehan 
Begum, the. debtor. The principal opponent, Beichna Begum, after 
a confused mixture of representations, ^alleges that settlement of the 
whole 8 annas share was made with her under the marriage dower. 

From proceeding of the settlement of the village,^dated 29th May 
1840, it would seem there had been a previous settlement of the 
village, ir\ which the settlement of the whole 8 annas share 
had been effected with Noorjehan Begum : that settlement, under 
circumstance of incomplete adjustment of the malikanah, was re- 
turned by the Board of Revenue for revisal. Meanwhile, Noor- 
jehan Begum died on the 2nd Jilked 1247 Fuslee, (correspond- 
ing with 8th of January 1840.) Musst Beichna Begum pre- 
ferred a petition to the settlement officer, claiming tha settlement 
of the 8 annas share might be made with her, 4 annas share as her 
marriage dower and the other 4 annas as heir to Noorjehan Begum. 
The settlement of the 8 annas share was accordingly effected wuth 
her, incliiding tlierein Booneead Allee as 1 anna 9 pie sharer, pur- 
chased from Beichnh Begum, and Assar RanL as 1 anna sharer, pur- 
chased from Beichna Begum and Booneead Allee. This settlement 
of Beichna Begum wifli Governmenf for the payment of revenue 
for the Deannas share of the .village, may show she was in possession 
of the property at the time the auction sale took place ; yet it was 
fraudulently obtained under misrepresentation as far as it regards 
her right to 4 annas share as her marriage dower ; and is shown, 
by the decision in case No. 389 and documents filed in this case, 
that the alleged document of marriage dower was declared by the 
futwa of the. mooftee from the stipulation of the deed not to be a 
kabeennamah, and by the ss^e futwa she was entitled to of the 
property of her demised husband, Syud Mohummud Ali Khan, and 
|ths of the property devolves to his mother Noorjehan Begum. By 
the proceeding of the settlement of the village that a settlement of 
the 8 annas share had been effected with Noorjehan Begum ; while 
in possession^thereof the inventory of the property for sale iir satis- 
faction of a decree of court was filed on*the 22nd February 1839, 
eleven months prior to the demise of Noorjehan Begum, and 15 
months prior to the settlement of the 8 annas share being matle with 
Beichna Begum, which settlement cannot bar the sale of Noorjehan 
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Begum’s property, on account of her debts. It is hereby seen that 
Noorjehan Begum held in her own right 4 annas share and f ths of 
the other 4 annas devolved to hp on the demise of her«son, Syud 
Mohummud Ali Khan, consequently seisin with 7 annas portion of 
the 8 annas share which was put up for sale, and purchased by the 
plaintiff, to which he appears legally ptitlei Therefore, ordered, 
that 7 annas portion of the 8 annas share be decreed to the plaintiff. 
He has very improperly sued Buhoree Missir, to whom he has ac- 
knowledged having sola 2 annas portion within his auction purchase, 
and has also improperly sued the sharers of the other 8 annas share 
of the village : the c6«ts of these several persons the plaintiff is charge- 
able with. Assa Ram appears to have purchased 1 arma portion, 
for the possession of which iie sued and obtainqfl a decree, from 
which Musst. Beickna Begum appealed but afferwards withdrew 
it : he is accordingly established therein, and must be considered as 
the purchaser of the one anna to which Beichna Begum was enti- 
tled as her portion of Jth of her husband’s property ; the costs of this 
person are also chargeable to the plaintiff, for, having excluded one 
anna from the 8 annas, he should not have sued this person. The 
lease held by Soobboor Missir is hereby cancelled as irregularly 
granted, and mesne profits from the several persons according to the 
portions they may severally have held possession. With regard to 
other purchases of portion of the property must be considered as 
unjustifiable sales, and the purchasers liable to the payment of 
mesne profits agreeably to their several quotas. With the exception 
of the defendants, whose costs have been made chargeable •to the 
yhiintiff, the other defendants are^ chargeable wifh their respective 
costs, together with the^plaintitPs costs proportionately to the por- 
tion they respectiyely held in tl^e property. ^ 

The 13th March 1850. 

No. 398. 

Regular appeal from a decision passed by Moulvee Syud Mohummud 
Mohamid Khan^ Sudder Ameen of Moozvfferpore^ dated 26^A of 
May 1847. 

Omrah Raee, (Defendant,) Appellant, 
versus • > 

Seeb Churrun Singh, (Plaintiff,) Respondent. 

This suit w&s instituted to recover the sum of Company’s rupees 
642, being the principal and interest of a loan of Sicca rupees 500, 
on bond dated 16th of Bysack 1250 Fuslee, to be discnarged at the 
end of the month of Maugh 1251, of which loan the sum of rupees 
50 was paid on the I5th of Kartick 1252 Fuslee. 

The defendant denied the plaint in toto, and alleged he had fallen 
ill in the month of Choite, and had proceeded to the village of 
Asmanpore for medicsd aid, and did not return until the end of 
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Jyte 1250 Faslee, therefore could not possibly have signed the bond. 
That he was unacquainted with the plaintift^ and did not pay the 
50 rupeea for which credit has been given. 

The sudder ameen decreed m favor of the plaintiflP, on the 
grounds: the evidence of the subscribing witnesses to the bond 
proved the delivery of the loan, and the receipt thereof, and the 
execution of the bond by the defendant ; although the defendant’s 
witnesses deposed in his favor, their evidence is not to be depend- 
ed upon. 

The defendant appealed from this decision, urging: that there is 
a discrepancy in the evidence of the plaintiff’s^' witnesses; and that 
his witnesses had proved his allegation of &c. 

The respondent ancwered : there was no discrepancy in the evi- 
dence of his witnesses, the ali&i bet up by the appellant is false. 

Court. 

Owing to the clashing evidence of the two parties, it was deemed 
requisite that the witnesses should attend to be interrogated by this 
court Both parties were directed to adduce those witnesses who 
had given their evidence in the court of the sudder ameen. TJie 
appellant adduced his three witnesses : from two of them it could 
only be gleaned — tlic appellant had, on account of illness, proceeded 
to the house of a relative, residing in the village Asmanpore, for 
medical aid, and did not return home within the period mentioned 
by the appellant in his answer to the plaint It would have been 
more the point, and satisfactory to the court, if the appellant 
(defendant) had adduced inhabitants of the house within which he 
lay ill, dr the neighbouring residents thereto, to depose he had not 
quitted the village during the period alleged. It is true, the wit- 
ness Dotal Race depoafed to that fact, as he attemled on him every 
day, anel gave him medicine morning and evening, during the alleg- 
ed perioh. The respondent (plaintiff*) adduced two witnesses only, and 
stated the others were not forthcoming. The witness Koodhye 
Lall, the transcriber of the bond, 'deposed : both parties and the wit- 
nesses were collected together when he went to the house of the 
plaintiff, that all the witnesses were privy to the circumstance of his 
having drawn out a rough copy of the bond from the dictation of 
Omrah Raee, and having afterwards transcribed a fair copy thereof 
on a stamp given by Omrah Raee, whose age he stated to be about 
56 or 60 years, that Omrah Raee himself examined, counted, and 
tied up the money in a handkerchief and gave it intb the hands of 
one of the two persons wlio were with him, whom he did not know, 
nor theiivnanfes. This witness had during the interrogation pointed 
out, among the crowd in the court, li^Ieerchund Raee, the son of 
Omrah Raee, whose age, to this court, had every indioation of 
being about 50 years, hence his father, Omrah Raee, must "he much 
older than 56 or 60 as stated by the witness. TJie other subscrib- 
ing witness to the bond, Rughbeer Jha, corroborated the evidence 
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given by the transcriber of the bond, with the exception that the 
money tied i« a handkerchief was given by Omrah Raee to his son, 
Meerchund Raee, who placing it under liis arm went away. Now 
tins is a clear discrepancy from the evidence of Koodhye Lall, who 
had identified the person of Meerchund Raee in this court, and yet 
deposed he knew not the person nor his name to wdiom tlie rupees 
in a handkerchief had been given. Theni’c is another discrepancy 
from the evidence of tlio transcriber of the bond. Witness 
Gunnush Duth, a subscribing witness to the bond', who was not 
adduced in this court, deposed in the cdurt of the sudder ameen, 
that he cursorily went to the plaintifTs house during the transac- 
tion, and was going out again, when Omrah Raee asked him to be a 
witness ; that he was not pr»jsent when thearoiigh copy of the bond 
was taken. This differs from Koodliye Lull’s <!vKlence that all the 
subscribing witnesses were present and privy to the whole transac- 
tion. Under tliese discrepancies the decision of the sudder ameen can- 
not be upheld. Therefore, ordered, the decision be reveiised, and the 
appeal decreed. The costs of both courts chargeable to the respondent. 

The 20th March 1850. 

No. 263, 

Regular Appeal from a decision passed hy Kazee Mohummud Allum, 

Moonsiff of CoeleCy dated 10 1 A March 1849. 

Musst Rhumut, (Defendant,) Appellant, 

versus • 

Meer Moorad A li, ^(Plaintiff,) Respondent. , 

The amount of action is laid at Company’s rupees 13-8, being 
three times the^imount of the»annual revenue of the property under 
dispute, and the suit is instituted for the mutation of ^he pliiin- 
tiflT’s name in the records of the collectorate, of 3 pie poition within 
6 annas share of the whole 16 annas of the village Bazeedpore 
Goondhore, pergunnah Treesut 

The plaint sets forth : that Eadurbuksh, on his own part and 
that of his wife, Musst Rhumut, sold to the plaintiff 3 pie portion 
under an absolute bill of sale, dated 2nd Shair Mohorum 1258 Hijree, 
for the sum of 800 rupees. Shaik Ainulluh took this portion and 
1 pie more, a subsequent purchase, tllkt is, one anna portion under 
a deed of lease from him from 1252 to 1260 Fuslee ; but the vendor 
not causing the mutation of his name in the collectorate, he sued for 
the same, which was struck oflF the file under Act XXIX., 1841 ; 
he tjierefore now sues anew for the mutation of fhis 3 pie portion 
in his name in the collectorate, and a distinct suit has been institut- 
ed for the one pie. 

Mysstn. Heisamut and Beichun answered : That within the 6 
annas share 2 annas and 2 pie was the property of Shaik Fuzul 
Huk, who was their father, and that of Shaik Kadurbuksh. Their 
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father died leaving Shaik Kadurbuksh, his son, and ourselves, 
})is daugliters, as heirs to his patrimony. Shaik Kadurbuksh having 
stated that their father had sol^j during his existence, 2 annas 
portion to his wife, Musst. Rhuidut, they sued for their portion of 
their father’s property, and obtained a decree for 1 anna 1 pie ; 
from which decision an appeal has been preferred and is still pend- 
ing. With the remaining 1 anna 1 pie Shaik Kadurbuksh may 
dispose of as he please. 

Goolam Peer answered he had been unjustly included as defend- 
ant, for he had no concern in this suit. 

The defendant Shaik Ainullah alleged : he had purchased from 
Shaik Kadurbuksh ^ an anna portion prior to the plaintiffs purchase, 
and that he had purchased 1 pie poition from^ Musst. Rhumut, 
making 3 pie portion his own property, and remaining portion 
appertaining to Musst. Rhumut is leased to him, from 1247 Fuslee, 
for twenty-one years on an advance of rupees 75. 

The defendants Musst. Rhumut and Kadurbuksh allowed the 
case to go by default as far as they were concerned in the case. 

The moonsiff decreed the 3 pie in favor of the plaintiff^ on the 
ground: that in case No. l67 of that court the bill of sale of Musst. 
Rhumut was made null and void. That within 2 annas 2 pie, the 
property of Shaik Fuzul Huk, 1 anna 1 pie had been decreed to 
Musstn. Heisamut and Beichun, his daughters, and the“ remaining 
1 anna 1 pie to his son Shaik Kadurbuksh, of which an anna 
had been previously sold by him to Shaik Ainullah, the remain- 
ing 3 pie is decreed to the plaintiff, — the subscribing witnesses to 
the bill of sale havjng proved thp payment and receipt of the 
money and the execution of bill of sale. 

From this decision Musst. Rhumut appealed, urging : that she 
had been unable to file an answer to the original plaint, arising 
from suncky events that happened. 'Although the plaintiff has 
sued at three times the amount of the annual revenue, yet he has 
undervalued the amount of action: in lieu of being rupees 13-8, it 
should be 17 rupees, 4 annas, 4 pie. Her husband’s father, Shaik 
Fuzul Huk, sold to her 2 annas portion, from which she had dis- 
posed of the 3 pie to the plaintiff, and denies the power of her hus- 
band Kadurbuksh to dispose of ^ anna, &c. 

*CoiTRT. 

From perusal of the papers of this case, there does not appear 
any cause to interfere with the decision of the moonsiff, which must 
be upheld. Th& appellant having allowed the case to go by de- 
fault, by not filing an answer to the plaint, her appeal cannot be 
taken into consideration, particularly as the case appears to^have 
been nearly two years pending. Therefore, ordered, the decision of 
the moonsiff bo affirmed, andtne appeal dismissed, with costs of both 
courts. • • 
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The 20th March 1850, 

No. 264. 

Regular Appeal from a decision passed by Kazee Mohumihud Allum, 
Moonsiff of Coelee, dated \0th of March 1848 . ^ 

Musst. Rhumut, (Defendant,) Appellant, 
versus 

Musst. Beiclina and Bcebee Hussnee, (Plaintiffs,) Respondents. 

The action was laid at Company’s rppees 22-0-3, being three 
times the amount of the annual revenue or the property under dis- 
pute ; and the suit mstituted for the possession and mutation of the 
names of the plaintiffs in the records of the collectorate, of 1 anna 

1 pie, within 2 annas 2 pie,*and that withiff 6 annas share of the 

whole 16 annas of the village Bazeedpore lioodole, pergunnah 
Treesut. • 

The plaint sets forth that Fuzul Huk, the father of the plaintiff's, 
was proprietor of 2 annas 2 pie, within 6 annas share of the above- 
mentioned village. He died in 1246 Fuslee, leaving one son, Kadur- 
buksh, and the two plaintiffs, his daughters. Agreeably to Mahome- 
dan laAv, half of the property goes to the son, and the other half to us, 
his daughters ; but their brother Kadurbulish' having declined to 
give possession of their share, therefore a suit was instituted ; and 
on the 16tli of April 1846, a decree was obtained in the moonsiff‘’s 
court Oh appeal before the principal sudder ameen, it was struck 
off the file, the replication in that suit not having been file^ within* 
the prescribed limit of six weeks : we therefore sue anew. 

Defendant Ain ullah alleges : Shaik Fuzul H^k, the father of the 
plaintiffs, sold 2 annas of his property to Musst Rhuinut, the wife 
of Kadurbuksh ; Musst Rhumut at first g^ve the 2 annas in lease 
to him, and afterwards sold to him 1 anna 1 pie, under conditional 
bill of sale ; after the expiry of the terta, the customary Application 
was made to the court under Regulation XVIL, 1806. After- 
wards Shaik Kadurbuksh sold to him half an anna ; having sued 
for possession thereof, obtained a decree in the court of sudder 
ameen, dated 6th May 1843. Now within 2J annas of the property, 

2 annas and 1 pie is his property under the decree and conditional 
bill of sale. The suit of the plaintiff is unjust. 

Defendant Kadurbuksh alleged : SHaik Fuzul Huk, his father, * 
sold to his wife 2 annas, and half an anna he sold to Ainullah : 
there being nothing left, why should the plaintiff's sue ? Musst 
Rhumut, of her purchase, sold 1 anna to Moorad Ali. Of the 2 
beeg^hs stated by the plaintiffs as being in their cultivation, those 
2 beegahs were given by his father on seeing the faces of his grand- 
sons, hence their possession thereof 

Mul&t Rhumut answered: Shaik Fuzul Huk soH 2 antia&of his 
property to her, of which she sold 1 anna to Moorad Ali : the re- 
mainder is in her possession. • 
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Doondah Sahoo^ defendant, answered: that Kadurbuksli and 
Musst. Rhumut had farmed sundry parcels of land at different times 
to him, wluch are still in his possession. 

TJie remaining twelve persons, dfefendants, failed to file any answer 
to plaint 

The moonsiff decreed in favor of plaintiffs, in virtue of a decision 
passed by the moonsiff o^ tHe 16th of April 1846, in which it is 
stated the 2 annas share, said to have been sold by Shaik Fuzul 
Huk to Musstl Rhumut, was not admitted, conformable to which 
he decrees for the plaintiff^ the portion claimed by them. 

The defendant Musst Rhumut appealed from,.ihe above decision, 
urging: the "decision taken in proof by the moonsiff for the decision 
of this case is not^corract, for on appeai that decision was reversed, 
therefore cannot be^'taken in proof for this case. ' Two annas share 
was sold to her by Shaik Fuzul Huk, was cle^jarly proved by 
evidence of her witnesses, &c. 

• Court. 

Although the decision was reversed by striking the case off tlie 
file arising from the replication not having been filed within the pre- 
scribed period of six weeks, yet it w^as not on the erroneousness of 
the decision. It appears from the reasons assigned in that decision, 
that the moonsiff was warranted in passing the presejit decision 
wln’ch is accordingly affirmed, and the appeal dismissed, ^with costs 
of both courts chargeable to the appellant. 

r ,The 21^t March 1850. 

No. 266. 

Regular Appeal from a excision passed Sg Pundit Data Ram, Moonsiff of 
^ffegkra and Beegoo Surai, dated \Zth March 1848. 

Mohun Lall, guardian of Eshree Pershad, minor son of Doorbeejoy 
Singh, deceased, (Plaintiff,) Appellant, 
versus 

Torul Mull and Jummun Lall, (Defendants,) Respondents, 

This suit was to recover the sum of Company’s rupees 32, arrears 
of rent on cultivation effecte<J by the defendants in village Sanah. 

This suit is in every respect similar to case No. 267, and this court 
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. The 21st Mabch 1850. 

No. 267. 

Regular Appeal from a decision pass^ by Pundit Data Ram, ^oo 1 Snff of 
Teghra and Beegoo SuraUAated \Ztk March 1848 . 

Mohun Lall, guardian of Eshree Pursliad, minor son of Doorbeejoy 
Singh, deceased, (Plaintiff,) Appellant, 
versus ^ 

Meer Waris Ali and Mcer Banda Ali, (Defendants,) Respondents. 

♦ This suit was for^Ahe recovery of Company’s rupees 8 1-15-4 0^, 
arrears of rents in cash, kind, and syar, that is, fruits, differing more 
or less in the quantity of culSvation annually froip 1240 to 1254 
Fuslee, situate in village Sannah, pft’gunnah Bhaleeah. 

The plaint sets»forth : the talooka Sanah includes twenty villages, 
principals and dependencies ; that plaintiff is 1 anna 15 gundahs 
sharer in the village Sanah, and holds a lease of I anna gundali 
more therein ; and the defendants are cultivators in the said village ; 
having ceased to pay their rent from the end of 1246 Fuslee, there- 
fore sue them for arrears of rent from 1247 to 1254 Fuslee. 

The defendants allege they do not cultivate any land but those of 
chuk Ewas, &c. within their own property, and that the suit is 
instituted tolobtain possession thereof. 

Meer Hhnmut Ali and three others filed a third party petition, 
urging they are in possession of 8 beegahs in chuk Ewas by pur- 
chase, and a share in the village Sanah : neither the plaintiff nor 
the defendants having mentioned tJiat circumstaqpe, therefore they 
file a third party petitioif for the protection of their property. 

Syud Zaroorool Uuk and Musst. Fazeelijtulnissa filed a third 
party petition, alleging: they were sharers in the village Sapaih, tlie 
plaintiff not having mentioned that circumstance in the plaint, hence 
the cause of their petition. 

Musst Ekekeenulnissa, the widow of Mohummud Hiissun, filed 
a third party petition, alleging her husband held a share in chuk 
Ewas and own cultivation which the defendants cultivate, the 
plaintiff* has no concern therein. 

Meer Imaumbuksh filed a third party petition, urging: he was 
a sharer in chukEwas which the defendsmts cultivate, and the plain- 
tiff* has no concern therein. 

Meer Esuf •Ali and three others filed a third party petition 
similar to the above. » 

The moonsiff* dismissed the case, on the grouiiffs: from the 
evidence of the witnesses and report of the ameeii who was deputed 
to the spot, it appears the cultiyatioix of the defendants is in 
Ewas, in which chuk the plaintiff has no right; the rent ^of‘ 
. the ryots thereof is paid to Shufdor Ali, lessee, and Tturul Mnll, pntr 
warree; the real objecUof the plaintift‘’s<sait is for .right in-^e land,- 

. 42 » 
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The plaintiff from the above decision appealed^ •* that his 

putwarree and witnesses proved the defendants cultivated the lands 
of his^, village, and the defendants did not adduce evidence to prove 
that chuk Ewas, &c. were distinit from the village Sanab. The 
ameen from similarity of disposition with the defendants has colluded 
with them, and delivered in a false report 

• Court. 

From the ikrarnamah filed by the defendants, and acknowledged 
by the plaintiff, it appears the plaintiff has no claim to the land of 
chuk Ewas, &c., in which the defendants held their cultivation. 
The documents filed by the plaintiff having no allusion to chuk 
^was, &c. the plaintiff’s putwarree deposed the defendants had 
paid rent for lOtyears prior Jo the present balance from 1236 
to 1246; which should have been specified in the plaint; not being 
specified therein, or in the replication, tlie putwarrec’s evidence 
must be considered as an attempt to prove what 'vvas not alleged in 
the plaint, therefore not to be depended upon ; consequently there 
is no reason to interfere with the decision of the moonsiff^ which is 
hereby affirmed, and the appeal dismissed, with costs of both courts 
chargeable to the appellant. 

The 23th March 1850. 

No. 270. 

Regular Appeal from a dedmon passed by Syud Munneerooddeen Hoos- 
• sehif Moonsiff of Mhowahy dated \hth March 1848 . 

f Sheehoo,Churrun*Loll, /^Defendant,) Appellant, 
versus 

Musst Jootnn Koonwur, (Plaintiff,) Respondent. 

THEVmount of action isJaid at Company’s rupees 50, being three 
times the amount of the annual revenue of the land under dispute. 
The suit is for the reversal of the decisions passed under Act 
IVv 1840, dated 19th of December 1846, by the sudder ameen, 
and that of the sessions court confirming that decision, dated 20th 
of August 1847 ; and for possession of 2 beegahs 10 bis was of 
land, denominated Tollah Ram Bagh, or garden, situate in village 
Gopaulpore Gopeenauth, pargunnah Beesarah. 

The plaint sets forth : the village Bagh Tollah Ram was the 
property of Tollah Ram, the ancestor of the plaintifl^ previously to 
1137 Fuslee; the village Gopaulpore Gopeenauth, the property of 
Dan Doss,vthe ancestor of Deibnarain Singh and others. In 1137 
Fuslee, agreeably to measurement, exchange of villages was effected 
between them. These 2 beegahs 10 biswas of land which h|d been 
planted as a g(|irden by Tollah Ram, continued successively, in pos- 
session of his descendants. In 1215 Fuslee, Beedeealinund, tlie 
father of the plaintiff’s husband, purchased 2^ annas share of the vil- 
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lage Bagh Hurnarain, whereon there was a dispute betw^een the 
proprietors, who appointed arbitrators in 1225 Fuslee to partition 
the land ; and in the partition formed by the arbitrators these 2 
beegahs 10 biswas were allotted t^ Beedecahnund, tlie father of the 
plaintiff’s husband, and has contiiiu^d in succession to the plaintiff. 
The defendant, a recent purchaser within the village Bageellurnarain, 
opposing the plaintiff’s possession, indiicecbher to lodge a complaint 
in the foujdarry ; and by the thannadar’s report it was proved to 
appertain to her village and in her possession ; notwithstanding the 
sudder ameen put the adverse party in possession, and, that order 
being confirmed by^the session court, she was thereby dispossessed, 
and hence this suit. 

The defendant alleged the^land under dis^te never appertained 
to the plaintiff*’s village ; it appertain to his village feagee Hurnarain : 
in proof of which, it is exhibited in the plan of the butwarra ameen, 
which partition was directed and formed by the order of the collect- 
or, is sufficient. The partition formed by the arbitrators is not 
complete, the proprietors have not signed that paper; and the* plain- 
tiff, at the time of his partition, presented a petition to the collector, 
which was rejected. The suit of the plaintiff is unjust 

Ram Reicha Lall and Kishnanund filed a thirty party petition, and 
alleged : they were own brothers to the defendant, and wore residing 
in family compact with him, yet the plaintiff has not included them 
as defend^ts in the suit 

Deebnatli Koonwur and Bhyronauth each filed distinctly third 
party petitions in corroboration of the plaintiffs plaint • 

Gooreepurshad Singh and two.otheifi filed a t^ird party petition in 
corroboration of the defcndant’s allegations. 

The moonslff^ decreed in fa^or of the plaintiff, on the grounds ; 
from the evidence of the plaintiff’s witnesses, the paper of^partition 
of the arbitrators, and other documei>ts filed by the plcHritift^ it is 
proved the land under dispute appertains to the* village of the plain- 
tiff, and it had long been in her possession. With the exception of 
the defendant, no other of the proprietors oppose the plaintiffs 
possession. The defendant’s plea of the butwarra formed by the 
order of the collector is of no utility, the butwarra having been 
cancelled, which is proved by the copy of the proceeding of the col- 
lector, dated 5th March 1847, filed by the plaintiff; which states, 
from tlie receipt of a letter, dated 27th January 1847, from the re- 
venue commissioner, conveying orders from the Sudder Board of 
Revenue, dated lltli of January 1847, to cancel the butwarra, &c. 

The defendant, being dissatisfied with this decision, appealed, 
urging : the whole of th^ land under dispute is not in his possession, he 
is 6 annas sharer, the plaintiff 2 annas, and others 8 annas sharers. 
The p^f.intiff’s suing him alone, and not the other sharers, is unjust. 
The partition of the arbitrators taken by the moonsiff* as proof of the 
plaintiff’s claim, is incomplete, not having the proprietors’ names aub- 
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scribed thereon, and no ikramamah to the arbitrators has been filed 
in this case. The evidence of the arbitrators Has nat been taken 
by the^ mqpnsiif, and of the sharers, who filed a third party petition, 
no notice has been taken, therefoi^ the investigation of the moonsiff 
is not complete. 

Court. 

Although the defendant May not have establislied his allegations, 
other documents and proofs on tlie part of the plaintiff beside the 
paper of partition of the ^arbitrators, may have in a very consider- 
able degree led the moonsiff to pass a decree in favor of the plain- 
tiff, yet having taken the partition paper of the arbitrators, seem- 
ingly as the principal proof* on the part of the plaintiff^ it was neces- 
sary to have est^lished the authenticity thereof by calling on the 
arbitrators to file flie original aj^lications to them, requiring their 
arbitration and partition of the property, also to "file the ikrarna- 
mahs of the proprietors to abide by their award, and to ascertain 
what proofs were adduced by vrhicli they, the arbitrators, were 
guided in forming the partition of the several parcels to whom they 
are respectively allotted, and also why the proprietors did not, 
as is customary, sign the allotment paper. These points not having 
been ascertained the investigation is incomplete. Therefore, ordered, 
tlie decision be reversed, the case be returned for re-investigation 
on the points above indicated, and to pass a decision according to 
the merits of the case. 

The amount of stamp of the appeal plaint be returned to the 
appellant. 


Tue 23th MA«tCH 1850. « 

% .No. 271. 

Regular Appeal from a decision passed hy Syud Azeem AH Khan, 
Moonsiff of Dulsing Serai, dated the 13 th March 1848. 

Hoolas Thawaree, Defendant, (Appellant,) 
versus 

Munt Kurpaui Bhurtee, Plaintiff, (Respondent) 

The suit was instituted to recover the sum of Company’s rupees 
22-8, being the principal and interest of an instalment bond, dated 
25th Bhadoon 1252 F. S., to be discharged in two payments, first, 8 
rupees at the end of Bhadoon 1253 Fuslee, and the second payment 
of 9 rupees at trhe end of Bhadoon 1254 F. S. The bond was granted 
in lieu of payment of rent due from defendant, for which rent, 17 
rupees, a summary suit had been instituted, and when the defendant 
was apprehended to answer to that case, he entered into th% above- 
mentioned instalment bond. 

The defendant, denied the plaint in toto. , 
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The moonsiff decreed in favor of plaintiff for the sum of Com- 
pany’s rupees 19-4-6, on the grounds of the evidence of subscribing 
witnesses to the deed having proved the execution of thabond; not 
allowing the interest of 9 rupees,! as the plaintiff should have sued 
directly on the expiry of each of the instalments. 

The defendant appealed from this decision, urging : there was no 
dependence on evidence of witnesses^ ilie moonsiff should have 
called for the summary suit from the collectorate, which would have 
discovered the fallacy of tlie plaint 

The appellant not having constituted any attorney on his part, 
the appellant was ^ealled three times to attend the hearing of his 
appeal : not having answered to his name or entered the court to 
carry on the appeal, which appears to have been ^led 18th of May 
1848, from which date to this da^ the 25th of^March 1850, more 
than six weeks have elapsed, th6 appeal is therefore, under Sec- 
tion 1, Act XXIX., 1841, struck off the file. 


The 28th March 1850. 

, . No. 272. 

Regular Appeal from a decision passed hy Kazpe Mohummud Allum, 
Moonsiff of CoeleCi dated 23rd of March 

Ram Deen Singh and Gobind Sahee, (Defendants,) Appellants, 

• versus 

Bishnauth Singh and Sheehoonauth Singh, (Plaintiffs,) Respondents. 

The action was laid at Companyjp rupees 5-13-8, bging three 
times the amount of aenual revenue of the pr(>perty untier dispute. 
The suit claims the right of pre-emption of 4 gundahs, 1 cowree, 
2 krants portion within the sixth shares of the whole village 
Peertaubpore, pergunnah Bugrah. , * 

The plaint sets forth that themselves, the vepdor, and others, are 
joint sharers of the village. Bholanauth first sold to themselves 
8 gundahs, 3 cowrees, and 2 krants portion on conditional bill of 
sale, for one year ; at the expiry of the term he made the customary 
application to the court under Regulation XVII., 1806. On 
the , 11th Septemper 1847, Mode Lall informed them that the 
vendor had sold half tlie portion to* Ramdeen Singh and Gobiiid 
Sahee for ^97 rupees, and the amount of their own conditional bill of 
sale had been deposited in court The instant they heard this 
occurrence, they performed the tullub mouseebut and eshhad, and 
despatched the amount of purchase to the purchasers and vendor, 
whicii tender they declined. The purchasers being strangers, they 
therefore sue. 

Tfie vendor, in answer, alleged : a larger sum was specified in the 
hill or sale (under the apprehension the right of pre-emption would 
be claimed) than the property was sold for, rppees 75 only ; of 
which he had received only 31 rupees, the remainder is stiU due.,. 
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The purchasers answered : the tullub mouseebut and eshhad have 
not been effected. Ram Deen Singh, one of the puuchasers, has - 
been from Jiome for a considerable time, so that the purchase mo- 
ney could not have been tenderedHo him, Surdah Singh, -own ne- 
phew to the vendor, was a subscribing witness to the bill of sale, so 
that the purchase was not effected secretly. This suit was not in- 
stituted until after the pe^'iod of 5 months and 18 days had elapsed 
from the date pf tlic bill of sale, and 27 days after the registry of the 
bill of sale, therefore is not liable to be heard. 

The moonsiff decreed for the plaintiffs, on the grounds : from the 
evidence of the plaintiffs’ witnesses it is provedvihey, on the instant 
of hearing of the sale, performed the tulub mouseebut and eshhad, 
and despatclied tlip aincunt purchase, and tendered it to the vendor 
and the purchasers ] and institutt^d this suit within one month from 
the date of hearing of the sale. The evidence of. the defendants? 
witnesses is of no avail, but the sale effected by Bholanauth of the 
share of Ileerah Loll, minor, his minor brother, is not admissible. 
When Heerah Loll attains liis full age, this decision is no bar to his 
• claim thereof. 

The purchasers from this decision appealed, urging: that the 
plaintiffs did not obtain information of the sale till 5 months and 18 
days after the ex'piration of the sale, and 28 days after the registry 
of the bill, is false; they had instant information on the sale of the 
property ; for the vendor, on obtaining the purchase money, tendered 
to the plaintiffs the price of their conditional bill of sale ; on his 
refusal fliereof, he dejicsited it into the court. The plaintiffs did 
not specify in their jdaint where and who were present when the 
tullub mouseebut and eshhad were perfonneh. The plaintiffs reside 
6 coss from the court of Coelee, and the distance of 12 coss from 
Mozufferpore, y'et, contrary to the customary usage, they instituted 
the suit iff the zillali adawlut of the judge. There is a discrepan- 
cy in the evidence of the plaintiffs’ witnesses, for Ram Deen Singh 
was at Mozufferpore, therefore from home, how could tlie money 
have been tendered to him there? The observation of tlie moonsiff 
in the decision that Heerah Loll minor’s share could not be sold, is 
not just : agreeably to Hindoo law, guardians have power to dis- 
pose of a portion of the minor’s share for his support. 

Court. 

It is true, specification of persons’ names were not** made in the 
plaint, but it stated that instantly Mode Loll gave the information 
of the sale df the property, the tullub mouseebut and eshhad. were 
performed, and the purchase money despatched to the vendor and 
the purchasers. To this. Mode Loll as well as other witnesses de- 
posed, that the plaintiffs had knowledge of the sale priori to the 
above stated occurrence, has not been proved by the defendants, 
appellants. The^ evidence of the witnesses tffat llam Deen, one o 
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the purchasers, was absent from home, so that the purchase money 
could not have been tendered to him, is not satisfactory. The ten- 
der of the purchase money to (iobind Sahee, one of the |)urchasers 
of the property, is a sufficient tender. With respect to the objec- 
tionable clause in the decision of the moonsilf, that the sale by 
Bholanauth of the share of Heerah Loll, his minor brother, is not ad- 
missible, that when Heerah Loll attaiiied bia full ago, this decision is 
no bar to his claim thereof,” it has not been attempted to be prov- 
ed that the sale of the share of Heerah Loll was effected for his 
support It is true it would have been fiiore consonant with law, 
and more satisfactory to the appeal court, had the share of Heerah 
Loll been excluded from the decree altogether. That the decree is 
no bar to any claim that may be prcferred'to his portion of tlie pro- 
perty by Heerah Loll when he lia§ attained fuH age, is a nullity : 
it neither benefits nor injures either party. There being no cause 
for interference with the decision of the moonsiff, it is hereby affirm- 
ed, and the appeal dismissed, with costs of both courts chargeable to 
the appellants. 


The 28th March 1850. 

No. 300. 

Regular Appeal from a decision passed hy Kasee Mohummud Allum^ 
* Moonsiff of Coelee^ dated ^’^rd March 1848. 

Bishnautli Singh and Sheehoo Loll Singh, (Plaintiffs,) Appellants, 

versus • 

Bholanauth, for self and guardian of Heerah Loll, his minpr brother, 
vendor, and Ram Been Sin^ and Gobinef Sahee, purchasers, 
(Defendants,) Respondents.^ 

This is an appeal on the part of the plamtiff, from thg decision 
passed by the moonsiff in case No. 272», (this day disposM by this 
court,) which announced, that decision did not bar a suit of the 
minor Heerah Loll, when he came of age, for his share, as being 
unjust: for in the former sale made to themselves under a condi- 
tional bill of sale, it was therein specified the sale was effected to 
discharge a debt of their ancestor, to Oud Loll muhajun. 

Court. ^ 

The coixlitional bill of sale mentioned by the appellants, is not 
filed in this^case, and is foreign thereto, and is inadmissible as 
proof of their present allegation. It is true, the clause in the 
decision may be deemed extra-judicial, yet it does not benefit nor 
injure either party: for the law yields to the minor under any 
circumstance whatever, when he comes of age, a legal option to sue 
for tile recovery of any property belonging to him, disposed of by 
guardians or others, whilfe he was in the state of minority ; conse- 
quentlj^ this appeal is dismissed. Appellants chargeable with their 
own costs. 
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The 28th March 1850. 

Nos. 648 and 649. ** 

Regular Appeal from Sped Mohummt^ Mokamid Khan, Sudder Ameen of 
Moosufferpore, dated^lat September 1847. 

More Taqoor, (Defendant,) Appellant, 
p * versus 

Mecrza Mohiijannud Reiza Beig, son and heir of Musst. Shareef 
Ulnessa Begpm, (Plaintiff,) Respondent. 

This suit was instituted to recover the sum Company’s rupees 
523, 1 iinnaj^ being the principal and interest of* mesne profits on 8 
annas share of village Hursoohar, pergunnah Buchhore, from the 

7 annas instalment pf rent of 1247 F. to the end of the year 1248 
Fuslee, agreeably to the rent mentioned in the lease of the aforesaid 

8 annas portion of the village. 

The plaint sets forth : that Musst. Shareef Ulnessa Begum, the 
mother of the plaintiff, sued Mr. John Gale, of the indigo factory at 
Kymah, and More Taqoor, the employee of the factory, for mesne 
profits, on the rent of the 8 annas lease from 1244 to i248 Fuslee. 
The second principal sudder ameen dismissed the suit under the 
Circular letter dated 11th January 1839, the mesne profits not 
having included in the former suit. On appeal, that decision was 
reversed, and the case sent back for re-investigation, wlvether the 
plaintiff* was or not entitled to the rent from date of institution of 
suit to the date of decision thereof : that suit was struck off the file 
under Act XXIX., 1841. ^ Agreeably to the order passed by 
the additidnal judges now sue ane\V: m 

Mr. John Gale answered : the factory had been purchased by 
him at auction in 1250 Fuslee, exclu^ve of debts due from it: the 
deed of sde is forthcoming. ^ This debt being prior to his purchase, 
he is not fiable thereto. I'here are sundry sums under bonds duo 
by the plaintiff* to the factory, which are liable to be deducted from 
the rent of the lease. 

More Taqoor answered : Sheetab Taqoor was his father, who 
being the employee of the factory, the deed of lease was written out 
in his name, he had no further concern in the lease, which the 
factory -benefited by, and the^ factory is wholly responsible for the 
debt ; no furtlier answer is requisite from him, having had no con- 
cern in the matter. ^ 

The sudder ameen passed a decree in favor of the plaintiff, making 
both defendants liable on the grounds : from copy of an application 
preferred by Mr. John Gale in the case of execution of decree on 
Toolsee M under, dated 29th of November 1842, filed by the plain- 
tiff, from which it appears Mr. John Gale of the factory presented 
a petition in the sudder ameen ’s court, for the issue of ex^ution 
of a decree against Toolsee Munder, a cultivator of the village, 
that the money Mfras due to the former proprietor of the factory. 
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which is dated 29th of November 1842, in which tho^tsid gcntle- 
^man stated the giving and taking money of the factory was placed 
in his charge, which clearly shows the defendant is responsible for 
the payments and receipts of the debts on account of tlife former 
proprietor of the factory. The suit against the defendants is just. 
More Taqoor cannot be exempted from tliis, not being exempted 
from the former case. • ' 

From this decision More Taqoor appeliled, urging : the decision 
was unjust. Even in the former investigation it was not establish- 
ed that he had any concern in the suit : iie should then have been 
exempted, and nowj^prays for exemption from all liability. 

Mr. John Gale also appealed from the decision of the sudder 
ameen, urging : the former^roprietor of Ahe factory took the lease 
from Gopaul Naracon, the former proprietor of tlie land, who in the 
former suit for 8 annas was sued 'together with himself, has been 
left out in this, but it is requisite he should be included herein. 
From the deed of purchase of the factory, he is exempt from the for- 
mer debts of the factory. The sudder ameen was requested to 
peruse the deed of purchase, and did not attend thereto. Copy of a 
proceeding was filed to prove that he was exempted from the for- 
mer debts of the factory : this also was not attended to. 

Court. 

• 

The degd of purchase of the factory was adduced in court : it 
being very lengthy and not being able to fix on Mr. John Gale’s 
clause of objection, that the factory w^as purchased witJiout the 
liability of former debts demandable from it, it was returned to the 
attorney as an useless document; but another cliocumeht filed at the 
time. , A power of attorney from England specifically declares the 
purchase of the factories was Effected with all debts indebted to and 
owing by the factory. This, together with Mr. John aGale’s ap- 
plication for the issue of execution of a decree against Toolsee Mun- 
der, a debtor to the former proprietor of the fac’tory, and the wording 
of that application clearly declares he is responsible for all former 
debts indebted to and owing by the factory : hence the decision of the 
sudder ameen must be upheld with trifling amendment Therefore, 
ordered, the decision of the sudder ameen be affirmed, with the 
exception of that portion as respects More Taqoor, who, appem’ing to 
have had tio concern in the suit, is wholly exempt from all liability, 
and the cos^ of both courts chargeable to Mr. John Gale. 
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v^Tiie 8tii MARcn 1850. 

Case No. 12 of 1849. 

Ap'j^ealfrom a decision of Mo^Hvee Syed Osman^Allee^ Additional Princi- 
pal Sadder Ameen^ passed olUthe ^th FehrUary, 1849. 

Ramtunoo Dutt/ (PlaintiflT,) Appellant, and on liis decease, Kuinul- 
monee and Soudamcenee Dossee, guar<lians of Debnarain and 
Rajiiarain, his minor sons, 

versus 

Ramdhone Bujdco, Bhiiggeerut Haidar, Kalipersaiid Haidar, and 
others, (Defendants,) Respondents. 

The present action arose from the execution of a decree taken 
out by tli^ plaintiff' against the Haidars, wlio ai’e defendants in this 
cas(^. The plaintiff liad attached, and applied for tlie sale of, sonic 
land and houses as the property of these persons, when th<5 defen- 
dant in this suit, Ramdhone Bnydeo^came forward and claimed 
1.31 beegahs 18 cottah^ of it, with house and jircmises* stfinding on 
it, as his own property, and succeeded in procuring its release. This 
suit is now instituted to set asWe the court’s nummary order, and to 
make the property liable for the purposes of plaintiff’s ^cree as 
pertaining to his debtor’s estate. 

Ramdhone denies its liability, and alleges having purchased the 
land from Kheerodhur llaldar and Judeestce Haidar, (w^hose ances- 
tral property, he says, it was,) for 499 rupees, in Bysack 1250 B. S. 

The additional principal sudder ameen ol)serves that two wit- 
nesses on the part of the plaintiff dejioscd to the fact of the property 
being in possession of the other defendants, but that several wit- 
nesses on tile part of Ramdhone, whose evidence was recorded in 
the summary^ suit, proved his possession, and that Baboorani, the 
son of the defendant 'Bhiiggeerut, and a person called Gudadhur, 
had proved their attestation of the deed of sale : ha considered the 
evidence preponderated in favor of Ramdhone, and dismissed plain- 
tiff’s claim. ^ 

From this it appears that the’ additional principal sudder ameen 
has baled his decision on the evidence of Babooram and Gudadlmr 
as to the authenticity of the deed df sale, one of whom, as the son of 
Bhnggcerut, must be looked upon as an interested* party, and deems 
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the reality of the *alc substantiated by the depositions of those wit- 
nesses^ who spoke to Kamdlione’s possession in the summary suit. • 
But on reference to the record, it appears that none of these wit- 
nesses Avere summoned or examined by the additional principal 
sudder ameen ; but that his opinion was guided solely by their 
recorded evidence. As no reason is stated for not bringing up these , 
persons, or for admitting, their former depositions as proof in this 
case, I remand this case to the lower court for re-investigation. 
The additional principal sudder ameen will himself examine such 
witnesses as the defendant wishes to summon, and decide the case. 
The stamp fees to be returned. '' 

The 8tii Mauck 1850. , 

Case No. '32 of 1849. 

Appeal from a decision of Hoy Hurro Chunder Ghose, Principal Sudder 
Ameen, passed on the 16M April 1849. 

Hur Chunder Lahoree, (Defendant,) Appellant, 
versus 

Brojornonce Dabea and others, representatives of Ram Chand Roy, 
(Plaintitis,) Respondents. 

Tjie plaintiff' alleged that, on the •24t]i of Joistee 1237, Mohes 
('liunder Roy, since deceased, late father of Radakanath Roy, defen- 
dant, Anundmoye Dabea, deceased, mother of Punchaniin Roy, de- 
i'endaut^lssur Chunder Roy, deceased, husband ofGungamonee Dabea, 
ajid Callimohun Roy mortgaged to him, by a deed of conditional sale, 
a moiety \)f a talook called 1 Jurredebpore, f tliird of another called 
Ikirsea, and their own shai’e in 15 l)eegahs of rent-free land in Bang 
Russii, for a loaji of 2,6.51 rupees. The terms of the mortgage were, 
that if th^ mortgagers did pot pay the principal with interest at 12 
per cent, on the 23rd of Joistee 1240, that the conditional sale should 
t)ccome absolute. Before the term of the mortgage expired, the 
talook property was sold at public auction, and tlie plaintiff did 
not therefore apply to foreclose, but instituted a suit for money 
lent; and procured a decree in his favor. The decree amounted 
to 3,538-3-8; of this 2,073-10 was recovered, and to realise the 
balance, plaintiff attached 26 beegahs of land in Russa garden, and 
sold the rights and interests of his debtors in the property, but a 
claim having been put forward by Gooroopersaud, the auction pur- 
chaser of mal land, that the above ground was a part thereof, the 
principal sudsier ameen recognised the claim of Gooroopersaud, 
and annulled the sale. Subsequent to tliis, the collector instituted 
a resumption suit to assess the land and resumed it, when plaintiff 
and (Tooroopersaud, and Hur fchuiider Lahoree and others appeal- 
ckI to the special court, who, on tlie ground that the land had been 
granted in plots of le^-pan 100 Ifecgahs, releapd it from resumption. 
Iliir Chunder Lahorel^ tlien, in collusion with'the former proprietors 
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(defendants in tliis case,) took possession under pretence of its being 
«in integral part of the talook sold ; but as plaintiff alleges it to be a 
distinct lakhiraj tenure and the property of his debtors, he has insti- 
tuted this suit to make it liable la tlie purposes of liis decree and 
procure the sale of it. 

Hur Chunder Lahoree defended this suit, and others filed replies 
in favor of plaintiff. Hur ChXinder Lahowje first pleaded that as he 
had not been made a defendant in plaintiff’s originaK action against 
his debtors, he could not be sued in tliis.^ Next that plaintiff ’s suit 
was barred under Construction No. 1129/and also under the law of 
limitation. He thedi took exceptions to all that plaintiff had urged 
or grounded his claim upon, but did not attempt to show on what 
grounds he himself resisted fflaintiff’s clainij ar by what title ho held 
the land, or whether he had any titJp at all. * 

The principal sudder ameen remarks that Hur Chunder Lahoree 
does not deny the rights of plaintiffs’ debtors to the land in question, 
nor show any right himself; that the witnesses on the part of 
plaintiff established the fiict of plaintiff'’s debtors having been ejected 
from possession by Ilur Chunder Lahoree, who has filed no docu- 
ments, but a copy of a roobukai’ree declaratory of his possession 
having been taken under a deed of sale from Muddunmohun Roy 
and others, whereas from the same proceeding Muddunmohun Roy 
and others Seem to have been proprietors of a certain talook only. 

The priticipal sudder ameen also shows that plaintiff’’s suit is not 
barred either by the law of limitation or under Construction No. 
1129, the cause of action not having arisen from any of the' circum- 
stances therein alluded to. , • ’ j 

The appellant Ilurcldinder Lahoree appeals against this decision, 
and, iiT Jiis pleading, enters intOj^ long explanation of the circumstances 
under which he took possession of the land ; hot a word of jp^hich was 
pleaded in the court below, and offers (if permitted) to filei^)roofs and 
establish his case. This, however, cannot be now admitted, as the 
appellant gives no valid reason for having omitted to make these 
statements, or to file his exhibits, if he possess any, in the court below. 

The plaiutitt*’s case seems to have been satisfactorily established 
in the lower court, and I therefore dismiss this appeal, with costs. 

The ISxn Mar^h 1850. 

Case No. 7 of 1850. 

# • 

Appeal from a decision of Mr, Wright, Sudder Moonsiff, passed on the 
1th of December J849. 

• Setharah Begum, (Plaintiff*,) Appellant, 

^ versus 

^ , W. H. Sterndale, (Defendant,) Respondent. 

The plaintiff sued Mr. Sternddle for the rent of a dwelling house, 
occupied by him from the 1st of July to » the 6th of September 1849, 
at 100 rupees per mensem, or 220 rupees for the cfbove period. 



;V2 XILLAH TWJiNTSr'FOUK FKHU UNN^llS. 

P 

Mr. Stcrndale replied that he had entered into .an agreement witli 
one Munneejan Begum to rent the house Irom 1st of July at 60* 
rupees per month. 

Munneejan Begum also institHted a suit in the moonsiff’s court 
against Mr. Sterndale for one month’s rent at 60 rupees, which 
amount Mr. Sterndale lodged in court. 

The moonsift* observes c that as these suits are against the same 
defendant, and-for rent of the same liouse, and during the same period, 
he took them up together. lie says that Setharah admits having 
disposed of the dwelling house to Munneejan by a deed of " hibbeh- 
bil-evaz” for 1,000 rupees, and duly registered the deed in the 
register’s office, but disputes the right of Munneejan to let the house, 
as she has never paid hef the money. 5’he moonsiff considered that 
Munneejan had secured possession of tlie house through her tenant, 
Mr. Sterndale, and therefore could now only sue Munneejan Begum 
for the amount due to her on the hibbeh-bil-evaz,” and therefore 
decreed to Munneejan the 60 rupees claimed by her, and nonsuited 
Setharah Begum. 

From these decisions Setharah Begum appeals, urging as before, 
in the lower court, that she has never made over to Munneejan the 
right of letting the house, and that she served upon Mr. Sterndale a 
notice, informing him that, if he did not enter into an agreement with 
her to take a lease of the house and premises for a cei^ain time at 
60 rupees per mensem, she should expect him to pay her ipo rupees 
per month after the expiry of seven days. 

On tfirning to the record of these two suits, I find that the 
arrangement* between Setharfi.h and Munne^'an under the deed of 
“ hibbeh-bil-evaz,” whatever it was, toolc place on the 19th of 
August 1847 ; that Setharah states tiiat from that^time till.^lst of 
July 184g, the house was untenanted. On the 26th of June 1849, 
Mr. Stcrn&ale entered into tin agreement wdth Munneejan to rent 
the house at 60 rupees per month, and received peaceable possession 
of the premises on the 1st July following. On tlie 29th of August 
Setharah served him with a notice, tliat he was to talve a lease from 
her wdthin seven days at 60 rupees per month, or pay her 100 
rupees as monthly rent. 

It thus appears that Mr. Sterndale had occupied the house from 
1st July till 29th August witlfout hearing that Setharah had any sort 
of claim on the premises, though she now sues him for rent at the 
rate of 100 rupees per month from the 1st of July till th^ 6th Septem- 
ber, that is, till the expiry of the seven days’ grace she herself had 
fixed. As Setltlirah has failed to show any fraud or collusion ^n the 
part of ^r. Sterndale in getting possession, who, on the contrary, 
shows good grounds for his believing that Munneejan was ow^Aer of 
the house, and that he received quiet possession from her, I ctnsider 
Setharah Begum’S demand as quite illegal, and whatever may be con- 
sidered her rights -as to the property Teased to» Mr. Sterndale, she 
could have no daim upon him for rent prior to the date and expiry 
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of the notice, she herself served upon him. This being tlie point 
mow before tihe court, 1 consider her claim should be dismissed, and 
not simply nonsuited, as she can have no right of action rfgainst the 
present defendant, I therefore amend the moonsiff’s order on that 
point, and dismiss the claim. As the respondent was not summoned, 
her expenses in tins appeal ap not allowed. 

Tjie 18x11 Makcu 1850, 

Case No. 8 of 185b. 

Apptal from a duvisiim of Mr, Wright^ Sudder Mooitsi^, passed on fhe 
1th of^ December 1849. 

Munneejan Begum, ' 
versus 

W. II. Sterndale and Setharah Begum, opposing parh^, Api)ollant. 

The particulars of this case are fully detailed in appeal case No. 7, 
decided this day. The reasons for the decision are given by the 
moonsiff in connection with that case also. 

The moonsiff decreed the amount to plaintiff', which had been paid 
into court by the defendant, and rejected the pleas of Setharah Be- 
gum, the opposing party, who has preferred this appeal. 

The resiipons of appeal are the same as those pleaded by the appel- 
lant in case No. 7 ; and, for the reasons given in the decision of that 
case, the mooiisitf’s order of the 7th December in this case is con- 
firmed. As the respondents were not summoned, their .expenses are 
not provided for in the decree. ’ ^ 

The 18’rti Maiich 1&50. 

Case No. 34 of .1849. ’ 

Appeal from a decision of Uoy Hurio Chunder Ghose Bahadoor^ Principal 
Sudder Ameen^ passed on the 25 M of May 1849. 

Mohes Chunder Roy, Ram Chand Adito, and Anundo Chunder 
Sircar, (Defendants,) Appellants, 
versus 

Kullun Manjee and Jeoruin Manj^ie, (Plaintiffs,) Respondents. 

^TThe plaintiffs state that they had hired and loaded two boats with 
reed flags, ctft in the •Soonderbuns, and brought them to Calcutta 
with the intention of selling them. That when they arrived at Pan- 
chottah ghat, the defendant Ramchand Adito wished them to bring 
the boats to his master Mohes Chunder Roy’s mart,” and as the 
boatmen objected to do so, (themianjees then being on shore) Ram- 
chandf and others with him attempted to carry them there by force. 

The boatmen called for assistance, and the toll ghaut people and 
police rescued them*and anchored the boats at the^toll ghaut. The 
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next day a number of people, on the part of Mohes Chunder Roy, 
forcibly carried olF the boats and cargoes to Moires Chunder’a^ 
mart,” inhere part of the cargo was taken out and sold by them, 
and more of it wantonly scattered about and lost : the loss thus sus- 
tained by the owners was so great that their boats were sold at 
auction by the toll superintendent to defray the amount of the toll 
leviable from them. Damages to cover this loss to the amount of 
564, Value of boats and cargo, are claimed from the defendants. 

The defendant first plealed that the plaintiffs had no right to sue 
together in one suit, as tnese boats anvl cargoes were separate pro- 
perty and were disposed of separately ; that tlie sale of them was 
caused by no act of theirs, but because the boatmen could not pay 
the toll ; and lastly, tlrey pleaded that the real manjees are Ekin 
and Banoo, that thfe plaintiffs a^* only common boatmen. 

The principal sudder ameem decreed the case against the defen- 
dants for the whole amount claimed. They have appealed against 
this decision on the general pleas put forvrard in the lower court ; 
and Mohes Chunder Roy also urges that tliere is no proof whatever 
that the other defendants acted under his order or directions, or 
that if the plaintiffs sustained a loss through their acts, he can be 
‘ made legally responsible for it 

I observe that the principal sudder ameen states, in his decision, 
that the facts alleged in plaintiffs’ statement are establidied by the 
evidence of Muddenmohun Bose, toll darogha, Ramkoomar Moittre, 
mohurrir, and Gungaram and Ramsing, toll ghaut chaprassies. I 
find however that the depositions of Muddenmohun and Ramkoomar 
were tak^ by the collector of the town of Calcutta, on interroga- 
tories forwarded to liim by the principal sudaer ameen, because being 
Government servants they could not,;3onveniently leave tlieir duties. 
This proceeding of the lower court appears to me to be contrary to 
the law made and provided hy Act Vll. of 1841, for taking the ex- 
aminations of absent witnesses. In the first place, there was no ap- 
plication made by any of the parties to tlie suit for a commission 
under the Act; and although the parties resided within the local 
limits of the Supreme Court, the commission was not directed as 
desired by Section 6, nor any reason given for departing from the 
rule there laid down. There are no resisons given as required^ by 
Section 5, for delegating thisWthority to another, and as the parties 
are generally to be found in Calcutta, the distance doesliot makl^nt 
imperative on the court to have recourse to tliis mea!*ure of taking 
evidence, and the reason given, merely the inconvenience of Govern- 
ment servants teaving their duty, is not one alluded to or apparently 
contemplated in thelaw. I therefore return this case to the prin- 
cipal sudder^ ameen, that he may summon the parties and examine 
them at his own court and then decide the case. The sta<!np fees 
of this appeal to be returned. 
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, The 20th March 1850. 

’ Case No. 250 of 1849. ^ 

Appeal from a decision of Baboo Banemadhiih Thorne ^ Moonsijf of Patev'^ 
ghottOi passed on the%th of August 1849. 

Sustceram alias Sustee Churn Mytee and Ilabeeb Baparce, 
(Plaintiffs,) Appellaaits, 

versus ^ 

Calico Payk, Durponamin Cauzee, Ibnd' Raindhone Gaya, 

- { '^"^Shekarrees, 

Kalikantli Roy and Rajkiss^i Cliowdree and other Zemindars of 
Dhopa, (formc/Defendants,) l5,(fepon(ients. 

The plaintiffs state that they arc*^^ shekarreos^’ and obtain a live- 
lihood by shootihg game and wild-fowl and selling them. That 
they applied to the zemindars of Dhopa (who are made defendants 
in this suit) for a pottah to shoot all kinds of wild-fowl frequenting 
their lands, and after a notice had been issued by the zemindars to 
ascertain if any one objected to the measure, they received two 
pottahs from them, for their respective shares in the talook, autho- 
rising thpm to shoot wild-fowl of every description within the 
precincts of^ their zemindaree for a yearly payment of 20 rupees. 
That the ^hree first named defendants often disputed their right to 
shoot, and caused quarrels and assaults, which took them into the 
fouzdarry court, and on their case being referred to the^^sudder 
aineen, he remarked that the matter in dispute between them, could 
only be settled by ha\^i^ it det^minelcl whether or not'^iey pos- 
sessed the exclusive right of shooting in the zemindaree. This 
action* was therefore brought '^by them to establish .their exclusive 
right of shooting wild-fowl within the Dhopa zemindaree iinder the 
pottah they had acquired, and to recover the sum of 149 rupees, 
computed value of pottah and of wild-fowl lost to them through the 
bets of the defendants. 

The zemind^ defendants admitted the grant of the pottah to the 
plaintiffs, and ^nerally supported their claim. 

The three first named defendants question the legality of plain- 
tiff? suing them on such grounds as tljey have done, assert that the 
pdyiloge oi^ shooting has always been open to all, both natives and 
JEmropeans, agd that they never heard of such a monopoly or of a 
value being set upon it 

The moonsiff considered the pottah illegal, and on^ that could not 
be granted by the zemindars. He observes that as long as men can 
keep birds and beasts under their control, they may po'ssess an ex- 
clusive property in them, but \^iile the animals remain at large no 
one caif claim them. That shouljJ they return to their owners, and 
can be recognised by marks, and their owners prove their owner- 
ship in them, they niay claim them ; -otherwise *tJioy become the 
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. property of any one who can catch them. That no one can hold 
a |x»ttab for any thing so uncertain as this, and "^tbat, as the 
zemindar ‘^oan only claim rent for the products of his land, and the 
birds and beasts, which wander on the face thereof, cannot be 
classed amongst its products, the zemindars cannot grant pottahs 
for them. The moonsiff then refers to Blackstone’s Commentaries 
on qualifications under the §ame laws, but considers them inappli- 
cable to this country. The moonsiff then refers to the evidence of 
the witnesses, which* he eWems insufficient to establish the authenti- 
city of the pottahs, thougn he says th^^ zemindars in their replies 
admit having granted them to the plaintiffs. «lle also doubts the 
practice of giving such pottahs being general, or this, he thinks, 
ivould not have peen the only instance brought to his knowledge : 
these circumstances led the m»onsiff to doubt thb power of the 
zemindars to grant such a pottah to plaintiffs, and Jie therefore dis- 
missed this suit 

The plaintifts appeal against this decision, and argue the right of 
the zemindar to give them this pottah, and that the game aria wild- 
fowl frequenting the lands of their estate must, to a certain extent, 
be .their property, and that tluy can make over to otliers the exclu- 
sive right of shooting them on their ground. 

Judgment. 

• M 

This is altogether a new case, I can find nothing of tjie kind in 
the reported decisions. The plaintiffs arc shekarrees,” and claim 
the exclusive right of shooting game and wild-fowl within a certain 
locality on the strength of pottah granted to them by the zemin- 
dars. Tue action & brouglit agamst othe??>shekarrees who gain a 
livelihood by killing game, and have carried on their calling within 
the precincts of the locality defined ifi the plaintiffs* pc^ttah, and the 
zeminda^ who gave the pqttah, are also made defendants, thereby 
putting in issue thq right of the zemindars to givp them this exclu- 
sive privilege, and requiring them to confirm and establish it. 

The moonsiff has dismissed the plaintiffs* claim, on the ground 
tliat the zemindars could not legally grant a pottah^f this descrip- 
tion if tliey wished. I do not consider this to be the exact point 
which the court was called to decide upon, inasmuch as the po.\jer 
to grant the pottah is not much questioned, as the right of the 

f daintiffs to prevent the ether defendants from shootii^ over the 
ands of Dhopamanpore zemindaree, because they (the plaintiffs) hold 
this pottah. It is admitted by the plaintiffs t&at they applied to the 
zemmdars for tiiis pottah and voluntarily agreed to pay the jum- 
ma fixed* Tne only question left is wheflier other parties are 
under these • ciiteumstajices to be excluded from shooting game 
and wild-fowl within th9 same zemindaree. In deciding, so no- 
vel a point, it is first necessaiy to enquire whether trie ze- 
mindars tlxemselyes possess the exclusive privilege of shooting 
game and wi!d-fi;>wl within their owm zemindarees, because on tins 
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Present: W. TL MONEY, Esq., Judge. 


The 1st February 1850. 

No. 2 of 1846. 

Regular Suit, 

Mr. Ignatius Panioty, soft of Constantine Paiiioty, Plaintiff, 

versus 

Tlie Rev. II. R. Sheplicrd, auction purchaser, and Mrs. Elizabeth 
Bril lard’s adopted son, name unknown, and Kishen Mungul Bysak 
and Manik Chand Bysak, decree-holders, installed in the place of 
Mrs. Brillard, Defendants. 

Tuts suit was instituted by the plaintiff to reverse the sale of a 
share of his estate, which took place under a decree of court, and to 
obtain possession, with mesne profits from the date of sale ; laying his 
damages at rupees 64,763, 2 as., 7 p., 4 k.: he represented that there 
was a 2 as., 13 g., 3 c., 3 k. share, and a 2 as., 16 g., 1 k. share of per- 
gunnah Chuiiderdeep, recorded in two separate lots in tlio Backer- 
gunge collcctorate, making in all a 5 as., 10 g. share, which was the 
})rop"Grty of liis grandfather, Panioty Alexander : that by his grand- 
fadier’s will this 5 as. 10 g. share being subdivided into sixteen portions, 
a 6 as. share devolved upon his uncle, George Panioty, a 4 as. share on 
his uncle, Alexander, a 3 as. share on his uncle, John, and a 3 as. 
share on his father, Constantine : that on the demise of his uncle, 
Alexander, half of his 4 as. share being divided, a 1 3 g., 1 c., 1 k. 
share was added to the share of his unclo George Panioty, who by 
liis will left his 6 as., 13 g., Ic., 1 k. share to his (plaintiff’s) uncle, 
John Panioty, who again transferred^ the same to his (plaintiff’s) 
father, Conkantine, and he was duly installed as the guardian 
and manager on behalf of himself and his brother, Theodore Pa- 
nioty : that Mi*s. Brillard having obtained a decree at Dacca against 
his uncle, George Panioty, his 6 as. share was lotted for sale at 
the collectorate m Backergunge, on the 19th of Bhadoon 1249, to 
realize the sura of rupees 15,302, 6 as., 6p. : that at the urgent request 
of his father, the decree-holder consented to stay the sale for a month, 
and gave a petition to that effect to the judge of Dacca, on the 27th 
August 1842, corresponding with the 12th Bhadoon 1249; but in 
consequence of the opposition of Kishen Mungul and Manik Chand 
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Bysak it was disallowed, and on the 19tli Bhadoon abovementioned 
the defendant, Mr* Shepherd, through his agent, Nund Coomar Dass, 
purchased first of all out of the 2 as., 13 g., 3 c., 3 k. share, No. 1 72 1, a 
1 a., 3'k, 12^ t share for rupees 9,600, and then out of the 2 as., 16 g., 

I k. share,No. 1722, a 1 a., 1 g., 7^ t. share for rupees 8,000 : that his 
father gave a petition to the court at Dacca against that sale, which was 
rejected, and then attempted to sue as pauper in the civil court of this 
district ; but in consequence of the existence of property, his pauperism 
was disallowed by the principal sudder ameen : that, as the plaintiff 
has succeeded to the property on the demise of his father and brother, 
he sues to reverse the sale, which he pronounces to have been irre- 
gular on many grounds : that it was irregular to sell in spite of the 
original decree-holder’s request to suspend proceedings, and to have 
recourse to the sale under the impression, as mentioned by the judge 
of Dacca, that Kishen Mungul and Manik Chand Bysak had suc- 
ceeded the original decree-holder, w^as still more irregular, for the 
claim of Mrs. Brillard was rupees 15,302, 6 as., 6 p., and that of Kishen 
Mungul and Manik Chand Bysak against her amounted only to 
rupees 3,932, 10 as. : that if, according to custom, a sale had been order- 
ed for the realization of this latter amount, his father would have had 
no difficulty in meeting the demand, and even, if not paid, the sale of 
a small portion of the diare, which realized rupees 9,600, would have 
been sufficient ; at all events there would have been no necessity for 
the sale of the entire share, which actually did take place : that there 
w as no indication in the papers of Kishen Mungul and Manik Chand 
Bysak having adopted measures for carrying out the decree, neither 
did the sale proceedings nor the sale advertisement make any 
allusion to their having succeeded the original decree-holder : that 
the insertion in the sme advertisement and lotbundee of the rights 
of Mrs. Maria and John Panioty was also irregular : that the* 
ju'operty being situated in this district, the sale should have taken 
j)lace under the orders of this court, and not under an order of the 
Daciia court direct to the collector of this district : that the provi- 
sions of Section 12, Regulation XLV. 1793 had not been attended 
to, inasmuch as the sudder jumma of the land sold was not recorded, 
nor was the proclamation issued in the chief village ; and the auction 
purchaser being fully aware of the irregularity of the sale, had 
been anxious for him (plaintiff*) to withdraw his claim : that in con- 
sequence of the appointment of a surburakar and his embezzlement 
of the assets, there were no means of paying the umount of the 
decree : that, if the collector, at his father’s request, had enquired 
into the surburakar’s malversation and suspended the sale, it was 
more than probable that ithe amount of the decree might have been 
realized : that on these grounds he considered the sale to have been 
irregular and Unjust 

Ine Rev. H. R. Shepherd re])lied, that the plaintiff was not em- 
pow^ered to prefer this suit: that neither he nor his father were the 
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heirs of George Panioty, as was apparent from the will of George 
Panioty, and the deed of relinquishment of John Panioty, upon which 
the plaintiff founds his claim : that by the terms of George Panioty^s 
will it was expressly stated that, if John, his brother, paid his debts 
and supported his wife, Mrs. Maria Panioty, he was then to receive 
half, and Theodore Panioty, his nephew, the other half of George’s 
property: that as John Panioty resigned his connection and interest 
in that will by a regular deed deposited in court, and the plaintiff’s 
father, Constantine, had undertaken to perform all the conditions of 
that will, and was duly authorised to do so by a proceeding of the 
civil court, dated the 23rd December 1831, in which the terms of 
that will were recorded, and as the property in question was sold to 
realize George Panioty’s debt to Mrs. Brillard, which the plaintitt’s 
father by the obligations of that will was bound to have liciuidated, 
the plaintiff’s attempt to reverse the sale upon the strength of those 
documents was very questionable : that had George Panioty’s debt 
been paid, there would of course have been no necessity for the sale : 
that as John Panioty had relinquished his interest in George’s will, 
and neither he nor his nephew, Theodore, nor the plaintiff’s father 
had fulfilled the conditions, and as John Panioty had acknowledged 
in court the propriety of the sale, the plaintiff^ claim could not be 
maintained : that on a fomier occasion the plaintiff had mentioned 
his brother, Theodore, as having absconded, but in his plaint he men- 
tions him as deceased, and as he had not stated on what date, or 
month, or how ho died, it was difficult to comprehend the actual facts 
regarding Theodore, nor had the plaintiff explained how he succeed- 
ed to his brother’s portion, seeing that there was a sister alive : that 
as for the reasons adduced the plaint was irregular, any further 
arguments were unnecessary ; at the same time he would shew that 
the plaintiff’s objections to the sale were untenable for the following 
reasons : that Kishen Mungul and Manik Cliand Bysak having a 
decree against Mrs. Brillard, whose decree against George Panioty 
amounted to rupees 15,302, 6 as., 6 p., and there being no expectation 
of realizing their decree in consequence of the collusion of the plain- 
tiff’s father, Kishen Mungul and Manik Chand By sale gave repeated 
petitions and were installed in the place of Mrs. Brillard, so that, even 
if she did give any petition, the sale could not have been stayed on that 
account : that, as Mrs. Brillard and Kishen Mungul and Manik Chand 
Bysalc were entitled to receive the amount of their decree from the 
sale of the property, the decree must be considered as one and undi- 
vided, and there was nothing irregular in selling the property of the 
debtor and realizing the entire amount of a decree to liquidate the de- 
mand of one decree-holder : that the plaintiff‘’s father never made any 
request for a separate Iptbundee and sale advertisement, with a view to 
liquidate the demand of Kishen Mungul and Mauik Chand Bysak, nor 
were such separate lotbundee and advertisement necessary, and in the 
miscellaneous petition given by the plaintiff’s father, this objection was 
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never entertained ; and if, moreover, he had deposited the amount of 
the decree due to Kishcn Mungul and Manik Chand Bysak, he might 
have petitioned for a postponement of the sale : that it appeared from 
a proceeding of the civil court, dated the 26th January 1843, when 
the plaintiff’s father petitioned against the sale, Mrs. Brillard wished 
to receive tlie amount of the sale proceeds, and with the other de- 
cree-holders did receive her portion : her petition, therefore, said to 
have been given prior to the sale, must have been presented through 
the collusion of the plaintiff’s father and Mrs. Brillard’s agent : that 
as, in the decree and lotbundee for which the property in question 
was sold, the name of Mrs. Brillard alone was recorded, it was ne- 
cessary to realize the entire amount inserted in that statement : that, 
on the 17th Jyte 1247, Kishen Mungul and Manik Chand Bysak peti- 
tioned the principal sudder ameen of Dacca, to prevent the decree of 
Mrs. Brillard being compromised, and an intimation to that effect was 
given to the parties concerned ; on the 22tid Jyte of the same year, 
they petitioned the judge, and vrere duly installed in the place of 
Mrs. Brillard, under the spirit of Constructions 293 and 1248, and 
gave repeated petitions for the sale of the property in question, and 
deposited the peons’ tulabana, and at their instance a pi’oceeding was 
sent to the collector of Backergungo not to stop the sale as was 
contemplated by the collusion of the plaintiff’s father : that as the sale 
advertisement and lotbundee had formerly been prepared on account 
of Mrs. Brillard, there was no occasion aftcrAvards to insert the 
names of Kishcn Mungul and Manik Chand .Bysak, and the lot- 
bundee could not be injured by the omission, as tlie sale took 
place to realize the entire amount of Mrs. Brillard’s decree: 
that Mrs. Maria was the wife of the original debtor, and John 
Panioty was empowered by her, Mrs, M., to pay her debt, and as 
^the plaintiff had himself acknowledged their proprietary rights, 
there could be no irregularity in inserting their names in the 
lotbundee : that as Mrs. Brillard’s decree was originated at Dacca, 
the sale was ordered by the judge of that district, in confor- 
mity with the provisions of Sections 2 and 3, Regulation XLV. 
1793, andSection 7, Regulation VII. 1825: that the jumma, which was 
payable to the collector, had been inserted in the sale advertisement 
and lotbundee, and the notice of sale duly proclaimed in conformity 
with Section 1 2, Regulation XLV. 1793: that the objections now urg- 
ed by the plaintiff were never preferred immediately after the sale, 
and therefore it was irregular to bring forward any new matter not 
before comprised in his miscellaneous petition: that the allega- 
tion of his wishing the plaintiff to give a deed of acquittance by 
way of withdrawing his claim, was pure fiction : that there was no 
surburakar as mentioned by the plaintiff when the sale occurred, and 
even if such had been the case, sales under a decree of court could 
not be stayed on that account; that the plaintiff’s father in a petition 
presented to the civil court of this district, dated the 25th Sawun 
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1250, had admitted the propriety of the sale, and the defendant con- 
cluded by observing that the plaintiff should be nonsuited for not 
including the collector as defendant, and quoted the provisions of 
Section 25, Regulation XIL, 1841, and Section 7, Regulation IL, 
1805, as barring the plaintiff ’s suij: from lapse of time. 

The plaintiff, in his replication, alluded to the terms of his uncle 
George’s will, and deed of his uncle John, and observed that after the 
death of his father and brother Theodore, he was sole heir, and had 
therefore instituted this suit in that capacity, and the defendants in 
the sale advertisement had acknowledged his proprietary right : that 
there was no occasion to mention the date of his brother Theodore’s 
decease, as he had been installed in his room by the civil court, prior 
to tlie institution of this suit : that his father had paid the demands 
of many decree-holders, and the fact of his having paid a portion of 
Mrs. Brillard’s claim, was recorded in the sale advertisement and 
lotbundee: that Kishen«Mungul and Manik Chand Bysak had no 
claim against his father, but against Mrs. Brillard ; and if she was 
slack in executing her own decree, there was no necessity in the 
court to resort to sale to realize its amount ; and to do so, notwith- 
standing Mrs. Brillard’s request to postpone the sale, was irregular, 
and opposed to Construction 752 : that in every case of a decree- 
holder having been appointed to succeed another person, the name 
of the former was invariably inserted in the sale advertisement and 
lotbundee. He repeated the allegation of the sale having been con- 
ducted in opposition to the Circular Order of the 8th May 1840, and 
in contravention of Regulation XLV. 1793, Section 12, as regards 
the omission of the jumma of tlie land sold, and the failure to issue the 
notice of sale in the chief village, and observed that the shares were 
separate witli a separate junnna, and wore not answerable for the 
arrears of each other, that in the return to the notice of sale the 
words surezumeen joree” were entered through the collusion of 
the decree-holder, for nothing could be inferred from that return, 
but that the notice was posted at Burrisaul : that in cases of sale 
under a decree of court, it w'as not usual to make the collector a 
defendant, and Section 25, Act XII. 1841 had nothing to do 
with the sale in question, but with sales to realize Governmont reve- 
nue, and Section 7, Regulation IL 1805 applied to other matters: 
that his father, in the petition alluded to, had expressly stated his in- 
tention to sue for the reversal of the sale, and Mrs. Sophia Athanes 
had been induced by the defendant, auction purchaser, to give a 
false petition, wdiich, in consequence of her having no sort of right to 
the estate in question, could not affect his claim. 

Lawrence Clowse replied to the same purport as the auction pur- 
chaser, and remarked in addition that he was the adopted child of 
Mrs. Brillard : that Mrs. Brillard by her will left him a 10 anna 
share, and Louis Faceo, her husband’s nephew, who was in Europe, 
a 6 anna share of her property, with rupees 2,000 in cash for him- 
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self, appointing him and the Revd. Fre Salvadore De St Anna, her 
executors : that the plaintiff therefore should have included those 
persons as defendants, and not him alone : that Mrs. Brillard, on the 
6th Maugh 1248, had acknowledged the succession of Kishen Mungul 
and Manik Chand Bysak, and had requested the sale of the property in 
question for the purpose of realizing their demand as well as her 
own : that the petition said to have been given by her to stop the 
sale must have been given without her knowledge, and neither her 
mooktar nor her vakeel were authorised to give such a petition, and 
after the sale, Mrs. Brillard received her portion of the sale 
distributed proceeds, as also Kishen Mungul and Manik Chand 
Bysak, and likewise Domingo Manuel D’Silva, whose heirs should 
have been included as defendants. 

The plaintiff, in his replication to this answer, declared that tlie 
will of Mrs. Brillard had never been filed in any court relative to 
the appointment of executors, and therefore his suit could not be 
considered faulty ; that the petition of Mrs. Brillard could not have 
•been given without her knowledge, and as Domingo Manuel D’Silva 
was not mentioned in the decree, on account of which the sale took 
place, there was no necessity to name him as a defendant. 

Lawrence Clowsc’s rejoinder was merely a repetition of his answer. 

Mrs. Sophia Athancs filed a petition, claiming a 3 annas 4 
gundas share in the property, and complained of the plaintiff not 
deducting that share when he preferred his suit: that the plaintiff’s 
father, in a summary petition to reverse the sale, and again in his 
petition to sue as a pauper, had distinctly stated her particular share. 

The Reverend H. Shepherd, in his rejoinder, alluded to the plain- 
tiff’s disclaimer of his being the heir of George Panioty, and to his 
omission to file the will of that person, and the deed of his uncle 
John, upon which he grounded his present claim, and to his 
having mentioned in a petition, dated the 16th March 1847, that 
these two documents had been transmitted to the special commis- 
sioner, but when, or how, or in what case, he did not explain : that 
until these documents were duly filed in court, the* plaint was un- 
worthy of attention, and the heirs of his brotlier Theodore should 
have eitlier joined him in the suit, or else have been made defend- 
ants, and although the plaintiff alluded to his having been installed 
in liis brother’s place in a miscellaneous proceeding, that could have 
no weight in a regular suit, nor could the plaintiff’s claim be ground- 
ed upon the miscellaneous proceeding of the civil court of the 
23rd December 1831 ; for by that proceeding, as quoting the 
terms of George Panioty’s will, it was clear that the plaintiff* could 
not possess tlie property in question, until he had paid the entire 
debts of George Panioty : after repeating the fact of the principal 
sudder ameen of Dacca having issued an injunction to the heirs of 
George Panioty, not to compromise their debt with Mrs. Brillard, 
and the fact of tlieir being installed in her room by the judge, and 
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Mrs. Brillard’s petition of the 6th Maugh 1248, signifying her wish 
to receive her money, and the depositing in court by Kishen Mungul 
and Manik Chand Bysak of the peons’ fees, and as under the orders of 
the judge on the 15th Sawun 1249, in connection with the sale, he 
observed that, even supposing Mrs. Brillard had given the petition 
alluded to, for the purpose of postponing the sale, it could not have 
been stayed without the consent of Kishen Mungul and Manik 
Chand Bysak, and therefore Construction 752 did not apply to this 
case : that the petition was not signed by Mrs. Brillard, and her 
vakeel had no authority to act contrary to the terms of his vakalut- 
namah ; and if the petition had been true, Mrs. Brillard could not 
after the sale have petitioned for her portion of the sale proceeds : 
that the objections of the plaintiff’s father to the sale had been over- 
ruled by the zillali and Sudder Courts, which would not have been 
the case, had they really had any foundation : that the notice of 
sale had been issued acct)rding to the law, and was merely intended 
for the information of the debtor, and it was quite clear that the 
plaintiff’s father had been aware of the intended sale, and he had, 
moreover, in the third paragraph of his petition, dated the 25th 
Sawun 1250, expressed his concurrence in its results : that as Mrs. 
Athanes was plaintiff ’s aunt, it was not likely that he could influ- 
ence her to give any claim, and as the plaintiff’s father had men- 
tioned her proprietary right, and as Domingo Manuel D’Silva had 
received his share of the sale proceeds, the omission to include Mrs. 
Athanes, and the heirs of Domingo Manuel D’Silva, as well as the 
other heirs of Mrs. Brillard, was irregular, and rendered the plaint 
defective. 

This case was in the first instance instituted in the principal 
sudder ameen’s court, whence it was transferred to this file in the 
time of my predecessor, and has been pending from causes beyond 
the control of this court : several documents were filed and oral 
evidence adduced before the principal sudder ameen, and subse- 
quently in this court the parties to the suit have filed further 
documentary evidence, including the will of George Panioty in 
original, and the deed of John Panioty, accompanied by remarks in 
support of their respective pleas. Some months after the case had 
been transferred to this file, Kishen Mungul and Manik Chand 
Bysak presented a petition with Sn answer, wdiich they wore 
anxious to file, but their petition was rejected under Construction 
375. 

As the auction purchaser, Mr. Shepherd, and Lawrence Clowse, 
the heir of Mrs. Brillard, have pronounced the plaint to be irregular 
on several grounds, it becomes necessary in the first place to examine 
those objections seriatim. The auction purchaser objects — first, that 
the plaintiff couldnotsueashe wasnot the heir of George Panioty; 
secondly, that ho could not sue upon the strength of George Panioty’s 
will, for by the terms of that document George Panioty’s debts were to 
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be paid first, and then his property to be enjoyed by John Panioty 
ancf Theodore Panioty respectively, and that neither John Panioty, nor 
the plaintift‘’s father, nor the plaintiff himself^ had conformed to the 
conditions of the will by liquidating those debts; thirdly, that 
John Panioty had acknowledged the propriety of the sale; fourthly, 
that the plaintiff* had formerly spoken of his brother as having ab- 
sconded, and on tlie present occasion had mentioned his death, with- 
out stating the date or other particulars; fifthly, that he had not 
explained how he succeeded to his brother’s portion during the life 
time of his sister; sixthly, that the plaintiff* had omitted to include 
the collector as a defendant; seventhly, that his suit was barred 
under the provisions of Act XIL 1841, and Regulation 11. 1805; 
eighthly, that he ought to have included Mrs. Sophia Athanes and 
the heirs of Domingo Manuel D’Silva in his suit, the plaintift^’s 
father having acknowleged the proprietary right of the former, 
and the latter having received a portion of the sale proceeds. With 
respect to the first objection it is to be remarked that the plaintiff 
does not sue as heir of George Panioty, but of his father and bro- 
ther. Second, the terms of the will of George Panioty were that 
John was to be the sole manager, and, after paying George’s debts, 
lie and Theodore Panioty were to enjoy the property in equal 
shares, and not, as inferred by the auction purchaser, that the debts 
V ere to be paid ^rst and the7i that they were to have possession of 
tlic property, for without such possession liow could it be exjxjcted 
that George Panioty’s debts were to be paid ? From a copy of the 
notice of sale it seems that 1,200 rupees had been paid towards the 
licluidation of George Panioty’s debts, and in that very notice the 
plaintiff’ s right was recorded. The auction purchaser, in his reply, ad- 
mitted the will of George Panioty having been filed in court on a 
former occasion, and, in his rejoinder, throws suspicion upon the 
plaintiff ’s claim, because that document and the deed of John Panioty 
w^ere not filed in this case, and after they were so filed an imputa- 
tion is cast upon the genuineness of the will, in consequence of there 
being Mr. George Panioty’s mark and not his signature. It appears 
that the will was formerly filed in a case in this court, in which 
Mr. Athanes was plaiiitifti versus John Panioty, and the deed of 
John Panioty in a case where George Panioty w^as plaintiff, versus 
Rughoonath Rac,from which rfecords the plaintiff has recently taken 
them : on tlie top of the will it is recorded by the judge in his own 
handwriting, that it was filed in court on the 8th September 1831, 
as the bond jfide will of George Panioty,” and filed by Ram Kannye 
Rae, noTV^a vakeel on the part of the auction purchaser, and attested 
by several witnesses: the deed of John Panioty was registered on 
the 16 tb December 1831, and on the 23rd December 1831, as ad- 
mitted by the auction purchaser, the plaintiff’s father was installed in 
the place of John Panioty : the case of Ram Surroop Pandee quoted 
by tile auction purchaser in his petition, is not applicable, for in this 
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case the will was not disputed, but admitted by the auction pur- 
chaser, it has, moreover, been acted ujjon by the civil court on for- 
mer occasions ; and for a period of eighteen years no denial of its 
validity nor any imputation apj)cars to have been cast upon it by any 
one ; there can be no doubt therefore of the plaintiff^ right to ground 
his claim upon that document. Third, as regards John Panioty’s 
consent to the propriety of the sale, whether correct or not, it could 
not affect the plaintiff’s claim. The fourth and fifth objections are not 
tenable; for this is not a claim of inheritance, and the plaintUf was 
duly installed in his brother’s place by an order of court, dated the 
22nd June 1844, The sixth and seventh objections arc not appli- 
cable to this case. Lastly, from a copy of a will of Panioty 
Alexander, dated the 17th January 1828, it docs not appear that 
Mrs. Sophia Athancs ever received any portion of the properly, 
but merely a money allowjuice, so that the objection on this score, 
as well as tlie claim advafleed in her |ietition, are of no avail. 

As regards the heirs of Domingo Manuel D’Silva not being 
included as defendants, 1 confess that at first the objection aj)pearcd 
sound, but on further consideration it is clear that Domingo 
D’Silva did not as decree-holder have any hand in the sale of 
the property in question, nor did he receive any money as 
distributable assets with the other decree-holders, but as is ap- 
parent from a copy of proceeding of the judge of Dacca, dated 
the 12th August 1843, he did not receive any of the balance or 
surplus proceeds of sale until the entire claim of Mrs. Brillard 
liad been satisfied. The precedent furnished by the auction pur- 
chaser in the case of Ram Sundur Gosye and others, appellants, 
versus Maharajah Grees Chnnder and otliers, respondents, is not in 
point ; for in that case, there were two decree-holders who caused the 
sale, and both received the amount proceeds of sale, and only one of 
them was made a defendant In my opinion, therefore, there w as no 
necessity to include the heirs of Domingo D’Silva, nor do I per- 
ceive any inconvenience or irregularity likely to arise from the 
omission. I may observe in this place that, from the tenor of the 
auction purchaser’s remark in his rejoinder, regarding the objections 
of the plaintiff ’s father in his miscellaneous petition being overruled 
by the Sudder Court, he would seem to infer that those orders were 
final and a bar to a regular suit, but this has already been explained 
in the Sudder Dewanny Select Reports, dated 12th June 1841, vol. 
VIL, page 35, a copy of doul bundobust, dated the 23rd April 1849, 
and a copy of a proceeding of the Sudder Court of the 8th May 1849, 
filed by the auction purchaser to shew the irregularity of the 
plaint, because in the former document the ijlaintiff had acknowleged 
the auction purchaser’s rights, and in the latter had denied .h^s 
responsibility for the payment of George Panioty’s debts, are not a]^ 
plicable. In the former papers, there was no such acknowledgment at 
all. The sharers of the estate, in tlieir arrangements with Govern- 
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incut for some resumed land, merely mentioned their existing riglits 
and signed the paper, and in the latter document there was no denial 
of responsibility as alleged by the auction purchaser, for the proceed- 
ing had reference rather to John Panioty. 

The objections of Lawrence Clowse were somewhat similar to 
those of the auction purchaser, with this additional remark that 
Louis Faceo, the nephew of Mrs. Brillard’s husband, and the Revd. 
Fre Salvadore De Santa Anna, her executor, should have been in- 
cluded as defendants. No evidence, however, has been adduced in 
support of this objection, while from a copy of a jietition of Law- 
rence Clowse himself, dated the 21st July 1848, and filed by the 
])laintiS', it is evident that he was sole proprietor under the will of 
Mrs. Brillard. No further remarks therefore arc necessary on that 
point. 

Having disposed of the objegtions to the plaint on the gi’ounds of 
irregularity, and the parties in the suit having filed every necessary 
document, and every possible ai*gumcnt having been exhausted in 
sujiport of their respccti e pleas, in which indeed no pains have 
been spared, and, as admitted verbally by the resj)cctive pleaders, 
there being nothing further to urge, I at once proceed to discuss the 
i cal merits of the case. 

Tlic plaintiff’s allegation of the irregularity of the sale is— 
tliat it was irregular to sell against the wishes of the original decree- 
holder, Mrs. Brillard ; secondly , that it was still more irregular 
to do so, under the supposition that Kishen Mungul and Manik 
Chand Bysak had been installed in her place, for the decree of 
Mrs. Brillard was very much in excess of the demand against her; 
thirdly^ that if a sale had been made to realize the demand of 
Kislien Mungul and Manik Chand Bysak, there would have been 
no difficulty lu meeting it, and if not paid, the sale of a small por- 
tion of the property would have been sufficient ; fourthly^ that there 
was no indication of Kislien Mungul and Manik Chand Bysak hav- 
ing adopted any measures for carrying out the decree, and neither 
tlie lotbundec nor other sale proceedings alluded to their having 
been installed in the place of the original decree-holder ; Jlfthhjy 
that the insertion of the names of Mrs. Maria and John Panioty in 
the lotbundec was another ground of irregulai'ity ; sixthly^ that the 
projicrty being situated in this district, the sale should have taken 
j)lacc under the orders of this court, in accordance with the Sudder 
Court’s Circular of the 8th May 1840; seventhly, that the pro- 
visions t)f Section 12, Regulation XLV. 1793 had not been 
complied with, inasmuch as the jumma of the land sold was not 
specified, nor the notice issued in the chief village ; and eighthly, 
that the assets of the estate had been embezzled by the sur- 
burakar, an enquiry into whose conduct previous to the sale 
might have given his father an opportunity of liquidating the 
amount the decree. 
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As the first, second, and third objections are connected, it is 
as well to notice tliem togctlier. It appears that Kishen Mungul 
and Manik Chand Bysak obtained a decree against Mrs. Bril- 
lard for rupees 3,822, besides interest, and on the 17th Jyte 
1247, petitioned the principal suddei* anieen of Dacca to prevent 
Mrs. Brillard and licr debtors, George Panioty, compromising their 
debt On the 22nd Jyte, tiiey were installed in the place of Mrs. 
Brillard by the judge, and on the 6tli Maiigh 1248, Mrs. Brillard 
acknowledged the act of installation of Kishen Mungul and Manik 
Cliand Bysak, and wished for the sale of the property in question in 
pursuance of that arrangement, so that any petition she may have 
given to suspend the sale without the consent of Kishen Mungul and 
Manik Cliand Bysak could not of course be attended to. Considering, 
moreover, that after the sale Mrs. Brillard petitioned for the amount 
of her share of the sale proceeds after payment to Kishen Mungul 
and Manik Chand Bysak, it is improbable that the petition saiil to 
have been given by lier before the sale was given with her knowledge 
or consent. With respect to the decree of Kishen Mungul and Manik 
Chand Bysak being so much less than that of Mrs. Brillard, I can 
find no case exactly in point; and Construction 293 is silent as to the 
amount being more or less, and the precedent furnished by the auc- 
tion purchaser in the case of Damoodur Chunder Rae is not appli- 
<iable, as in that instance the decree of the original decree-holder was 
less than the amount of the decree against Iiim. It is evident, liow- 
ever, that Kishen Mungul and Manik Chand Bysak were duly in- 
stalled in the place of Mrs. Brillard, under Constructions 293 and 2 18, 
without any opposition at the time, and subsequently with the appro- 
bation of Mrs. Brillard, and even if there liad been opposition, it 
would have been of no avail : — vide the case of Gopal Kishen, peti- 
tioner, filed by the auction purchaser in the Summary Reports for 
June I5th, 1841, in which one decree-holder was considered to have a 
lien upon the decree given against the petitioner, in favor of liis debt- 
. or: the amount of either decree is not mentioned, but the principle in- 
volved is the same as in Construction 293, and, what is more, it does 
not appear in the case cited, that the decree-holder whose lien was 
acknowledged had ever been installed in the place of the other decree- 
holder, his debtor. I am of opinion, therefore, that neither of the three 
first objections are tenable. On the fourth 2 )oint it seems that, on the 
19th Bhadoon 1247, Kishen Mungul and Manik Chand Bysak 
petitioned the judge of Dacca, to scjid a proceeding to the collector 
of Backergunge, with an injunction not to listen to any proposal of 
Mrs. Brillard to stop the sale in collusion with her debtor, and on the 
3rd September 1840, a proceeding was dispatcdied from Dacca: on 
the 25th August 1840, a proceeding was sent from the same place 
regarding the peons tulabana: on the 14th Chyte 1247 Kishen Muii- 
gul and Manik Chand .By^. ww averse , to the appointment of a 
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surbunikar, as tlicy wished to realize their claim by means of sale, 
and on the 15th Sawuu 1249, a petition was given at Dacca deposit- 
ing the peon’s tulabana in connectioji with the sale under discussion, 
so that there can be no question of their having exerted themselves 
to carry out the decree of Mrs. Brillard. Though I do not perceive 
there was any necessity to mention the amount of the decree of 
Kislien Mungul and Manik Chand Bysak, seeing that they were 
installed in tlie place of Mrs. Brillai'd, for the purpose of realizing her 
decree, yet the omission to insert their names as having been so 
installed in the lotbundee, was certainly irregular and opposed to 
the practice which prevails. I doubt, however, whether this omission, 
not being in defiance of tlie law, is sufficient to invalidate the sale 
provided it be legal in all otlier respects. On the fifth point there 
could be no irregularity, as the plaintiff had acknowledged the pro- 
prietary right of Mrs, Maria and John Panioty. Nor do I perceive 
any error in the sixth point, as the sale advertisement of the 
]>roperty and lotbundee had been prepared under the provisions of 
Regulation XLV. 1793, and Regulation VIL 1825, previous to the 
issue of the Circular Order of the 8th May 1840. The last objection 
will not hold good, as sales under a decree of court cannot be stayed 
by the fact of a surbiirakar being ap])ointed, of whose appointment, 
moreover, no proof has been adduced. . 

The seventh objection is the most important and requires con- 
sideration. In the sale advertisement and lotbundee the entire sudder 
jumma only of the 2 annas, 13 gundahs, 3 cowrees, 3 kraut share. No. 
1721, and of tlie 2 annas, 1 6 gundahs, 1 kraut share, No. 1722, ])ayable 
to the collcctorate is inserted, but in Section 12, Regulation XLV. 1 793, 
it is distinctly declared tliat the jumma at which the lands are to bo 
disposed of must be specified,” and the proportion of the revenue 
payable on account of tlie year in which the sale of tlie lands may 
take place, for which the purchaser is to be responsible, or if tlie 
exact proportion cannot be ascertained, the rules by which the 
amount of it is to be adjusted. The omission noticed is clearly 
illegal, and as from an extract copy fnmi the collector’s register of 
melials under butwarah for the olHcial year 1842-43, filed by the 
jilaintiff, the shares of (leorge Panioty and Alexander Panioty in the 
2 annas, 13 gundahs, 3 cowrees, 3 krauts share No. 1721, and in the 
2 juinas, 16 gundalis, 1 kraut share. No. 1722, were distinctly defined 
with an ijinalce jumma for both sliax'es, there w^ould have been no 
difficulty in inserting the jumma of George Paniuty’s share when 
about to be sold. As to the notice of sale not liaving been circulated 
in the chief village, the plaintiff adduced oral evidence before the 
principal suddfer ameen to shew' that ‘^Adumpora” was the chief 
village in the 5 annas, 10 gundahs shai’e of perguniiah Chunder Deep, 
and that no notice of sale was ever circulated there, said filed in this 
court copies of account current, deposited by the surburakar in the 
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collectorato of Backergunge, in 1251, shewing the jumma of 
Aclumpora to be considerably larger than any other village : thus the 


juinina of 

Joar Adumpora was 6,188 

Joar Koondalpara, and Busharut, 2,559 

Joar Jeebdallun, : 804 

Joar Nurcattee, 537 

Malla howla, 113 


The witnesses produced by the auction purchaser before the prin- 
cipal sudder amecn declared the notice of sale had been circulated 
at Koondalpara, Busharut, Jeebdallun, Nurcattee iniid Malla howla, 
and that they were the chief villages, but none of them knew n^hcre 
the notice was suspended. Evidence was also taken by the princi- 
pal sudder amcen to ascertain in what jurisdiction the surburakar’s 
cutcherry at Burrisaul was situated, where the notice of sale was said 
to have been suspended.* Fromtlie majority of the respectable wit- 
nesses, of whom one was the surburakar s head inohurer, it appeared 
that the cutcherry was in the kharija talook of pergunnah Chundcr 
Deep, and not connected with the land disposed of by sale, and none 
of them could depose to the fact of the notice having been affixed 
there: of the four witnesses who declared- that tlie surburakar’s 
cutcherry was at Panioty’s thatched cutcherry in the 5 annas 16 
gundahs share of Chunder Deep, and that the notice of sale was 
affixed there, one was an inhabitant of Dacca, out of employ for two 
years till the month of Sawuii 1249; another, who w^ent to give rent 
at Panioty's cutcherry for another person, could not remember how 
long he had been in the habit of taking the rent, nor the amount of the 
jumma that person w^as accustomed to pay; a third, Fatik Chowkedar, 
could not remember in what division of the town he was chowkedar, 
in the months of Sawun and Bhadoon 1249, though he narrated other 
minute details connected with the sale with accuracy. From a copy 
of a decision of the civil court in the case of Sumboonath versus 
John Panioty and others, filed by the plaintift^ it would seem that the 
thatched cutcherry alluded to, is lakliiraj purchased land, and not 
connected wdth the estate under discussion. 

In the copy of the return to the notice of sale, nothing is mentioned 
about charge for boat hire, and some^ stress has been laid upon this 
fact by the plaintift‘’s vakeel, who filed a copy of a notice in a sum- 
mary’^ suit, dated the 12th May 184/, and a dustuck dated the 13th 
May 1847, in which Mr. Shepherd, the auction purchaser, was plain- 
tift^ both of which papers were issued at Busharut and boat hire 
charged. In refutation of this the auction purchaser filed some returns 
of the nazir of the collectorate, dated the 3rd and 4th July and 23rd 
November 1843, shewing that notices had been issued at Koondal- 
para and Busharut, without any charge for boat hire, I'his again is 
met by the plaintiff’s vakeel to the purport that the notices med by 
the auction purchaser relate to the 13 gundahs, 1 cowree, I krant 
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sliarc of the estate, to reverse the sale of which a suit is in contem- 
j>lation. After all this matter, though suspicious, is not of much impor- 
tance as affecting the legality of the sale, for it is quite possible that 
boat hire might be incurred, and the charge omitted by accident. 

Supposing, however, that the notices of sale was suspended at the 
surburakar’s cutcherry at Burrisaul, and that it was in the jurisdic- 
tion of the land sold, which is by no means proved, and supposing 
also that Koondalpara, Busharut, Nurcattee and Jeebdallun were 
the chief villages where the notice was said to have been circulated, 
of which there is doubt, it is quite clear that it was not affixed at any 
of those places as contemplated by Section 12, Regulation XLV. 
1793. From the evidence, moreover, adduced by the plaintiff and the 
account current papers, filed by him, there can be no question that 
Adiimpora was the chief villlage where the notice ought to have 
been affixed, and although the auction purchaser has filed a prece- 
dent of the Sudder Court in the case of Government, appellant, versus 
Hurreepreea and others, dated the 5th September 1832, to shew that 
the issuing of a notice of sale to the debtor’s house and lands was 
sufficient, this was the dictum of one judge only, and the Regula- 
tion must be the guide in this case, in accordance with which the 
plaintiff has filed a precedent of a full bench of the Sudder Court, dated 
the 3rd October 1844, in the case of Ranee Moosadhur, appellant, 
versus Roop Kooinar, shewing that the notice of sale must be affixed 
in the chief village of the land sold. 

Considering therefore the sale to have been illegal for the reasons 
just mentioned, I reverse it, and decree the plaintiff’s claim. He will 
receive possession of the estate in question from the auction pur- 
chaser, with mesne profits from the day of sale and interest at the 
rate of 12 per cent, per annum, from the date of the amount being 
ascertained. The auction purchaser will receive back from Lawrence 
Clowse, the heir of Mrs. Brillard, and Kishen Mungul and Manik 
Chaiid Bysak, and from the phiintiff, the amount of his purchase 
money, with interest at the rate of 12 per cent, per annum from 
the date,* when the money was paid, and Lawrence Clowse and 
Kishen Mungul, and Manik Chand Bysak will pay the entiref costs 
of this suit 

* Vide Select Reporte, 6tli June 1844, vol, VII., 1 72. 

t Vide the cn«e of Collector of nackerg*ujifye, uppeJlmit, versus Indurmiiuuec Cliow- 
druiii, respoudeut, decided on the 2th March 1648. 
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Thk 9tu February 1850. 

No. 23 of 1847. 

Appeal from the decuion of Moulvee Mahomed KuUeem, Principal Sadder 
Ameen, dated the 16M February 1847. 

Gunga Churn Scin, (Defendant,) Appellant, 
versus 

Deenonath Rae, (Plaintiff,) Respondent 

Tuts suit was instituted by the plaintiff to recover as heir a 
16 cowrces share, the rights of Seedusseree, the wife of his fathers 
brother in a 1 anna share, the property of his grandfather, Indur- 
narain Rae, forming j)art of the 4 anna share of tuppeh Suleeinabad, 
witli mesne profits ; laying his damages at rupees 1,512,4 annas, 
5 pie. 

Upra,jeeta Cliowdrain, wife of Radbanath Rac, and Gopee Mohun 
Rae, and Mudun Mohun Rae, and Iluree Mohun Rae, who, with 
Radhanath Rae, were the grandsons of two otlier brothers of the 
plaiiitifl'’s father, replied, that Seedusseree had disposed of her share 
to them by a regular deed, dated the 2nd Poos 1 244, and subsequent- 
ly 8 gundahs, the share of Gopee Mohun and Mudun Mohun and 
liurree Mohun, and Radhanath and Rughoonath, and 4 gundalis 
transferred by Seedusseeree, in all 12 gundahs, and 1 anna, 10 gnn- 
dahs, the share of Gour Mohun Rae and others, and 4 gundahs the 
share of plaintiff’s father, and 4 gundahs the share of Unund Mye, 
in all 8 gundahs, were conditionally mortgaged to Parbuttee Chow- 
drain : and in a power of attorney presented to the butwarah ameen,* 
the plaintiff’ had acknowledged the existence of the shares thus de- 
scribed, and give no objections to the transfer made by Seedusseeree, 
and both tliey and the plaintiff’ had created howlas in the estate ac- 
cording to those very shares, that as Parbuttee Chowdrain had ob- 
tained possession of the land so mortgaged by a decree of court, the 
plaintiffs claim was irregular. 

Deenonath Rac, in his replication, alluded to Seedusseeree’s interest 
ill her share being merely a life tenure, and declared that there was 
no mention of the deed of transfer in the decree obtained by Parbut- 
tce Chowdrain ; and as he was not a party to that suit, he could not 
be affected by its results under Construction 744. 

Gunga Churn Sein, who purchased Parbuttee Chowdrain’s de- 
cree, supported the statement of the defendant regarding the con- 
ditional mortgage, but admitted that a decree was only given for a 
4 gundahs, 2 krants, 18 teels share. 

The principal sudder ameen, considering Secdussecree’s inability 
under the Hindoo law to alienate her husband’s property to the pre- 
iudice of the heirs, and the fact of the plaintiff being her lawful 
heir, and there having been no judgment given regarding the deed 
of transfer executed by Seedusseeree in the case instituted by X^ar- 
buttce Chowdrain, and no mention of it in the mortgage deed, and 
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the plaintiff being no party to that suit, was of opinion that his 
present claim could not be affected by the previous case, and gave a 
decree in his favor, directing that he should obtain possession of 
Seedusseeree’s 4 guiidahs sliare from tho heirs of Rughonath and 
Radhanath, and Gopee Mohun, Mudun Mohuu and Hurree Mohun, 
and the heirs of Bhoobun Mohun, or whatever might be ascertain- 
ed, and the deficiency to be made up by Gunga Churn Sein, the suc- 
cessor of the original decree-holder, with mesne profits from the date 
of Seediisseeree’s death, and interest from the parties above mention- 
ed, and also from Gunga Churn Sein, in the event of any land 
being found in his possession. 

The appellant observed that, as the principal sudder amcen liad 
liimself decided that Secdusseeree’s 4 gundahs share was not included 
in the conditional mortgage, he was incompetent to pass a condition- 
al order, and insisted upon the power of a Hindoo female to alienate 
her husband’s property for the performance «of his obsequies and tlio 
payment of his 'debts. 

1 concur with the principal sudder ameen as to Seedussceree’s in- 
ability to transfer her husband’s property, and confirm his order as 
regards the heirs of Radhanatli and Rughoonath, and Gopee Mohun, 
Mudun Mohun and Hurree Mohun, and the heirs of Bhoobun 
Mohun. Although in the deed of transfer filed by the defendant, 
it is stated that it was executed by Seedusseerec to pay her husband’s 
debts, her simple acknowledgment is not sufficient, for the debts 
must be proved, and only that portion of the property, which is ab- 
solutely necessary, can be disposed of, and the price must be in pro- 
portion to the real value, vide the case of Hem Chand Mujoomdar, 
versus Taramunee and Race Muiinee, S. D. A. Reports, vol. L, 
page 359. 

As regards the appellant the conditional order passed by the prin- 
cipal sudder ameen is irregular, and cannot be enforced : indepen- 
dent of which it is clear that tho decree obtained by Parbuttce 
Chowdrain, to which the appellant has succeeded, was for a 4 gun- 
dahs, 2 krants, 18 teels share, comprising the shares of Uprajeeta 
and Mudun Mohun and Hurree Mohun Rae, and had nothing to do 
with Seedusseeree’s shai’c. 

The appeal is therefore decreed on this point, and the principal 
sudder ameen’s order amendcd,*and tho respondent will defray tlie 
appellant’s costs. 
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The 9tii Februauy 1850. 

No. 30 of 1847. 

ylppeal from the decision of Moulvee Mahomed KuUeem, Principal Sadder 
Ameeuy dated the %th March 1847 . 

Mudun Moliuii Banorjea, Defendant, (Appellant,) 
versus 

Sheik Muneer, Plaintiff, (Respondent.) 

This suit was instituted by the plaintiff* as a pauper for posses- 
sion of an 8 annas sliare of five under-tenures with mesne profits 
from the month of Assar 1246, laying his damages at 2,462 rupeCvS, 
8 annas. He represented tliat in talook Premnarain Kae, kharija 
pergunnali Ourungpore, kismut Mayooe, there were five hereditary 
tenures belonging to himself and his brother, Shumsooddecn — first, a 
liowla called by his name; second, a howla called also after him; 
third,aneem ousut talook called Shumsooddeen; fourtli, a ncem howla 
called Shumsooddeen; fifth, an ousut talook called Wahiddooddeen : 
tliat altlioiigh in the lifetime of their father their pottahs and other 
deeds had been destroyed by fire, they had procured fresh documents, 
and in a suit against Unund Mye, wife of Kishen Kunt Rac, for 
])ossession of those tenures, they obtained a decree for four of them, 
with permission to sue for the ousut talook Wahiddooddeen, of which 
they subsequently received possession by an amicable arrangement: 
that in consequence of the sale of the entire talook Premnarain Rac, 
he and his brother had been ejected from the month of Assar 1246, 
and as his brother had sued separately for his own share, he had 
preferred the present action for his own portion. 

The reply of Mudun Moliim Banorjea was to the effect that as he 
obtained possession of his purchase through the ameen in the latter 
end of Sawun 1246, it was quite impossible for him to have dispos- 
sessed the plaintiff in Assar as alleged : that he ^vas, moreover, an 
auction purchaser at a Government sale, and had the power, under the 
Regulations, to take possession of the tenures alluded to, which had 
been created subsequent to the decennial settlement, and whose 
anterior existence the plaintiff* did not pretend to affirm : that as 
Kamlakaunt Buttacharj was in possession of a 4 annas share, lie 
should have been included as defendant 

The plaintiff*, in his replication, declared his claim was founded 
upon a right existing for six generations, for 200 years and more. 

The defendant, in his rejoinder, alluded to the ages of the plaintiff 
and his elder brother being about 40 and 50, and ridiculed the idea 
of his documents being of such antiquity. 

The principal sudder ameen w^as of opinion that the plaintifp had 
been dispossessed, and that, with reference to a decision of the Sud- 
der Court, dated the loth November 1839, an auction purchaser had 
no power summarily to cancel an under-tenure, and adverting to the 

3 
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ousut talookdaree pottali in the case No. 3437, decided by Moulvee 
Kyazooddeen, on the 26th May 1832, being duly established, he gave 
a decree in plaintiff’s favor with mesne profits. 

The appellant argued that, although the respondent had sued as a 
pauper in this case, yet in a separate suit. No. 12, in consequence of 
its being proved that he had possession of the property for which he 
sued, his claim was dismissed, that the tenures of the respondent 
were all subsequent to the decennial settlement, and alluded to the 
privileges enjoyed by an auction purchaser at a Government sale. 

The respondent referred to the decision of the Sudder Court, quot- 
ed by the princii)al sudder amecn, in support of his objection to the 
auction purchaser exercising the power of summary ejection. 

With reference to the irregularity of tlie plaint as noticed 
by tlie appellant, it is unnecessary to give any opinion upon the 
objection urged by the respondent as to the power of an auction 
purchaser. As in a suit instituted by the ifespondent against Ruttun 
Kishen Rae, on the 5th July 1844, it was decided by a former judge 
on the 5th June 1846, that he had possession of the property which 
he claimed, this suit instituted by him as a pauper, and dated the 
19th December 1845, cannot be admitted. I must therefore decree 
this appeal, reverse the principal sudder amcen’s order, and nonsuit 
the plaintifli who will pay the costs of both courts. 

The 13Tn February 1850. 

No. 31 of 1847. 

Appeal from the decision of Moulvee Mahomed Kullecm^ Principal Sudder 
Ameerif dated the 1 Ith March 18 - 17 . 

W. Deridon, (Defendant,) Appellant, 
versus 

Jogye Bcebce, wife of Ilazaree Naya, and Mussamut Adce Beebee, 
wife of Omeer Gazee, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiff and Adee Beebee to 
recover possession of an 8 annas share of a howla with mesne pro- 
fits from the month of Jyte 1251 ; laying their damages at rupees 
1,062, 4 annas, 9 pie : they ifepresented that in pergunnah Buzur- 
goomedpoor, tdooks Radhalust Rae, Haranund Rae and Calee Doss 
Sedunt, of which a 4 annas share belonged each to Calee Doss Rae 
and Gooroopersad Rae, and an 8 annas share to Radhakist Rae ; 
there was a howla created by their ancestor Mahomed Haneeft Naya 
Shikdar, prior to the decennial settlement, consisting of 53 beegahs, 
11 cottahs of land, assessed at a jumma of 16 rupees Sicca : that after 
the death of Mahomed Hane§ff, Dhun Gazee, and after him Hazaree 
Naya, husband of Jogye Beebee, and Omur Gazee, husband of Adeo 
Beebee, were in possession : that the 8 annas share of Radhakist Rac 
being sold for arrears of revenue on the 29th March 1844, corres- 
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ponding with the 17th Chyte 1 250^11 was purchased by Mr. Bereiro 
and re-sold by him to Mr. Deridon, who forcibly ejected them from 
their tenure created prior to the decennial settlement, in support of 
wliich fact they possessed decisions of the civil court and other documents. 

Mr. Deridon denied the ejectment, and alluded to his having 
bought the 8 annas share of talook Radhakist Rae from Mr. Bereiro, 
wlio had purchased it at a Government sale : that Mr. Bereiro’s agents 
Iiaving issued a notice to the plaintiffs, and Munohur Gazee who were 
in possession of some land under the plea of its being Mahomed 
Ilaneeff ’s howla, Moonshee Naya and Zumeer Naya, on the part of 
the plaintiffs, and Munohur Gazee, on his own account, attended his 
(defendant’s) naib, and though at first they attempted to obtain a 
settlement at a jumma of 40 rupees, no arrangement was effected 
with Munohur Gazee, for himself and the plaintiffs, at a jumma of 
50 rupees, and he gave an agreement, dated the 8th Maugh 1251, to 
the effect that he would pay whatever might be ascertained hereafter 
from the result of a measurement ; that as his (defendant’s) servants 
were about to commence the measurement, Munohur Gazee had pre- 
ferred this suit through the plaintiffs : he denied the permanency of 
the jumma of the howla, and as it was a junglebooree tenure there 
could be no fixed jumma, and quoted the case of Hurnath Ghosal, de- 
cided by the Sudder Court, in support of his declaration, and insisted 
upon his power as an auction purchaser to cancel the tenure of the 
plaintiffs. 

Munohur Gazee supported the statement of the auction purchaser, 
relative to the kubooleut which had been filed. 

The plaintiffs, in their replication, denied the issue of the notice, or 
the attendance of Moonshee Naya on their behalf : they contended 
that Munohur Gazee had no sort of right in the howla, and therefore 
had no authority to make any arrangement, and his claim in the 
howla had already been dismissed by the sudder amcen in 1815, and 
again by the judge in appeal in 1817. 

The principal sudder ameen, considering that Mahomed Haneeff’s 
right in the howla had been satisfactorily established by a decree of court, 
dated the 6th September 1815, to the absolute exclusion of Munohur 
Gazee, and that the ejectment of the plaintiffs in the month of Jyte 
1251, was clearly proved, and referring to a decision of the Sudder 
Court, dated the 15th November 1839,*by which an auction purchaser 
could not summarily cancel an under-tenure, he decreed in favor 
of the plaintiffs, with mesne profits and costs against Mr. Deridon 
and Munohur Gazee. 

The objections of the appellant, and the respondent w^ere merely 
a repetition of their plaint and answer- 

I agree with the principal sudder ameen with reference to Munohur 
Gazee’s right in the howla having been rejected by a decree of court ; 
but the decision of the 15th November 1839, quoted, had, in my 
opinion, more particular reference to a case in which summary pos- 
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session liad been given to an auction purchaser by the civil court. 
This case sliould, I conceive, be decided under the provisions of 
Section 26, Act I. 1845, and the principal sudder arneen should 
liave ascertained whether the tenureof the respondents was included 
in the exceptioTis there noticed. As the enquiry is defective, I decree 
the appeal, reverse the principal sudder ameen’s order, and remand the 
case to that otRccr witli reference to the foregoing observations ; and 
the amount of stampt paper on which the appeal is engrossed will be 
refunded to the appellant. 


The 16th Febiiuary 1850. 

No. 42 of 1847. 

Appeal from the decision of Moulvee Mahomed Kitl/eem, Principal Sadder 
Arneen^ dated the 2Qth April 1817. 

Gungadhur Turkolunkar and Goureenat *Screemunee and Wukccl 
Ch under Butturelnirge, and Ramrutten Bidyalunkrir, and Ram 
Churun Chuckurbuttec, Manik Chunder Gungopud(h^a, and Raj- 
kishore Sein, and Petember Sein, and Chunder Kisliore Sein, and 
Sreemuttce Urnopoorna, wife of Nitanun{l, deceased, mother of 
llurrenarain Sein, minor, and Seercemunnee, wife of Clmnder 
Seekur Sha, deceased, mother of Gour Soonder Sha, minor, objec- 
tors, Appellants, 


Shama Soondree, wife of Radhachurun Sein, deceased, guardian of 
Radhabullub Sein, and llursoondree, wife of Brijkishore Sein, 
(Plaintiffs,) and Gourgopal Ghose and Radhachurun Ghose, sons 
of Lukhcenarain Ghose, deceased, (Defendants,) Respondents. 

The plaintiffs instituted this suit to fixajurnniaof Company’s 
rupees 759-7-5-12, upon beegahs 2,848 of land, at the rate of 4 
annas Sicca per beegah, and to obtain a kubooleut for the same, 
and the payment of the annual jumma according to its terms : they 
represented that in pergunnah Sydpore, joar Dadcallee, there was 
a talook called Bindrabun Chunder Sein and Caleegunga Dutt, of 
which an 8 annas share, was recorded in the name of Caleegunga 
Dutt, and the other half share in that of Bindrabun Chunder Sein, 
the sliares and the jumma being quite distinct: that the 8 annas 
share of Bindrabun Chunder Sein being subdivided, one-half was 
the property of Radhamadub Sein, the father-in-law of Shama 
Soondree, and the other half the property of Rajkishore Sein, father- 
in-law of'Hursoondree: after the death of Rajkishore, Hursoon- 
dree was in possession of his share by virtue of a deed of transfer 
from her husband, Brijkishore Sein and Shama Soondree, after the 
death of her father-in-law and husband, was in possession of the 
other share as guaixlian of the minor : that in connection with the 
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8 annas share called talook Bindrahiin Cliunder Sciii, in inoiizali 
Teekeecotta, Liikheenaraiu Gliose, lather of the defendants on tlie 
25th Chyte 1209, received an ousut talookdaree pottah from Radha- 
madub, and Rajkishore Sein, and gave a kubooleut in return for 
some jungle land according to boundaries described in the plaint, 
to the purport that for the land wlricli was cultivated, after deduc- 
tions for dewutter, cheragliee, and other items, he would pay at the 
rate of 4 annas per beegah ; that accordingly lie cultivatecl the land, 
and after him his sons, the defendants, and paid rent witliout any 
definitive assessment: that after a quantity of land liad been brouglit 
into cultivation, Gourgopal Gliose being the manager of affairs had 
tlie land measured in 1237, and concealing some of it, and making 
deductions from 2,540 beegahs, 4 cottahs, 10 dools, on account of 
mehetran, and other reasons, gave a kubooleut and kistbundee 
separately to Shamasoondree and Hursoondree, to the effect that 
he would pay for 12375 the sum of rupees 200-10-7 : for 1238 
rupees 228-2-4-2, and for 1239 the same amount, and for 1240, 
the full jumma rupees 297-8, and so on at that rate : tliatin 1243, 
some of the rent remaining unpaid, in Hursoondree and SliamaSoon- 
dree’s husband, Radhachurn Sein, instituted a suit in the civil court 
and gained a decree on the 3rd August 1838 : that the defendants 
having appealed to the Sudder Court, on the grounds of the kuboo- 
leut and kistbundee being taken by violent means, tho Court, upon 
tlie strength of those objections reversed the decision of the zillali 
court, and in consequence of a petition from Hursoondree and 
Radhachurn Sein for a review of judgment, the Court decided that 
there was no impediment to their (plaintiffs’) suing to fix the jumma : 
that accordingly under Regulation V. of 1812, after deducting 40 
beegahs, 18 cottahs, 5 dools of land on account of dewutter and 
other items, tliey issued a notice upon the defendants, fixing a jumma 
of rupees 759-7-5-12, upon 2,848 beegahs of land at the rate of 
4 annas per beegah : that altliough the defendants had given two 
separate kubooleuts and kistbuiidces, and a suit had been insti- 
tuted for the recovery of the rent in that form, yet as those kuboo- 
leuts and kistbiindees had been rejected by the Sudder Court, and 
the collections were made ijmalee, and the father of the defendants 
had given one kubooleut, the plaintiffs had preferred one suit upon 
the strength of that document * 

Gourgopal Gliose and Radhachurn Ghose declared the boun- 
dary of the land as stated by the plaintiffs was incorrect, and 
observed that the ousut talook was established by a pottah of 
Radhamadub Sein and Rajkishore Sein, dated the 10th Bysak 
1209, and the jumma up to 1233, was Sicca rupees 23-4, namely, 
rupees 11-10, to each share: that when the zemindary was attached 
by the collector in 1234, he increased the jumma by rupees 1-12, 
and took from them Sicca rupees 25, up to 1235, and after the estate 
was released from attachment they paicl at that rate to Radhamadub 
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liaboo, and to Uursoondree: that in 1243, they (defendants) were 
sued for rent under llegulation VIL of 1799, at a declared jumma 
of rupees 595, altogether, and having filed their proofs in support 
of their payment of Sicca rupees 25, the suit was dismissed with 
permission to the plaintiffs to sue in court regarding the jumma: 
that in 1244 Uursoondree and Radhachurn Sein sued them for 
arrears of rent at an increased assessment and gained a decree from 
the zillali court, which was reversed by the Sudder Dewanny : that 
the measurement liad been made in the absence of the parties con- 
cerned, nor were they aware of the issuing of tlie notice : that the 
plaintiffs had formerly alluded to two kubooleuts, dated tlie 25th 
Chyte, and now mentioned one pottah and one kubooleut, but these 
documents were in reality dated the 10th Bysak, as would be evi- 
dent upon inspection. 

Tlio plaintiffs, in their replication, after repeating their former 
pleas, insisted upon the pottah, dated the 25th Chyte 1209, being the 
correct one, and although two kubooleuts for the two shares were 
at first mentioned, this error was subsequently corrected, and the 
fact of one kubooleut duly recorded. 

The defendants, in their rejoinder, observed that, as the collector 
during the period of attachment was in the place of the zemindar, 
it would be seen from his dakhilas that the jumma was fixed, and 
quoted Sections 9 and 10, Regulation V. of 1812, in support of their 
objections to the notice, and, as the shares were distinct, and the 
rent and receipts separately paid and received, and the plaintiffs had 
themselves before sued them (defendants) for rent in that manner, 
the present plaint was incorrect. 

Gungadhur Turkolunkar and several others disputed the correct- 
ness of the boundaries described by the plaintiffs, and declared that 
half of it was connected with talook Calleegunga Dutt, in whicli 
was their ousut talook, any interference with which on the part of 
the plaintiffs they were desirous of opposing, 

Mohun Chunder Sein gave a petition to the purport that lie liad 
a howla in the ousut talook of the defendants, and complained of 
the land being subjected to measurement on the part of the ta- 
lookdars. 

Callee Mohun Dutt gave a petition supporting the objections of 
Gungadhur Turkolunkar and 'others, which objections were refuted 
by the plaintiffs, in a petition, stating that the parents of some of 
tlie objectors had themselves cultivated the land in question as 
howladars. 

Tlie principal sudder ameen on a former occasion nonsuited the 
case, because he considered the plaint undervalued, but it was re- 
manded by a former judge witli directions to receive a supple- 
mentary plaint In the plaint thus filed the amount of land mea- 
sured was stated to be 5,802 beegahs, 14 cottahs, 9 dools, and the 
jumma thereon Company’s rupees 1,355, 6 annas, 11 pics, 3 krants. 
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Tlie principal suddcr ameen decided, with reference to the pottah, 
dated the lOth Bysak 1209, received by the father of the defendants 
from the fathers-in-law of the plaintitts, that a jumma was fairly 
assessable upon the land at the rate of 4 annas per becgah, and 
although from the measurement of the ameen 5,082 beegahs, 
17^ cottahs of laud were ascertained by a rod of 5^ cubits, yet with 
reference to a proceeding of the Suddcr Court, dated the 2nd Novem- 
ber 1846, he considered tlie rod of 7 cubits, 7 fingers to be 
the correct standard, which would give 2,859 beegahs, 2 biswas, 
10 dools of cultivated land in the possession of the defendants, the 
jumma of which at the rate of 4 annas per beegah would be Com- 
pany’s rupees 762, 6 annas, 11 pies, 3 krants, and being of opinion 
that the notice had been properly issued under Regulation V. of 1 8 1 2, 
and discrediting the documentary evidence adduced by Gungadhur 
Turkolunkar and others, whose objections, moreover, should form 
the ground of a separate suit, he gave a decree in favor of the 
plaintiffs for the sum abovementioned from the date of his order 
quoting a proceeding of the Sudder Court, dated the 2nd August 
1837, and costs and interest against the defendants with the under- 
standing that the objectors, who wore to pay their own costs, were 
not affected by this decree, in any interest they might be found to 
possess. 

The appellants repeated their objections to the boundary described 
by the respondents (plaintiffs,) and alluded to the measurement 
papers of Neelmunny Banorjea, ameen, proving the land to the west 
of the Burra Singa Nuddee as being cultivated by them and 
being their ousut talook of which they were in possession, and also 
that another ameen, Sadut Hosein, noticed their objections in the 
margin of his chitta: they further contended that neither the 
respondents (plaintiffs) nor the defendants could prove that the entire 
land in the boundary described by the plaintiffs belonged to 
talook Bindrabun Chunder Sein, and quoted a decision of the 
civil court, dated the 4tli December 1832, to shew that half of 
the mouzahs Duddeebhunga and Doodcallee, belonged to talook Cal- 
leegunga Dutt, and if the plaintiffs had any right to the west of 
the Burra Singa Nuddee, they would have mentioned it in their 
notice, and not have confined their claim, as inserted in their plaint, 
to the eastward of tlie nuddee. 

It appears that no documents were produced by Gungadhur Tur- 
kolunkar and otliers in the first instance, not until me case had 
been remanded to the principal sudder ameen, and no claim seems 
either to have been preferred at first by any one on the part of the 
talookdar, Oalleegunga Dutt or his heirs. Without therefore record- 
ing any opinion upon the validity or otherwise of the documentary 
evidence adduced by the appellants in this case, it is sufficient to 
observe that, as the principal sudder ameen has distinctly intimated 
that his order will not injure any right they may be found to pos- 
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sess, I see no reason to interfere with his decision, which is hereby 
confirmed^ and the appeal dismissed, with costs. 

The 16 th February 1850 . 

No. 43 of 1847. 

Appeal from the demslon of Moulvee Mahomed Kulleem^ Principal Sudder 
Ameen, dated the 26 #4 April 1847 . ' 

Shama Soondry, wife of Radha Qhurnn Sein and Sreemuttce Hur- 
^ soondree, wife of Brij Kishore Sein, (Plaintiffs,) Appellants, 

versus 

Gourgopal Ghpse and Raidha Churun Ghbse, sons of Lukheo Narain 
Ghose, deceased, (Defendants,) Respondents. 

This case is connected with the previous No. : 42, and the 
appeal is preferred upon two grounds : first, that the ptihcipal sud- 
der ameen awb.rded a juinma upon land measured with a rod of 7 
•cubits, and 7 fingers instead of 5;^ cubits, and secondly, directed 
tlie payment of the jnmma from the date of his decree instead 
of, from tlic date of tlie issue of the notice t they impugned also the 
accuracy of thepdttah, dated the lOtb Bysak 1200, qf which only a 
copy had been produced, and insisted upon the pottah*' and kuboo- 
leut, dated the 25tU Ohyte 1209, being the trub and correct docu- 
ments of which tlie ‘oiiginal kubooleut was filed in this case. 

TJie respondents, alleging their^ina|41ity to appeal in. time in con- 
sequence of indisposition, presented a petition complaining of the ille- 
gality of the nqtice which was issued at the tuliseql cutcherry, and 
in their absence and not at their re^idencq as required hy law, and 
although this point was not urged for the reasons i^ted as a j^ound of 
appeal, yet the appellate <iourt could of itsolf noface any illegality, 
and quoted the C^se of Gujputt Rae,' appellants, and Degumbur 
Shahee, respondent, decided by the Suddpt Court op, thq nSi June 
1848:’ they farj^her observed th^t the claim of the appelfants wflis 
opposed to the pMncJple ex^ainecTby the Sudder Cdnrron the 15th 
. April 184^, in the Case of Sctarapi Mehtoon vertus Detphand Lall. 

According to a decision', of the Sudder - Court, dated the 14th 
Augpst 1843, imthe ca^ of ]^o6p CliiiAden Shai^ap^bllant,^ 

"ftanen K^tteeanee, "4he. jdnima is clmina|)le by ibe^^appellents &om 
thfe^atelof ihe psheoi ,thd notice, and % the case^orilBiir^ndree 
u^lli^oyii^aih Ghbse ahdj ifthbrs, a pairaJlel case “to this, the rod of , 
^ .CtiLpits;^was exp'^filyleldAorisp4^^^^ thq“ qlaiin^of apr' 
pelWts jon these 4;wp’^biwts'; is 4 jopds » . diqwever, , to 

Sec'Sdn.v9,'Regula1iofi V. the' 

speified, ' and ^ befeu already ^:uled the .cajse of 

otherl,.de^ndants, j^eSitded ,Qn' the 10th June" 1847> aiSd ki the^casb 
hf 3oblinath iiiid4>dier$, appellants, versus Geindei Lall and 
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Jhbomuk Lall, voL VIL, Sudder Dwanny Adawlat HeportSj^ plage 
15& In the notice issued by the appellants the jumina was statM to , 
be Company’s rupees 759, annas 7, pies 5, krauts 12« and in ijie supr 
plementary plaint thejummais recorded as Compan/^rupe^ 1,355, 
aiinas 6, pies 11, krants 3, so that t|ie real amount dem^dable was 
not Specified in the notice as required laiw and the precedents 
quoted. Again by , Section 10 of the Kegulation> abovemention- 
ed, the notice must be issued at the dwelling place of the parties 
concerned, but in this case it was issued at the tuliseel cutcherry; 
and though the appellants have observed that it was issued in a 
similar 'manner in the case of Hu^^ondree versus Joynaraih Ghose, 
yet in that instance the defendants were said to be residehts at the 
tiihseel cutcherry, and were present when the notice was issued : in 
this c^lse, the defendants were stated to be residents of Gabha, and 
at tlie time the notice was issued at the tuhseel cutcherry they were 
not there^ It must also he noticed that the claim of the appellants 
for a kubopleut is irregular, and opposed to the principle explained 
by the Court on the date above mentioned by the respondents, 
tinder these circumstances I must reverse the principal sudder 
ameen’s decision, dismiss the appeal^ and nonsuit the appellants, 
wi^h costt. ^ ‘ 

The 18th February 1850. 

No. 40 of 1847. 

Appeal from the decision of Moulvee Mahomed Kulleeni, Principal Sudder 
Ameen, dated the ^2nd April 1847 . 

Ohunder Kishore Ghatteijea, Sumboo Cbuhder Dutt, ahd Bishnat 
Bose, Defendant, (Appellants,) 

verms ^ 

Kish^nMohun Rae, and Hursoondree, wife^of JJnund Ohunder Rae, 
deceased, mother mid gnm^diamof I^alee Clfurii^ae^ ,„(!PlaintiSs,) 
Respondents. , . . ' ‘ ' 

This suit ^as' instituted* Sy thfe plaintiffs tb reverse a siypmary 
deeisiom &Rd Sale'invpUrsuance "thereof* and obtain possession of thejr 
talook, with, m^^ne pro^ts^from the 3ra Phalgoon^25l ; laying their 
damages atConipqny’s nq)ee& 487, 7 anna4, 4 pie.. They repre»ented 
that m tlieB aiinas, 12 giin(khs, 2 chorees, 2 ‘ kranl» share ofjpei:- 
gunnah Chunder Beep, hi ebkkla Bhogpdor arid other chaklal^.tner:e 
was a telook wntteh. pnder the hamb of/* ringma,’! pnd cJlbd lifter 
tl>eir ancestor,- Lukhoiis^KUnt Rare, at a jtttrima bf'^$icea rupeea 189, 
4':aTlnas, 10 gundahs : that after, tlib d.eatti^ <^ |heh^ father and dut'^' 
ing ^eir mmority,,the aemlndar separated k jumma^of rupees 22, 
S^nass,’^ gimdahs, «ahd xthited' it wfth"zimm^ t)vdt 

and (jolamee ]MKr<mh> contrary to their; ^isheej liSl teeordbd^ .tlie 
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remaining juini^ at'Tupew 106|, 12 aniiM ; that-tiie zaaindar had 
sued them under B^ulatien VIL of 179$, Mmetimespiehtuming t^ 
name of Untmd Cmander, and- immetimes including hia minor 
brother and gained dacreMa^i^ti . them, 'and 'again the-surbura- 
kar, having realiaed the rent- up 'to month of Bhadoon 1251, had 
through the collusion of th^'^ieinhidar suedUnnnd Chunder by name, 
and his brother without hamii^ him, for the sUm bf rup^s 22, 5> un- 
nas, 4 pies, principal and inthrest for the kista Assiu .aod Eartik, 
and without issuing the dustukfmd nplice at their place of residence, 
and, filing two .'false recdpts, gained a decjree against thein, on ftlie 
14th January 1845, for rupees 27, 7 annas, 4 pies, indnding interest 
and costs, to realize which their , talook was sold, and purchased by 
the agent of the defendants, Nund Codmar Doss, for. 360, iupees, on 
3rd]l%algoon 1251, and agaui sold to Sumboo Chunder Dut^ Kishen 
Mohun ^puddea, and Bishnat Buicee : that the summary plaint 
was irregular, inasmuch as both brothers were in possession, and 
only one was sued, and in the beginning of the plaint where Unnnd 
Chnnder and his brother are mentioned as. defendants, only one 
'defendant is afterwards alluded to; and in the summary decision 
first one 'defendant is mentioned, and then the plural number resorted 
to, and the jumma had been written as rupees 177, 13 annas, 2 pies, 
8 krants, instead of rupees 177, 13 annas, 10 pies, 8 krants, and, not- 
withstanifing a supplementaiy plaint had been given to correct the 
error, the decree had been, given in accordance with the jumma 
first stated : that two false receipts had been filed to attest the serv- 
ing of the dustuk- and notice in the names of Monabdee cbowkeedar 
and bsur Chunder Dass, of Nouruttenpore, and Buxee Khan of 
Bagpore, but there were no such persons as Monabdee chowkeedar 
ana Issur Chunder Dass in Nouruttunpore, and the place where 
Buxee Khan resided was about 6 ghurrees distance from thdr vil- 
lage : that the writing of the two receipts and the signature were 
all in one handwriting, and notwithstanding the absence of a kist- 
bmxdce tiie interest h^ been calculated before the expiration of the 
yea& 

Chunder Eishore, Sumboonat, and Bishnat replied that they had 
purchased the talook from Nund Coomar Dass on their own account : 
diat thu, summary plaint had been written precisely in the same 
mapne r fia former plaints for krhich decrees had been obtained, and 
to wMchno Objections had been preferred: that as the decree bad 
bemi given in accordance with the corrected plaint^ that decree and 
side could not be considered irregular: that the dustuk and notice 
were prophrfy issued, and Monabdee and Issur Chnnder Dass and 
Buxee Knan, whose residmice was close to that of the plaintifiV were 
witnesses to thejserviim of tiiem, and though m one receipt Buxee 
Khan and insmother .Buksee Kha%, were mentimied, the name was 
pronounced in both ways, and the interest had been calculated 
according to former onstom. 
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The plaintiffs^ in their replkatioti^xepeated their former pleas and 
observed that a suppleihentary plaint o^d hot be given in a sun^- 
mary suit without orders. 

The defendants^ in their rejoinder, guoted Section Begolation 
VIII. 1831 5 and insisted upon their right ^ give a supplementary 
plaint under Sectidn 26. Regulation VIL of 1822, and Section 7, 
Regulation XIV. 1824. 

rarbuttee Ohowdraih and others supported the accuracy of the 
summary plaint, the decree; and sale^ 

In their replication to tins answer, the plaintiffs declared that 
Deeanut Oollah was the chowkeedar at their village and had been 
so for ten years ; that no witnesses to the receipt h^*been produced, 
and the evidence of those which had been adduced was contradio 
tory. 

' The plaintiffs filed a supplementary plaint to shew the illegality of 
the sale, which took place before the expiration often full days from 
the issuing of the notice, as required by Regulation VIII. of 1835, 
in refutation of which the defendants declared that the signature of 
the Government pleader was dated the 3rd February, which would 
give ten days before the 13th February, the day of sale, and they 
remarked upon the plaintiffs’ having omitted to include Manik 
Malla, wife of Gobind Chunder, in their suit 

The principal sadder ameen considered that, from the absence of 
the evidence of the witnesses to the receipt of the notice, and the 
want of credibility in the testimony of those which had been adduc- 
ed, the summary decision could not be upheld, and as the notice of 
sale appeared to have reached the Government pleader on the 3rd 
February, after cutcherry hours, and the order of the judge was 
dated the 4th February, and the sale took place before the expiration 
of ten full days from that date, it was illegal and opposed to Regu- 
lation VIII. of 1835 ; and considering furtW that the calculation of 
interest by the surburakar before the close of the year in the ab- 
sence of a kistbundee was incorrect, he reversed the summary 
decision, dated the 14th January 1845,"and the sale in pursuance 
thereof, dated the 13th February 1845, and decreed possession to 
the plaintiffs with mesne profits and interest against Nund Cooma^ 
Dass, Chunder Kisbore Ghatterjeea,^Sumboo Chunder Dutt, and 
Bishnat Bose, and costs against the surburakar and Nund Coomar 
and the second purchasers* 

The objections of the appellants were a rej^tition of their former 
pleas : they remarked in addition that the objection of the respon- 
dents to the sale on the score of illegality had been preferred one 
year after the sale, and six weeks after the institution of the suit 
The respondents observed that Manik Malta’s name was hot 
mentioned in the summary plapt filed by the surburakar, nor ifi 
the decision, and that Gopal Eishen had been installed in the place 
of his mother, Sondeea Chowdrain, by ah order of court, dated tlie 
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17th May 1844, corresponding with the 5th Jyte nor could 

the ap^flants prove that Manik Malla’s name was recorded prior 
to the institution of this suit. The appellants^ in a petition, observed 
that the plaint had been undervalued, inasmuch is the mesne pro- 
fits for three months had been estimated at rupees 100, which would 
make the value of the land not less than rupees 3,000, instead of 
360 as stated : that although this error had not been notified in the 
court below, yet, under Construction 1046, the appellate court could 
take cognizance of the ill^ality, and quoted the case of D. H. Kearns 
on the part of Thomas Tweedie, petitioner, decided by the Suddeir 
Court on the 2nd October 1847: they observed fiirther that Tiloke 
Chunder Ghose, who had received some of the sale proceeds, had not 
been made a defendant, nor had the principal sudder ameen speci- 
fied how or from whom the auction purchaser was to receive his 
purchase money. ^ ", 

I concur with the principal sudder ameen in his reasons for revers- 
ing the summary decision and the sale, and as the appellants have 
not been able to shew that Manik Malla’s name was recorded at the 
time this action was preferred, I can see no irregularity in the omis- 
sion of her name in the plaint: the objections . regarding Tiloke 
Chunder not being included as a defendant, and the omission to 
specify how or from whom the auction purchaser was to receive his 
purchase money, were not pleaded in the grounds of appeal, besides 
which Tiloke Chunder had nothing to do with the sale, and the 
original auction purchaser has been silent on this point: the case too 
of Thomas Tweedie, cited by the appellants to shew the undervalu- 
ation of the plaint, is not exactly in point, for in that case the plain- 
tiff in a suit for possession specified the yearly value of the land, 
and with reference to it made too low a calculation of its selling 
price : in this case the plaintifis laid their action at the amount for 
wliich the land was actually sold, including collections for three 
months without deducting the usual charges ; but at all events, ac- 
cording to the Court’s Circular Order of the 20th August 1841, 
No. 161, and the case of Syud Shah Mohamed Yassin, appellant, 
versus S^d Enayut Hossein and others, respondents, decided b}'^ the 
Court on the 17th December 1846, this objection cannot be admitted 
at this time. The order therefore of the principal sudder ameen is 
confirmed, and the appeal dismissed, with costs. 
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The 21st Febbuaby 1850. 

No. 58 of 1849. 

Apjpeal from the decision of Gobind Ckunder Bidyarutten, Moonsiff of 
Cowcally^ dated the \^t1C April 1849. 

Gour Gopal Ghose and RadacHuBn Ghose, (Plaintiffs,) Appellants, 

versus , ^ 

Hurrees Chunder Bhuttacharj and Roy Kishore Sein, (Defen- 
dants,) Respondents. 

This suit was instituted by the plaintiffii to reverse a summary 
decision of the collector and deputy collectoi", given in favor of Hur- 
rees Chundet Bhuttacharj, a farmer, for the rent of an ousut talook, 
called Hurree Kislien Sein, which the plaintiffs declared was not an 
ousut talook, but a howla, and situated in their own ousut talook in 
mouza Teekeekatta, talook Bindrabun Chunder Sein. 

The reply of the defendants, Rajkishore Sein, Petumber Sein, Ka- 
leekishore Sein, and Chunder Kishore Sein, was to the effect that the 
ousut talook alluded to was in talook Kaleegunga Dutt, to which, as 
well as talook Bindrabun Chunder Sein, mouzah Teekeekatta apper- 
tained, and they referred to a decree for a kubooleut, which had 
been given against the plaintiffs on the 29th'November 1845. 

The replication of the plaintiffs consisted of a repetition of their 
former statement, and a denial of mouzah Teekeekatta having any 
connection with talook Kaleegunga Dutt 

The moonsiff* based his decision upon a former decree, which he 
had given for a kubooleut against the plaintiff’s, and, not considering 
it necessary to enter upon the question of the connection of mouzah 
Teekeekatta with talook Kaleegunga Dutt, or otherwise, he dismissed 
the claim of the plaintiffs. 

The appellants reiterated their objections, and referred to a regu- 
lar suit brought by the talookdars of Bindrabun Chunder Sein to 
fix the assessment upon their ousut talook, on which occasion the ob- 
jections of the present respondents and others regarding mouzah Tee- 
keekatta belonging partly to talook Kaleegunga Dutt, were overruled 
by the principS sudder ameen, and a decree given in favor^of the 
talookdars abovementioned against them, appellants. The ease al- 
luded to. No. 42, was disposed of by this court on the 16 th instant, 
and the pleas there urged by the present appellants and respondents 
were precisely the same as in this suit: the principal sudder ameen 
rejected the objections of the respondents, who claimed part of Tee- 
keekatta as belonmng to talook Kaleegunga Dutt, considered their 
documentary evi(mnce su^icious, and mve a decree in favor of the 
heirs of the talookdars of Hindrabun Chunder Sein, against the pre- 
sent appellants without injury to the rights of the objectors if in exis- 
tence. As the objectors, amongst whom were the present resppn- 
dents, did not produce the slightest documentary evidence until some 
time after that suit had been pending, not, in fact, until it had been 
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remanded to the principal sudder ameen^ and as his order did not af- 
fect in any way any right they might actually possess^ his decision 
was confirmed^ 

It appears that the summary decision of the deputy collector and 
collector was expartf^ and founded uj^n a decree of the moonsiff 
wliich he had given for a kubooleut^ which decree was, in fact, irre- 
gijl^ar ; it appears further that from the date of a suit for rent brought 
by the heirs of the talookdars of 3indrabun Chunder Sein against 
the present appellants, and which case was appealed to the Sudder 
Court, more than six years elapsed before the objections of the re- 
spondents and others were thought of : with reference therefore to 
the case No. 42, disposed of on the 16 th instant, and at present the 
presumptive evidence being in favor of the objections of the appel- 
lants, I decree the appeal, reverse the moonsiff ’s order, {uid the sum- 
mary decisions of the deputy collector and collector, dated the 1 7th 
September and 9th December 1847, and tlie respondents will pay 
the costs of both courts. 

The 21st February 1850. 

No. 59 of 1849. 

Appeal from the decision of Gobind Chunder Bidyarutten^ Moonsiff of 
Cowcally, dated the 16M April 1849. 

Gour Gopal Ghose and Kadachum Ghose, (Plaintiffs,) Appellants, 

versus 

llurrces Chunder Bhuttacharj and others, (Defendants,) 
Kespondents. 

This case is precisely similar to the preceding case No. 58, the 
only difference being that the summary suit was brought against 
another sharer of tlie same land, and an admission of the claim was 
filed. 

The same order is therefore applicable, the appeal is decreed, the 
moonsifTs order reversed, as well as the summary decision of the de- 
puty collector and collector, dated the 17tli September and 9th De- 
cember 1847, and die respondents will pay the costs of both courts. 
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Present: F. GARDEW, Esq., Judge. 


The 7th February 1850. 

Case No. 9 of 1849. 

Regular Appeal from a deeition pasted by the Principal Sudder Ameen of 
Beerhhoom, Mouhee Nujumul Huq, December \6th, 1848. 

Rampursliad Mitr ayd Durpnurayan Mahato, (Pluntiffs,) 
Appellants, 

vereue 

Benee Madub Raee, Kylasnath Raee, Indurnurayan Raee, Buddun 
Chund Singh, Ealeepursliad Singh, Easecnath Oopudya, and 
Lutabur Ghose, (Defendants,) Respondents. 

This suit was instituted by the plaintiffs (appellants,) as the 
putnee talookdars of talook Hookumapore, on the Stli September 
1847, corresponding with the 24th Bhadro 1254 B. S., to recover 
damages, under Clause 8, Section 15, Reflation VII. 1799, for 
opposition to them in the measurement ana assessment of muuzahs 
Nuguree and Bhurgram. 

The damages were assessed at Company’s rupees 1,574-6-8, being 
the excess of rent for the year 1253 B. S., which the plaintiffs 
would hare been entitled to, had the measurement and consequent 
assessment been effected, and also the wages of the measuring ameen, 
as per the following detail : 

Estimated assessment for 1253 of mouzah Nuguree, Rs. 1,200 0 0 
„ mouzah Bhurgram, „ 850 0 0 


Amount of rent realized in 1253 — • 

Mouzah Nuguree, 216 0 4 
,, Bhurgram, 329 9 0 


2,050 0 0 

545 9 4 


Excess, 1^504 6 8 

Wages of the ameen from Phalgoon 1252 to Bhadro 

1253, ,10 0 0 


Total Rupees,. 


1,574 6 8 
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The substance of the |X)tition of plaint is^ that the plaintiffs hav- 
ing purchased the pntnee tenure of talook Hookumapore, without 
procuring the zemindaree accounts^ an ameen was deputed by them 
in the month of Phalgoon 1252, to measure the entire estate: that 
the defendants would not attend the measurement themselves^ and 
instigated the whole of the ryots of mouzahs. Nuguree and Bhur- 
gi;am to conspire together, to prevent its taking place, assuring them 
that they Would not have to pay rent according to measurement, 
and after repeatedly opposing the ameen, they at last snatched away 
and carried off the measuring rope ; that the plaintiffs were thus 
unable to issue the notice prescribed by Section 9, Regulation V. 
1812, without which an assessment could not be effected, and had 
sustained loss in consequence to the extent exhibited above. 

In a supplemental plaint, the plaintiffs stated that the ameen was 
detained seven months in the mofussil, owing to the defendants’ 
opposition ; that on the 27th Bhadro 1253, they sent an ameen to 
measure mouzah Nuguree, and the defendants opposed him through 
.their servants and snatched away the rope, and on the 29th Bhadro, 
th^ opposed the ameen in the same way at mouzah Bhurgram. 

The defendants, in answer, pleaded not guilty, stating that they 
made no opposition whatever to the measurement, and had no part 
in counselling the ryots to prevent its taking place ; that they held 
lands in other mouzahs, the measurement of which had been effect- 
ed by the plaintiffs without opposition, and it was therefore unlikely 
they would have opposed the measui*ement of the two mouzahs 
specified in the plaint. 

The principal sudder ameen dismissed the suit, with costs, on the 
main ^ound that the evidence of the witnesses examined on the 
plaintiff’s part was contradictory. 

On perusal of the evidence, 1 find that no direct proof has been 
adduced of any opposition on the part of the defendants to the 
ameen’s proceedings, prior to the dates set forth in the supplemental 
plaint; but that the measurement of the two mouzahs was opposed 
on those dates, there appears to me no manner of doubt; the oppo- 
sition then given, however, constituted two separate causes of action 
for not only the time and place, but the measuring party and the 
opponents were all different, not one of the defendants is stated by the 
witnesses to have been present on both occasions, and on this ac- 
count the suit in its present shape, taking the occurrences of those 
dates as the foundation of the complaint, would be Irregular. Again, 
as no opposition on the part of the defendants prior to the month of 
Jeth 1253, bn or before which month alone notices can be issued to 
the ryots under Section 9, Regulation V. 1812, is proved, the claim 
for an excess of rent for that year is untenable, t am of opinion, 
therefore that the complaint must be dismissed ; but as there are 
stoong j^unds for su8|acion arising from the evidence, though there 
is no direct proof on the point, that the defendants were concerned 
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in opposing the measurement from the very first, and there is no 
doubt that they opposed one or other of the ameens in the month of 
Bhadro, I cannot allow them their costs. I therefore amend the 
principal sudder ameen’s decision, by directing that the costs of his 
court be charged to each party : respectively, and I pass a similar 
order in respect to the costs in this court. 


The 15th February 1850., 

Case No. 47 of 1849. 

Regular Appeal from a decieion passed by the Moonsiff of Kythay Wujee* 
ooddeen Mahomed^ February 2Athy 1849. 

Boondya Bruhmunya and Rughoonath Singh, (Defendants,) 
Appellants, 


versus 


Sreedliur De, (Plaintiff,) Respondent 

This suit was instituted on the 22nd January 1848, corresponding 
with the 10th Maugh 1254 B. S., to recover possession of a 7 annas 
and 10 gundahs share of kismut Birore, with mesne profits from 
1246 at the rate of rupees 13-7-10 per annum. The plaint was 
valued at Company's rupees 295-7-6. 

The disputed kismut appears to have formed a portion of an estate, 
comprising mouzah Jajeegram and other mouzahs, which was divid- 
ed amongst the shareholders, Susteeram Singh, Kalee Sunkur 
Singh, Ramkulyan Singh and others, previously to the decennial 
settlement, since which period the several divisions have,*.^been respec- 
tively called after the names of the original shareholders. 

The plaintiff, who is the proprietor of the share formerly held by 

Susteeram Singh, states that it comprised 
the kismuts noted in the margin,* and 
was sold some years ago for arrears of 
Government revenue and purchased by 
Rasbeharee Das, that it was again sold 
for arrears of Government revenue on 
the 24th April 1838, corresponding with 
the 23rd Bysakh 1245 B. S., and pur- 
chased by Seetabchund Dogur, from ^hom he (plaintifi) acquired it 
by private sale, under date the 10th Agrahon 1245. That by the 
partition made between the original shareholders, the lands of all 
the kismuts were defined, under separate allotments, with the excep- 
tion to kismut Biroree, comprising beegahs 20-1-10, which was 
allotted to Susteeram Singh and Kalee Sunkur Singh, jointly, in the 
proportions of 7 annas, 10 gimdahs share to the former, and 8 annas, 
10 gunda^ to the latter, and each of them collected the rents fifoni 
the ryots separate^ according to their respective shares ; that 
beharee Das, and Seetabchund Dogur, and he (plaintiff) himself cot 


* Kismuts Jajeegram, 
Gugunpore, 

Biroree, 

' Lukheekanth-batee, 
Chytunpore, 
Idrakpore, and 
Gopaluugur. 
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lect^d the rents in succession in the same manner^ up to the month 
of Agrahon 1246^ when he was ousted by the defendants Boondya 
Bruhmunya and Rughoonath Singh (appellants^) who had previously 
acquired j^lee Sunkur Singh’s share of the estate. 

The defendahts (appellants^) in answer^ denied the allotment of the 
disputed kismut Biroree as set forth by the plaintiffs and pleaded^ 
that the claim was barred by the statute of limitations ; that Sustee- 
ram Singh’s share of mouzah Jaje^ram^ &c., was originally purchased 
by Brijmohun Das, in beenamee in the name of Rasbeharee Das, in 
the year 1241 B. S,, which date was suppressed in the plaint; that 
they (defendants) acquired a 10 annas, 13 gundahs, 1 cowree and 
1 krant share of Kalee Sunkur Singh’s original share of the estate, 
comprising the seventeen kisujuts noted in the margin,* in the month 

ofPhalgoon 1240, and the 
Kismuts JajeeCTam, Gugunpore, Idrak- remaining 5 annas, 6 gun- 

PS 

ohampore, Biroree, Buttenath-batee, Koosee- share in the month of J eth 
poorm Bhaskurpara, &el)chun4pore, Daug 1243 B. S., and neither the 

plaintiff nor U.p^<»«»rs 


ever had possession of the 
share of the disputed kismut now claimed. 

Thh plaintiffs, in their reply, maintiuned their right to the share 
claimed, and denied that the suit was barred by the "Statute of 
limitations. 


The moonsiff, after deputing an ameen to make a local enquiry, 
of whose report, however, he took no notice, rejected the defendant’s 
pleas, and gave .a decree to the plaintiff. The grounds of his deci- 
sion are, tliat in the ruUa bundees, or statements of assets, of 1201 
B. S., agreeably to which the decennial settlement was formed, tlie 
name of^kismut Biroree is inserted both under the plaintiffs and the 
defendants’ divisions of the original estate, hut without any specifi- 
cation of shares ;.that the witnesses examined on the p&rt of the plain- 
■ tiff, all of whom are inhabitants and ryots of Biroree, state positively 
that the disputed kismut was formerly in possession of Susteerom 
Sin^hr, of the auction purchasers and of plaintiff himself in su&> 
cession, and two of the witnesses produced pottahs and receipts for 
rent in confirmation of their testimony ; that the witnesses examined 
on the part of the defendantl were none of ihem inhabitants and 

S 'Ots of Biroree, and therefore their evidence was not entitled to 
e same degree of credit as that of the plaintiffs witnesses ; that 
ia a jumma-bundee account for the year 1228 B. S., fifed by the 
defendants themselves in another suit, several parcels of land are 
entered as beibnmng to Snsteeram Singh and ^ee Sonknr Singh 
jointly, and in making account, the apportionment of the jumma eat^ 
ed under those two names was found to hein ihn |itt>portioh of 
7 ahpas^ 10 gundahs, an|d 8 annas, 10 gundahs, with some exceptions 
inore br less : this at leMM; showed that Snsteeram and Ealqe Sunkur 
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Singh were joint shareholders in the property^ and the defendants 
could produce no butwara (partition) or other papers to prove the 
contrary ; that moreover^ in a statement delivered in on the defend- 
ants’ part in a case instituted- in the magistrate’s courts under Act 
IV. of 1840^ it was said that the tank^ the then subject of dispute^ 
was the property of the former zemindars, Susteeram Singh and 
Gungapurshad^ Singh, (a successor of Kalee Sunkur Singh) and 
that defendants had acquired Gunga Purshad Singh’s share, 8 annas, 
10 gundahs by auction purchase, and this statement was now ac- 
knowledged by the defendants, with the reservation that it was 
filed by their mookhtar by mistake. 

This decision cannot be upheld in niy opinion. 

The plaintiff in the first place has produced no document to show 
that kismut Biroree was originally divided between Susteeram 
Singh and Kalee Sunkur Singh in the proportions stated. The 
Jumma^bundee papers, referred to by the moonsiff as having been 
filed by the defendants in another suit, and the statement made in 
the case under Act iV. of 1840, are to no purpose, for they do not 
relate to kismut Biroree^ but to kismut Jujeegram, and thus, save 
that the name of Biroree appears in the detail of the assets of 
both portions of the original estate, the claim to 7 annas, lO gundahs 
share of the disputed kismut rests entirely on parol evidence,, and 
the decision arrived at by the moonsiff on that evidence is not sup- 
ported by the record. 

With the exception to-Bahor Saha, none of the witnesses stated 
as a fact, that Susteeram Singh w'hs formerly im possession of a 
share of the disputed kismut, on. the contrary, one of ^them, an old 
ryot named Ram Kristo Saha, deposed distinctly that never "paid 
rent to him. The witness, Bahor Saha, produced a pottah bearing date 
1203 B. S., and some receipts for rent, but, under circumstances 
of suspicion, ho brought them into court uncalled for, eight 
months after he had given his evidence, stating that he did so at the 
request of the plaintiff’s mookhtar ; and at the same time Ram 
Dyal Saha, son of Ram Kr|sto Saha, aforesaid, produced soma 
receipts at variance with the evidence^ of his father. Again 
the fact of possession on the part of the auction purchaser is 
deposed to hy only four witnesses, namely, Bahor Saha and 
Ram Dyal Saha aforesaid, and Seeboo Kolal and Sham Kolal, the 
two letter of whom J^iold no land in kismut Biroree. The plaintiff’s 
witnesses all state that plaintiff took possession and collected one 
year’s refit about ten years ago, after which he was ousted by the 
defendants ; but this is no proof of right, and th^ sum thus collected 
appears fropi the evidence to have been only % or 4 rupees ditCK 
gether. 

The .mo^fisiff’s statement that none of defendants’* witnesses were 
inhabitafits and ryots of Biroree is contrary to fact Bhadoo Midi 
examined before the moonsiff, and Meecnoo Mai, Ram Chunder 
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Singli^ Ram Parsliad Mochee^ Debnurayun Dutt^ and Ram Kisub 
Mundub examined before the ameen^ (whose repoil is in favor of tlie 
defendants,) are all inhabitants and some of them ryots of Biroree ; 
and they gave evidence in support of the answer. The defendants 
filed in the moonsifTs court their accounts, attested by their gomash* 
tah, Gourhuree Ghose, together with copies of the rukba bundee of 
1201, of Ram Kulyan Singh’s share of the original estate, now in 
tlieir occupancy, and of the dehebundee^ or detail of villages, of another 
share of the same estate formerly held by Punchoo Hujra, also in 
their occupancy, in both of which -the name of kisrnut Biroree ap- 
pears, and these documents, which the moonsiff took no notice of, at 
least prove that the allotment of the mouzah in the proportions given 
in the plaint is incorrect. Moreover, the defendants do not appear 
to be in possession of more land than they are entitled to under the 
decennial settlement, for the ruKha bundees show that the extent 
of Kalee Sunkui: Singh and Ram Kulyan Singh’s shares of Biroree 
was 15 beegahs, 18 cottahs, inclusive of Punchoo Hujra’s share, the 
extent of which is not given in dehebundee ; and the total quanti- 
ty of land in the defendants’ possession appears, from the plaintiff’s 
* own shewing, to be only about 20 beegahk 

I hold that the plaintiff has failed to prove lus claim, and I there- 
fore reverse the moonsiff‘’s decision, and decree the appeal, with costs 
in both courts. 


The 16rn Febkuary 1850. 

Case No. 91 of 1849. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore^ 
Gopeenath BaSf March 1849 . 

Ram Doollabli Chatoorjya, (Plaintiff^) Appellant, 
versus 

Manik De and Dwarkanath De, (Defendants,) Respondents. 

This suit was instituted on the 21st January 1848, to recover 
the -sum of Company’s rupees 141-5-4, principal and interest, on a 
bond alleged to have been executed in the plaintiff’s favor by the 
defendants, under date the 15th Asar 1251 R S. 

The defendants denied the elaim in toto, and pleaded that the bond 
was a forgery, got up at the insti^tion of the p|aintift'’s aunt, Bama 
Soondree, because Dwarkanauth l)e (one of the defendants) had re- 
iused to give evidence in her favor in a case instituted under Act 
^X. of 1841. . 

The mooffsiff dismissed the suit, on the ground that the bond was 
a forgery. He arrived at this conclusion on a careful examination 
of the document, which bore the appearance of having hff&n recently 
written on an old stamp ; on the consideration that two out of the 
three witnesses produced by the plaintiff had given evidence before. 
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in support of a plea of payment advanced against execution of a 
decree taken out in the principal sudder ameerfs court, which plea 
was disallowed ; and on the belief that the plaintiff was actuated by 
illfeelings in bringing forward the claim, as deposed to by the wit- 
nesses for the defence, 

I do not find any grounds for interference with this decision. 
There is no direct proof of the bond being a forgery ; but there is 
strong suspicion, arising from the evidence and the circumstances of 
the case, that it is so, and I therefore confirm the moonsiff's judg- 
ment, and dismiss the appeal, with costs. 

The 19th February 1850. 

Case No. 194 of 1849. 

Regular Jppeal from a decision passed hy the late Moomiff of Boohraf 
pore, Moulvee^Atta Alee, September 5th, 1849 . 

Rukhyukur Mookhopadhya, (Defendant,) Appellant, 
tersus 

Gourmunee Kuloonee, (Plaintiff,) Respondent. 

This suit was instituted on the 24th November 1848, to try a 
demand for rent and to recover damages on account of illegal 
distraint 

The plaintiff stated that she held in lot Chundurpore beegahs 
23-15 of land, at a jumma of Company's rupees 35-2; that the 
gomashtali of lot Chundurpore had instituted a suit against her, 
under Regulation VIL 1799, to recover a balance of rpnt for the 
year 1243 B. S., and at the instigation of Benec Madhub Chukur- 
butee, the talookdar of lot Hureedaspore, she was induced to file an 
answer in his favor, but the collector disallowed the objection, and 
decreed the suit in favor of the talookdar of lot Chundurpore, under 
date the 17th July 1837 : she in reality held no land in lot Huree- 
daspore : that the defendant, Rukhyukur Mookhopadhya, the 
farmer of 7 annas share of lot Hureedaspore, had now issued an 
attachment of distraint against her property, to recover an alleged 
arrearof rent with interest to the amount of rupees 17-9-3, for 
the year 1254, and having deposited the sum demanded, she in- 
stituted this suit to contest the same, and to recover damages equal 
to double the amount 

The defendant, Rukhyukur Mookhopadhya, in answer, stated that 
the plaintiff had held from the time of ner nusband, in Deeralgram 
plain, belonging to chuk Nuruttun, lot Hureedaspore, beegaJ^s 
30-14 of lam, at a jumma of rupees 45-6 ; that she acknowledged 
in the summary suit referred to in the plaint, that she held beegi^ 
32 of land At tnat amount of jumma in the said chuk, but the 
quantity of land entered in the zemindaree accounts only 
beegahs 30-14 ; that from 1251 to 1253 B. S., he (defendant) was 



24 


ZILLAH BSBKBHOOM. 


employed as manager of lot Hureedaspore on the part of the talook- 
daxs, and she paid to him the rent of those years without dispute ; 
that at the commencement of 1254 he took a 7 annas share of 
the lot in farm^ and in the month of. Agrahon of that year the 
plaintiff signed an account acknowledging the correctness of the de- 
mand now contested , by her ; and a complaint subsequently 
brought by her in the foujdaree court against him, on the charge of 
having taken the account from her by force, was dismissed. 

The plaintiff, in reply, acknowledged* that she had complained 
against the defendant m the foujdaree court for having forced her 
to sign the account referred to, but maintained that her charge was 
fully proved. 

Nirunjun Raee, the gomashtah of lot Chundurpore, who was made 
a defendant to the suit, filed an answer in support of the plaint. 

The moonsiff found that the quantity of land entered in the plain- 
tifTs name in the zemindaree accounts for tjie years 1251, 1252, and 
1253, filed by the defendant, did not correspond with the quantity of 
land entered in the accounts for the year 1250, produced by the 9 annas 
.proprietors, though the amount of jumma was the same, and that 
there was a discrepancy in the amount of interest demanded on the 
arrear the subject of dispute. He therefore was of opinion that 
there was no necessity to go into the evidence of the witnesses ex- 
amined on both sides, and, considering the demand false, he decreed 
the suit in favor of the plaintiff, awarding the amount of damages 
claimed in full, under Clause 2, Section 5, Regulation VIII. 
1793. 

Tlie discrepancies noticed by the moonsiff are clearly insufficient 
to warrant a decree in the plaintiff’s favor. The nioonsiff should 
have gone into the evidence and decided whether the plaintiff had 
paid rent to the proprietors of lot Hureedaspore, for th^'year previous 
to that for which the suit is instituted or not ; and in awarding 
damages, he should have been guided, not by the Regulation quoted 
by him, which is not applicable to the case, but, by Construction 
.No. 327, on Section 6, Regulation XVII. 1793. Considering the 
decision incomplete and illegal, I reverse the same, and send back 
th^ case for re- trial with reference to the foregoing remarks. 
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The 2Qth FEBBtrARY 1850. 

Case No. 135 of 1848. 

Regular Appeal from a decision passed by the Moonsiiff of Dhekkabaree^ 
Neel Madhub Mookerjea, March 23rd, 1849 . 

Ram Pursfaad Karmokar and Tyluknath Kurmokar^ (Defendants,) 

Appellants, 

versus 

Mookhtaram Dutt, (Plaintiff,) Respondent. 

This suit was instituted on the 12th February 1848, to recover 
the sum of Company’s rupees 104-8-6, principal and interest, on a 
bond alleged to have been executed in the plaintiff’s favor by the 
defendants. Ram Purshad Kurmokar andGooroo Purshad Kurmokar, 
deceased, (the father of the defendant, Tyluknath Kurmokar,) under 
date the 3rd Chyte 1245^ B. S., on the collateral security of a rent- 
free garden and tank in adjustment of a former debt. 

The defendants. Ram Purshad Kurmokar and Tyluknath Kur- 
mokar, in answer, denied the claim, and pleaded that Gooroo Pursiiad 
Kurmokar died in the month of Bhadro 1245, before the date of 
the bond, and the bond was consequently a forgery. 

The moonsiff decreed the suit in favor^ of the plaintiff^ on the 
grounds that execution of the bond was well proved by the sub- 
scribing witnesses; that three of tlie plaintiff’s witnesses proved 
that the defendants, on demand, promised to pay the money; 
and that the evidence of the witnesses examined in support of the 
answer was unworthy of confidence, for they could not satisfacto- 
rily explain how they came to recollect, after so long a lapse of 
time, that Gooroo Purshad Kurmokar died in the month of Bhadro 
1245, as stated by them. 

I consider the plea that Gooroo Purshad Kurmokar died before 
the date of the bond refuted by the record of a suit No. 223 of 
1836, in which a decree was passed in the sudder ameen’s court 
in favor of the said Gooroo Purshad Kurmokar and others, on the 
11th September 1838, execution of which was taken out on the 18th 
February 1839, and the case remained on the file up to the 30th 
November 1839, corresponding with the 16th Aerahon 1246 B. 1^., 
without any mention being made of tl^e deceased^ death ; and con- 
curring witli the moonsiff* in opinion that the bond is duly proved, 
I confirm his decision, and dismiss the appeal, with costs. 
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The '21st Febbuart 1850. 

Case No. 192 of 1849. 

Regular Jppeal from a decision passed by the Moonsiff of Soory, 
Koolodanund Mooherjea, August Qthy 1849 / 

Seebnath De, Bamacburn De and Denoo De, (Defendants,) 

Appellants, 

versus 

Nurayun Keeot, (Plaintiff,) Respondent. 

This suit was instituted on the I8th August 1848, to recover the 
sum of Company’s rupees 13-14-6, as damages on account of the 
loss of a fishing net. 

The plaintitt* stated that he was employed with others on the part 
of Shama Soondree Dasya, on the 30th Bysakh 1255 B. S., in 
snaring fish with a large sized net, in a tai^k named Kirkee at mou- 
zah Raepore, when he was opposed by the defendants, who took 
away his net and carried it oft* ; he therefore sued for the value of 
the net, by which he gained his livelihood, 5 rupees, and damages 
in compensation for its loss at the rate of 2 rupees, 13 annas the 
month. 

The defendants (appellants) admitted having opposed the plaintiff 
on the occasion in question, stating tliat they did so because Shama 
Soondree Dasya had no right to take the fish from the tank without 
their concurrence ; but tliey pleaded, that plaintiff ran off* and drop- 
ped the net in his flight, that they took it up and carried it home and 
afterwards restored it to him in the presence of witnesses. They 
objected to the valuation, alleging that the net was not worth 5 ru- 
pees, and that the compensation claimed, being at the rate of 1 
anna and a half a day, was preposterous, for the net was only used 
in catching large fish and that occasionally. 

The moonsiff found that the defendants’ plea, that they had re- 
turned the net, not proved by the evidence adduced by them, that it 
wag proved by the plaintiff’s witnesses that tlie net was taken from 
him by force, that its value was rupees 2-8, and that the plaintiff’ 
could earn by it 1 anna a day, when he had an opportunity of 
making use of it, which did not occur every^ day, it being of the 
description used only in snaring large fish in tanks. He was of 
opinion, therefore, that damages at the rate of 1 anna a day for 
15 days in the month sufficient, and he accordingly decreed the net, 
or its value rupees 2-8, and damages at that rate up to the date of 
his decisioi^ being rupees 13-13-6, with costs of suit and further 
damages at the*same rate until the net be restored, or its value paid. 

Concurring with the moonsiff in his finding on the facts of the 
case, but not in the amount of damages awarded, which appeared to 
me dispropoitioned to the value of the net, which is an attiole capa- 
ble of being replaced, I referred the suit under Section 3, Regular 
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tion VI. 1832^ to a punchaet, composed of men of the same castes 
as the parties to the suit^ to assess the damages ; and the punchaet 
record their opinion that, with reference to the fact that the net was 
only made use of occasionally, damages to the amount of rupees 
2-4, being at the rate of 4 annaa a month up to the date of the 
moonsiiPs decision, was a fair compensation for its loss. 

In this finding I concur, and I accordingly decree to the plaintiff, 
in amendment of the moonsiff’s decision, the value of the net, 
rupees 2-8, damages rupees 2-4, and full costs in the lower court, 
with interest thereon from the date of the moonsiff’s decision to the 
date of payment The costs in this court to be charged to each party 
respectively. " 


The 23rd February 1850. 

Cage No. 204 of 1849. 

Regular Appeal from a decision passed by ike Principal Sudder Ameen 
of Beerbhoom^ Mouloee Nujumul Huq, 24th August 1849 . 

Krishto Ghunder Bhuttachaij and Kalee Kaunth Bhuttacharj, 
(Defendants,) Appellants, 

versus 

Dhun Krishto Bhuttacharj and others, (Plaintiffs,) Respondents. 

This suit was instituted on the 27th November 1848, to recover 
the sum of Company’s rupees 632-10, principal and interest, on 
account of certain allowances chargeable on the rents of mouzah 
Chundeepore oorf Oosoodihi, from the year 1245 to 1254 B. S., 
inclusive, at the rate of rupees 35 the year. 

The substance of the plaint is, that the plaintiffs’ ancestor, Chu-* 
toorbhooj Turkkabageesh, and the defendants’ ancestor, Lukhee 
Kaunth Bhuttacharj, were fall brothers ; that, agreeably to hissana- 
maks, or deeds of partition, executed in the years 1181 and 1221 
B. S., the plaintiffs were entitled, hereditarily, to receive from the 
rents of the lakhiraj muhal, mouzah Chundeepore oorf Oosoodihi, 
a personal allowance of rupees 67 a year, under the denomination 
of Chutoorbhooj Turkkabageesh’s jyeshtutwu murjyada^ being as a 
mark of respect to the eldest brother, and an allowance of rupees 3 
a year under the denomination of Kum*la Kaunth Bbuttacharj’s 
prunamee, which were admitted by Lukhee Kaunth Bhuttacharj and 
nis heirs up to the year 1222; that the allowances for the year 
1223 to 1231 were made the subject of a suit No. 657, and by the 
decision of the judge, passed on the 11th March 1828, the sum of 
rupees 70 a year, payable from the gross proceeds of the muhal, 
was awarded in the plaintiffs’ favor against the defendants, Krishto 
Chunder Bhuttaohaij and Kalee Kaunth Bhuttacharj, the ^nd* 
sons of Lukhee Kaunth Bhuttachaij, and the muhal being m the 

6 
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possession of th^ plaintiffs and defendants in equal shares, the plain- 
tiffs received from the defendant under that award a moiety, or the 
sum of rupees 35, and continued fo receive the same up to the year 
1244 ; that the allowances from 1245 to 1254 had been withheld 
by the defendants, and the plaintiffs therefore now sought to recover 
the amount with interest. 

The defendants, in answer, pleaded that the muhal Chundeepore 
oorf Oosoodihi, was resumed in favor of Government in the year 
1837, and had since been settled with the plaintiffs and themselves 
at half jumma, and therefore the a^eement under which the allow- 
ances claimed were made chargeame on the rents of the muhal had 
become null and void ; that the plaintiffs moreover advanced no 
claim to the allowances at the time of the settlement with the 
Government, or when the muhal was subsequently let out in putnee 
to Bisumbhur Singh, by whom it was now held, and consequently 
the suit was untenimle. • 

The plaintiffs, in their reply, admitted the facts stated in the 
answer, but denied that they constituted any reason for setting 
aside the decree of court passed in their favor. 

The principal sudder ameen was of opinion that, as the muhal 
had been resumed and settled with the parties at half jumma, the 
plaintiffs were entitled in equity to one-half of the amount of 
the allowances claimed by them, inasmuch as the sunnud, dated the 
11th Jeth H69 B. S., under \^hich the rent-free tenure was granted 
by Maliendur Nurayun Raee, shews that the nrahal was originally 
acquired by Chutoorbhooj Turkkabageesh, and the allowance of 
jyeshtutwu mui^yada was probably made on that account; that 
the two precedents of the Sudder Dewanny Adawlut produced by 
the defendants related to allowances denominated moshaira and Urt^ 
land therefore werC" not applicable to the case in point He accord- 
ingly detSfeed to the plaintiffs one-haJf of their claim. 

‘ The precedents produced by the defendants are, one, the decision 
of" Ithe- Sudder Dewanny Adawlut, passed on the 20th June 
1842, in the case No. 174 of 1842, Ramchund Baboo and Munee 
Koomaree Bibi, wife of Anund Ohund Baboo, petitioners, verms 
Maharaja Mahtab Chund Bahadoor, in which the Court, pre- 
sent Messrs. Rattray and'Reid, decided that a certain money allow- 
ance denominated n 20 «Am>a,ipreviously decreed on the assets of a 
rent-free muhal named tiirf Tajpore, could not be claimed after the 
^muhal was resumed in fevor of Government, and this notwith- 
standing that itVas urged on the part of the petitioners that only 
18 out of tbcr 27 mouztms comprising the muhal had been actually 
resumed, and the settlement had been made with the maharaja at 
halfiumma* the other, the decision of the Sudder Court, present 
Hawkinsi passed on the 7th March 1848, on the petition of 
Isbur Chunder Thakoor^ in which it was ruled that monev allow- 
ances granted ^ dharges upon estates previous to the decennial 



ZIXiLA^ BliBltBHOOXt. 


29 


settlement were not cognizable by^ Section Regulation StXIY. 
1793. ' . 

On the principle of those ^decisions^ I am qf opinion that the pre- 
sent claim is untenable. 

In the original deed of partition^uf 1221, now before me, I find 
the charge of rupees 63 entered as follows : 

CStt»1JT5f|tf TSnSf^l which may be translated 

complimentary and other allowances to Bura Turkkabageesh 
Goshamee, deceased, in consideration of liis being the eldest brother,” 
and this charge, together with other charges under other heads, 
(including Kumla Kaunth’s prunamee, rupees 3,) to the amount of 
rupees 118 in all, were deducted from the gross assets of the estate, 
the balance, including profits and> loss, being divided between the 
parties in shares. Had the muhal, the gross proceeds of which were 
only rupees 654-1-5, been resumed at the time of the agreement was 
entered into between the parties, the charges in all probability 
would not have been allowed. The circumstances of the estate 
have changed. I therefore reverse the principal sudder ameen^s 
decision, and decree the appeal, with costs in both courts. 
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Present; C. STEER, Esq., Officiating Additional Judge. 

The 1st February 1850. 

No. 100 of 1848. 

Appeal against the decision of Muhumud Alii AsKruff^ Moonsiff of Behar, 
dated 25th April 1848. 

Rewut Lai, Pooneet Lal^ Alum Chund, Jlioomuk Lai, Jhurree Lai, 
N und Lai, Horil Singh, and Bholanath, (Plaintiffs,) Appellants, 

versus 

Rohun Lai, Mahtab Lai, Duleep Singh, Bed Nurain, Mewa Lai, 
Choa Lai, and Shunker Lai, (Defendants,) Respondents. 

This suit was instituted on the 20th February 1847, to recover 
rupees 182-14-4-16, principal and interest of the defendants’ portion 
of expenses incurred by the plaintiffs in obtaining a share of a water- 
course in mouzah Dhoondhelee, pergunnah Jurrah, according to a 
deed of partnership, dated 28th February 1835. 

The plaint sets forth that mouzah Rajundpoor, pergunnah J urrah, 
was the joint property of plaintiffs and defendants ; the former being 
proprietors of annas 12-6, and the latter of annas 3-6 ; that with the 
consent of all the partners, the plaintiffs obtained from Gujraj Singh, 
the proprietor, in consideration of a douceur of 392 Sicca rupees; tno 
use of a water-course in mouzah Dhoondhelee; that from the 
water thus obtained for irrigation, the plaintifis and defendants were 
mutually benefitted, but up to the present time tlie defendants have 
not paid up their share of the money paid. Hence this suit. 

Duleep Singh makes answer that he jointly with his brothers, 
Rohun Lai and Mahtab Lai, are indebted to the plaintiffs, on account 
of the said wateivcourse, the sum of Sicca rupees 5§, for which the 
plaintiffs’ vakeel has accepted on instalment bond. 

Choa Lai makes answer that he and his brother, Mewa Lai, owe 
the plaintiffs rupees 28, annas 6, on account of the said water-course 
for which they have given him an instalment bond. 

Bed Nurain makes answer and says, that the amount of his indi- ^ 
viduckl liability oughf to have been specified; tha^in, mouzah . 
Rajun^oor diere was an old water-course, and that me stoH^^drilse.; 

about the payment of tip douoeur for the use of ihe'wftt^’ 
coui^ in Dhoondhelee is false f mat he never {igreed;|b, the deed^ 
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partnership^ and if it had been really executed, the plaintiffs would 
have sued upon it earlier. 

Eohun Lai, Mahtab Lai, and Mewa Lai make no reply. 

The moonsift observes that it is not sufficient that certain of the 
defendants admit their liability. As Bed Nurain resists the claims 
it was the duty of the plaintiffs to prove it, and as they had failed to 
do so, the two witnesses, examined on their behalf, being discrepant, 
he dismissed the suit. 

In appeal, it is urged that the transaction was beyond suspicion, 
the deed of partnerimip having at the time been registered, and 
Grujraj Singh, to whom the consideration was paid, not having 
denied it 

Judgment. 

Under the circumstances, the moonsiff ought, I think, to have been 
satisfied with the evidence ; but if not, he Siould have required the 
plaintiffs to produce their other witnesses'. Of seven defendants 
sued jointly for rupees 182-14-4-16, six of them confess their liabi- 
lity to the extent of rupee s 145-3-8-8, and two witnesses proved the 
transaction in which the claim originated. The deed of partnership 
is also registered, and as the defendant who now resists it made no 
demur at the time, and as he ben'efitted equally with the other 
defendants in the transaction, it is right that he should pay his 
share of the expenses incurred. I therefore reverse the order of 
the moonsiff, and decree the appeal, with costs, against all the de- 
fendants. 


The 4th February 1850. 

No. 184 of 1848. 

Appeal apainst the decision of Moulvee Mahomed Ahdool Luteef former 
Acting Moonsiff' of Jehanahad^ dated \2th August 1848 . 

Musst. Wuzeerun and Sheik Tufuzzul Hosein, Appellants in the 
suit of Gujjoo Singh, for self and as guardian of Ishur Singh, Ms 
minor son, (Plaintiffs,) Respondents, 

versus 

The Appellants and Munnoo Jan Gomashta, Defendants. 

This suit wa^ instituted on the 25th January 1848, to set aside 
an illegal attachment, and to obain the refund of rupees 25-L6, ttie 
amount of a deposit in the hands of the sale commissioner. 

The defendants, claiming rupees 25-1-6, as arrears of rent of 
1254 F., attached the property of the plaintiffs for the amount The 
plaintiffs (lenj the arrears, and having deposited the amount claimed 
m the hands the aale commissioner, bring Ihis suit to reverse the 
]^adin|g that Gujjoo SingVs rents for 1254 F. were 
||:^4iqhida^ by the payment o^rupees 5-1-9, cash, and th^dfvi-* 
bithe i»teidiice of the lands pa;^ng rent in kind. ; , " 
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The defendants (appellants) admit that the rents of the lands 
paying a money rent and those of which the rents are paid in kind^ 
by division of the actual produce after its collection at the khullean^ 
were duly discharged ; but the rent of certain lands held by the 
plaintiffs under a danabundee asses^ent^ was altogether in arrears^ 
for which the defendants made the attachment now complained of. 

The moonsiff, being of opinion, that the investigation made by a 
local ameen, and the evidence of the plaintiffs’ witnesses fully estab- 
lished that the produce of the lands paying rent in kind was duly 
divided with the defendants’ umlah, and that the plaintiffs cultivated 
no other lands of which the rents were assessed on the danabundee 
system, decreed the case in favor of the plaintiffs. And being of opi- 
nion, from a perusal of the record, that no sufficient grounds have 
been shewn to impugn the correctness or justness of this decision, I 
hereby confirm it, dismissing this appeal, with costs. * 

The 4th February 1860. 

No. 105 of 1848. 

Appeal against the decision of Syed Muhumud Furreedooddeen^ Moonsiff 
of Aurangabad^ dated 3rd May 1848. 

Imrit Lai, (Defendant,) Appellant, 
versus 

Nukheed Pasban, farmer, and Ramoo Pasban, security, (Plaintiffs,) 

Respondents. 

Objectors, Birjlal Ram and Bishun Chund Rain. 

This suit was instituted on the 28th December 1847, to set aside 
an unjust attachment. 

The plaint sets forth that the defendant, alleging that rupees 33 
were due to him as arrears of rent for 1254 F., on account of his 
1 a., 24 d. share of mouzah Sonebursah, attached the plaintiffs’ pro- 
perty for the amount They deny the arrears and bring this suit 
to contest the attachment, pleading that they hold a 4 a., 12 d. 
share of the village named, in farm from the defendant, Birjlal Ram, 
Gopee Chund, and Bishun Chund, according to a joint pottah grant- 
ed to him by those parties on an yearly jumma of rupees ^106. 
According to which the individual share of Imrit LaJ, the defen- 
dant, was rupees 26-8, which sum the plaintiff more than paid on 
account of 1254 F. ; so that the attachment again&t them was unjust 
and illegal* 

Imrit Lai answers that, according to a kabooleut executed by 
Nukheed Pasban, his yearly rent is 37 rupees; that in 1263 R he 
^„as a defaulter; and that in 1254 F. he had only liquidated B:rupi^ 
33 rupees in balance, for which he look out 
jttUcess of attachment He depiSs having joined %e ^ibov^f' 
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parties in the pottab, alleged by the plaintifTs to have been given in 
their favor. 

Birjlal and Bishiin Chond, objectors, also deny the execution of 
the pottaL 

The moonsiif observes that both parties a^eed to abide by the 
oath of Biijlal, but in his deposition he said wat he could not state 
what was the amount of rent due to Imrit Lai. The moonsiff 
therefore takes it on himself to decide that the sum may be assumed 
to be what Biijlal’s oitn share has been farmed at, which ^ng 
rupees 26*8, he takes that to be the yearly rent due to the defen- 
dant, from which deducting 8 rupees^ acknowledged to have been 
paid, he declares the defendant entitled to rupees 18-8, and accord- 
ingly upholds the attachment to that extent 

The defendant appeals, urging his right to claim, according to 
the plaintiffs’ kubooleut in Ids hands, the yearly rent of 37 rupees. 

Judgment. • 

This is an unsatisfactory decision. Either party refers to written 
deeds on which they respectively found their claims. The pottah 
of the plaintiffs appears never to have been filed, and the moonsiff 
has paid no regard to the kubooleut produced by the other. 1 re- 
mand the case, and desire that the moonsiff will call for and decide 
on the documents produced by the parties, after hearing the evidence 
which may be adduced in their support The value of the stamp 
for the appeal will be refunded in the usual manner. 


The 5th Febbdart 1850. 

No. 128 of 1848. 

Appeal e^aintt the dedeion of 8yud Muhumud Alii Athruff, Mootuiff of 
Behar, dated June 1848. 

Jeebun Roy, (Plaintiff,) Appellant, 
vereue 

. Nusseerun, (Defendant,) Respondent 

This suit was instituted on the 18th August 1847, to recover 
rupees 148-14, principal and interest of a bond executed by the 
diMendant ii^ the plaintiff’s JavoV, and dated 15th Eartick 1254 F. 

The defendant denies the claim in. toto, and says he never execut- 
ed ^e bond, and that he was at Patna on the date of its alleg^ exeH 
cution; he states moreover, that the pltdhtiff is a man of no means, 
and that he is a sepraht of one Soobun Singb, with whom the defend- 
ant hais a quarrel . , 

The moonsiff observes that the defendant alleges that this is a 
suit bi^t^ht nt Soobnn’s im%^on, whose servant the jdainthff ia 
The &miiff denies this asdR^n,,but two out of his three w^aiessee 
eorvbp^te.ilm^ ftatonfeht* so l^t the.fdaintiff is clesrly... 
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f uilty of a falsehood ; and as the defendant satisfactorily established 
is own statement, in the opinion of the moonsiff, he dismisses 
the suit 

The plaintiff appeals, stating that with respect to the alibi pleaded 
by the defendant, the moonsiff of Behar sent to tlie moonsiff of 
Patna written interrogations to be put to certain witnesses residing 
in the town of Patna ; which, after the lapse of one month and four 
days, during which time the plaintiff was present at the Patna moon- 
siff^s court, was returned to the Behar moonsiff, because the defen- 
dant did not make his appearance to point out his witnesses. On this 
the plaintiff left Patna, but the same day that the interrogations 
were returned, the defendant got the moonsiff of Behar to send them 
a second time to Patna, which being done, the defendant proceeded 
with all haste himself to that place, and, obtaining the aid of two 
persons to personate Thakoor Cliund aiid Soocheet La), inookhtears, 
witnesses named by him; caused them, in absence of tlio plaintiff, to 
be examined in support of his alleged alibi. Their written evidence 
being sent to the Behar moonsiff, and the plaintiff, having learnt the 
particulars of this affair, petitioned the moonsiff of Behar, informing 
him of the villany of the defendant, and praying tliat he would 
summon the parties named and examine them himself. But he re- 
jected the defendant’s petition, and a letter sent by the said Thakoor 
Chund and Soocheet Lai, in which they denied that they had given 
evidence in the defendant’s favor, before the Patna moonsiff^ met 
with no better attention, and the plaintiff was referred to the crimi- 
nal court of Patna to prosecute Jiis charge of perjury and persona- 
tion. 

Judgment. 

That the appellant did give a petition of the nature mentioned, 
and that a letter was received by the Behar moonsiff, purporting to 
have been written by Thakoor Chund and Soocheet Lai, to the 
effect stated by the plaintiff^ appellant, is plain from the existence of 
those papers in the record of the case. These having been received 
while the suit was still pending, it was the duty of the moonsiff to 
have suspended his final orders till the truth or falsehood of this 
serious charge, on which the goodness of the defence in the civil 
suit before him mainly rested, had been established, and with this 
view he ought to have requested the Patna moonsiff to investigate 
the charge in presence of the parties, who, if the personation and 
subornation of perjury were proved, would, of course, under Clause 
2, Section 14, Regulation XvII. of 1817, have referred to the judge 
of his zillah, to commit the guilty parties for trial on those charges, 
or if the accusation had been false, the appellant (supposing of 
course tW he had previously sworn to the truth of his staten^nt) 
would b^ liable to the same courle for brin^g a false accusation. ^ 
this ground I must annul the decision of the lower court, and r^and 
the case, in order that the nSbonsiff may communicate with the mdon- 

29 
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siff of Patna to whom the former will be so good as to furnish a copy 
of these remarks^ and have the charge against the defendant and liis 
witnesses properly and thoroughly investigated ; till which time the 
inoonsiff will suspend the decision of the suit before him. On the 
completion and conclusion of this trial> the moonsiff of Behar will 
review his former judgment^ adhering to or amending it according 
as the result of the enquiry in the plaintiffs charge may prompt him 
to abide by^ or make any alteration in^ his decision. The vdue of 
the stamp for the appeal is to be refunded. 


The 7th February 1850. 

No. 41 of 1848. 

Appeal against the decision of Spud Tuffuzml Hossein Kkan^ Sudder 
Ameen of Gya, dated 6th September 1848 . 

Bhojraj Singh^ (Plaintiff^) Appellant^ 
versus 

Dumree Singh and Lohrie Pershad Singh, (Defendants,) 
Respondents. 

This suit was instituted on the 17th January 1848, to contest 
a summary award of the deputy collector of Gya, dated 12th Nov- 
ember 1847. Suit valued at rupees 47-6-1, the amount of the 
summary decree. 

The plaint sets forth that the defendants, calling themselves 
farmers of 12 annas of mouzah Khanpoor Boonyadpoor, brouglit 
a summary suit against the plaintiff for arrears of rent of 1254 F., 
which was decreed in their favor. The plaintiff sues to reverse 
that award, pleading that in the two villages of Khanpoor Boony- 
adpoor and Luchmeepoor, he held certain lands the rents of which 
were assessed partly in money and partly in kind; that the 
amount of both assessments for the year 1254 F. was rupees 5-6-6, 
of which he paid to Ishrie Pershad Singh 1 rupee in cash, and 
gave him a cow and calf valued at rupees 4-6, thus liquidating his 
rents in foil. 

The defendants answer tliat the rent payable by the plaintiff in 
the year in dispute, was rupees 47-6-1, of which he paid not a 
fraction. 

The sudder ameen dismissed the suit, in proof of the arrear being 
due to the defendants. And being of the same opinion, from a 
perusal of the record, I confirm that decision, ahd dismiss this 
appeal, with costs. 
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The 7th Februaby 1850. 

No. 40 of 1848. 

Appeal against the decision of Syud Tuffuzzid Hossein Khan^ Sudder 
Ameen of Gya^ dated 6M September 1848. 

Rejhun Singh^ (FlaiiitifF^) Appellantj 
versus 

Dumree Singh and Ishrie Pershad Singh, (Defendants,) 
Respondents. 

This suit was instituted on the 1 7th January 1848, to contest 
a summary award of the deputy collector of Gya, dat^ the 12th 
November 1847. Suit laid at rupees 46-7-6, the amount of the 
summary decree. 

The plaint sets forth that the defendants, calling themselves 
farmers of 12 annas of piouzah Khanpoor Boonyadpoor, brou^t 
a summary suit against the plaintiff for arrears of rent of 1254 r., 
which was decreed in their favor. The plaintiff sues to reverse 
that award, pleading that he held no lands in 1254 F., having 
thrown up his holding the year before. He also objects to the 
luggut, or account of assessment, as an incorrect record, and alleges 
that the defendants have no right to the rents of the village in 
question, as the advance, in consideration and in virtue of which 
they obtained the farm from the plaintiff and the other sharers, has 
been fully liquidated. 

The defendants reply that in the summary suit case the plaintiff 
was proved to have cultivated his lands, and that he was in arrears 
to the amount claimed. 

The sudder ameen dismissed the suit, in full proof that the arrear 
was due. And being of the same opinion, from a perusal of the 
record, I confirm that decision, and dismiss this appeal, with costs. 

The 13th February 1850. 

No. 194 of 1848. 

Appeal against the decision of Syud Tuffuzzul Hossein KhaUy Moonsiff of 
Gya, dated 26M August 1848. 

Ram Pershad, (Plaintiff,) Appellant, 
versuM 

Neilanath Missur, (Defendant,) Respondent. 

Claimant, Gokhool Sahoo. 

This suit W|s instituted on the 27th March 1848, to recover 
rupees 266-14, principal an^ interest of a bond, dated the 5th 
October 1847, executed by th6 defendan^in the name of Gokhool 
Sahoo. „ » 
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The claimant^ Gokhool Sahoo, alleges that the bond is his pro- 
perty^ and that he gave the money for which the same was 
executed. 

Neilanath, the defendant, replies, admitting the execution of the 
bond in favor of Gokhool Sahoo, who, he alleges, was not the osten- 
sible but the real lender, and that he has moreover repaid him part 
of the money borrowed. 

The moonsiff dismissed the suit on the deposition of two of the at- 
testing witnesses to the bond, and on the evidence of the writer of 
it. And being of opinion that the plaintiff has entirely failed to prove 
that the money was borrowed from him, or to explain why the bond 
was executed in favor of a party not the real lender, I agree with 
the decision of the lower court, and dismiss this appeal, with costs. 


The 14th February^ 1850. 

No. 154 of 1848. 

Appeal agaimt the decision of Sgud Muhumud Fureedooddeen, former 
Moonsiff of Aurangabad^ dated 7th July 1848 . 

Gobind Singh and Gunga Singh, Appellants in the suit of Musst 
Kuddum Kooner, mother and guardian of Kashee Singh, the 
minor son of Abbey Singh, deceased, (Plaintiff,) Respondent, 

versus 

The Appellants, Chutterbhooj Singh, Rughbeer Singh, Hurkhoo 
Singh, and Deendyal Singh, Defendants. 

Objector, Sreenath Singh. 

This suit was instituted on the lOth January 1848, to recover 
rupees 29-14, principal and interest, on account of arrears of rent 
of 1253 and 1254 F. 

The plaint sets forth that an 8 anna share of mouzah Mulleeharee, 
pergunnah Kootoomba, belongs in equal portions, of 2 annas each, to 
Rughbeer Singh, Hurkhoo Singh, Deendyal Singh, and the plain- 
tiff’s minor son, Kashee Singh. The same is in farm to Gobind 
Singh, Gunga Singh, and Chutterbhooj Singh, from 1248 to 1258 
F. on a jumma of ru^es 181. Up to 1253 F., they paid their 
rents in full, but of the sum of rupees 50-8, due to the plaintiff 
as her son’s share of the rents for 1253 and 1254 F., the defendants, 
the farmers, have only liquidated rupees 21-8. The plaintiff ac- 
cordingly brings this suit for the recovery of the balance. 

Gunga Singn and Gobind Singh answer, that the latter alone 
obtained the farm of the 8 anna share held by the plaintiflTs son 
and co-sharers. Gobind Singh does not dispute the amount of rent, 
nor does he deny that the portion claimed by the ^laintifft is not 
due to her; but he fdeada that the co-sharers jointly borrowed 
rupees 57^5, from Ghinga Singh, and assigned over to him in consider- 
ation thereof, the r^ntsof 1248 to 12A7.F. According to which 
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G6bind Singli has paid to Gunga Singh tJie rents of the period 
claimed. Gobind Singh further pleads^ that the plaintiff sold to him 
her son’s share of the estate, which was 4 and not 2 annas out of the 
8 held jointly by the parties above named, according to a deed of 
sale, dated 21st Phalgoon 1253. 

Sreenath Singh, a third party, petitions, and states that he pur- 
chased the 6 annas of the village, held by Rughbeer Singh, Hur- 
khoo Singh, and Deendyal Singh, for 1,600 rupees, according to a 
deed of sale, dated 17th March 1846. 

The moonsiff remarks that Kashee Singh being' a minor, the as- 
signment bond in favor of Gunga Singh is not valid, and as the de- 
fendant (Gobind Singh) does not dispute the amount of the share 
held by the plaintiff’s son, or the amount of rent claimed on account 
of it, he decrees the suit against Gobind Singh, releasing all the 
other defendants from responsibility. 

• Judgment. 

For what purpose Gunga Singh and Chutterbhooj Singh have 
been associated with Gobind Singh as farmers, it is impossible to 
say, but it is certain that the latter only obtained the farm. Chut- 
terbhooj Singh was not in existence when this suit was brought : 
if that fact was unknown to the plaintiff, at the time of the institu- 
tion of her suit, she knew it when the defendants filed their answer ,; 
but still she took no steps to amend her plaint, or place Chutter- 
bhooj Singh’s heirs in his room. Her co-sharers sold their interest 
to Sreenath Singh a full year prior to the date of the plaintiff’s 
coming into court, this (if the plaintiff' did not know it before) was 
brought to her knowledge in time to have enabled her to amend her 
plaint, but she took no measures to correct it. A reply on her part 
was indispensable to clear up ma|^ points pleaded in the defendants’ 
answer, but none was given. The moonsiff erred in not nonsuiting 
the plaintiff for these irregularities. I therefore reverse his decision, 
and nonsuit the plaintiff, charging her with all the costs of this suit. 

The 16th Febeuaey 1850. 

No. 192 of 1848. 

Aj^eal ugaiMt the deeUion of Syed Tuj^ezul ffoesein Khan, Moonsiff of 
Gya, dated iBth Septemler 1848. 

Shunkurlal Gyawal, (Defendant,) Appellant, 
versus 

. Bhenuk Tewaree, (Plaintiff,) Respondent 

This suit was instituted on the 7th June 1848^ to recover the 
sum of rupees 40-5, the balance of an account 

The plaintiff states that iie is an up-country man, and hiw for 
some Years carried on the trade of a cloth merchant at Gya. The 
defendant bought of him, between the 8th Assin and the 15tii 
Bysak Sumbut 1904, various articles of cloth to the value of 
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rupees^ 182-1, of which he paid, on various dates, the sum of 
rupees 14^f2. The plaintiff, h^ing unable to obtain from him the 
bailee, brings this suit against him for it. 

The ^ef^naant admits that dealt with the plaintiff and bought 
of him 77. fupeeff worth of cloth, of which he paid the price in full, 
as would appear from bis accounts kept" by bis writer. 

The moonsiff*^ remarks that the plaintiff was willing to abide by 
the oath of the* defendant, but the latter would not consent to this 
mode of decision ; that defendant’s mohurrir deposed that he per- 
suaded the plaintiff to give up his intention of complaining gainst 
the defendant in the V.riminal court, oi^ the subject of this sui^ and 
recommended him to settle the matter . amicably, on which the 
defendant agreed to pay rupees 28 in Settlement of his claim, but 
the plaintiff was not satisfied ; that, although there are some flaws and 
irregularities, in the plaintiff’s proceedings, owing to his not being 
acqtminted with, the legal customs of these parts, they are not 
enough ta Invalidate hji? claim, which is well established by the 
evidence pf his witnesses. The moonsiff accordingly decrees the case 
in his favor. 

Judgment. 

The account on which the suit is founded, is written on plain 
paper. If the remarks of the moonsiff are meant to excuse the 
plaintiff for this irregularity, he has no authority to set aside the 
regulations on the ground of the presumed ignorance of the plain- 
tifll I therefore reverse his decision and remand the case, desiring 
that he will nonsuit the plaintiff, or allow him a reasonable time, 
should there be any special reason for such an indulgence, to get the 
paper stamped ; when he will decide the case de novo. The moon- 
siff will not neglect to fine the plaintiff’s vakeel for filing such a 
document in contravention of Civile 1, Section 18, Regulation X. 
of 1829. 

The value of stamp for appeal will be refunded to the appellant 
in the usual manner. 

The 18th Febeuaey 1850. 

No. 119 of 1848. 

agmnBt the deemon of Mguhee Makomud Ally Ashruff^ Moonsiff 
of Behaf^ dated 22nd May 1848. 

Khooblal Mahtoon, Kunniah Mahtoon, Chummnn Mahtoon, and 
Rajaram Mahtoon, Appellants in the same suit of Buckhban 
Singh, (Plaintiff,) Res|»ndent, ^ ^ 

v^sus 

The Apj^llants, Kokil Chand Mahtoon, Jeun Mahtoon, Neila Mah*- 
tpn, Bueema Chand Mahtoon, Choolun Mahtoon, Joomun Mahtoon, 
Bhola Mahtoon, and Tpril Mahtoon, (Defendants.) 

This suit was instituted on the 20th September 1847, to recover 
possession in 4 be^^|» 6 biswas, out of 13 beegahs of land, apper- 
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taining to mouzah Akhburpoor Soosandee, pergunnah 
Behar, with mesne profits &om 1247 to 1254 F. Shit at 

m^s 221-4-10. ^ ’ • , ' . ' ' t • ' 

The plaint sets forth that the vill^ itl q.uestioh^ 
resumed by Guvemment as an invalid lakhiraj;.tenurei,' necoiraed in 
the name of Shah Ruzzeeoollah Dervaish, a permanent settlement 
was made of the same with the' plaintlfi, and. other mirties, his. 
co-sharers, from 1247 F., on a jnmmah of rupees 168. The defen- 
dants are in posi^ssion of two different, patches of lai^, partly 
occupied by houses, and partly under cultivation, Oalled re^i&cfivelyi 
Chutterputtee Khunda and Dnchnee Khunda, which were settled 
with the plaintiff and his co-sharers bdon^i% to ‘ mouzah Akh- ; 
burpoor. By present measurement the' area of these two parcels 
of land is 17 Megahs, of which defendants keep forcible possession 
and refuse to pay the rents. The plmntiff therefore brings this suit^ 
for his portion, which is, one-fourth of the land usurped by the 
defendants, with mesne profits of the same from l247 to 12^4 F. 

Kokil and Jeun make no answer. . 

The answer of the other defendants, is in substance to the effect, 
that mouzah Akhburpoor consists of three divisions, two divisions 
are altumgah, and one is a nizamut mehal. One altumgah divi- 
sion called after the name of Abdool Kasim Khan, was seiued with 
Deokee Nundnn and Hukeem Futteh AIE The other tenure, 
called altumgah Ruzzeeoollah was settled with the plaintiff, and 
the nizamut mehal, settled at the time of the decennial settlement, is 
held mokurmree by the defendants Rajahram, phummun, Knnniah, 
and Khooblal Mahtoon. The lands of the& three divisions of Akh- 
burpoor are separate and their boundaries, are distinct The land 
called Chutterputtee Khunda is comprized in all the three" divisions, 
but so far as the same belong the altumgah divisions, that is, 
already in, possession of the ^aiiitiff, and “the party with whom the 
tenure called Abdool Kasim Khan has been settled. As to the 
land called Duchnee Ehunda, there is no such within ai^ of the 
divisions of Akhburpoor, but a patch so called, lies in the village of 
Rampoor Chundwarah, the property of the defendants, to which of 
course, the plaintiff can have no claim. 

The moonsiff records, in his decision, that the question to deter- 
mine is, who is in possession of the tjco parcels of md called. Chut- 
terputtee Khunda and Dnchnee Khundt^ which, at the time of 
settlement of Akhbtttn^r, was in the possession of Kokil Chand 
and Jeun Mahtoon. It is, the moonsiff observes, sufficiently clear 
from the statem^t of ^e defendants, that they are in possession, 
and they daim it as part of the' mehal held by mem in mokorruiea 
Now, as ffie land^m dispute (the*ffibonriff ^xmtinnes) was given in 
settlement to the' plaintiff and,hiif co-sharers, they have a clear right 
to it; but as it is not proved that the land occniaed bjr the housra, 
to which the plaintiff lays daim, was induded in his settleih£tot. 
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lus right to Aat is not estoblished. The moonsiff, therefore, decrees 
the ttit , m por rf.the plemtiff, for the land described as cultivated 
together with >^^.claimed on account df the same, and costs 
* Hetots the dwree, ^hst Idiooblal, Kunniah, 
Ch^mmun^RajW; Sfahb)on, Koldl* dund, and Jeun Mahtoon, 
relepalnc the otl|te defendants, whom the moonsiff considers to have 
00 share indisposses^g the-pbSptiff. 

in their atoekl, that whatever lands the 
plaintiff IS entitled to by Ae terms of the settlement, that he already 

. \ JXTDGMEltT. ^ 

There is no dispute that the plaintiff, a f^art, proprietor of the 
resumed altumgah tenure m Akhburpoor, has a right to his portion 
,01 wbatOTer lands were incluifed in the settlement of that estate 
made with him and his co-sharers. Thepnly questions are, may 
he not be already in possession ? and, if not, who is ? These essen- 
b^points are by no toeans plahrly, apparent, nor can they be satis- 
taCtonJy known without a local investigation. I therefore annul 
me decision of the lower court, and remand the case in order that 
measmes may Ite taken to ascertain on the spot what the two kit- 
f Chutterputtee Khunda-and Duchnee Khunda are, 

which Kokil Ohund and Jeun Mahtoon, petitioned to be allowed 

remwked, the plaintiff has an 
undoub^ nght This done, the moonsiff will decide the case de 
^ The-^p foT the^ appeal is to be refunded in the usual man- 


^ The 18th F|pitAET 1850. 

. * ^^o. 161 of 1848. 

Ajymil ogaiMtthe of Sheikh Kmirn Alii, former Additional 

• „ JWooiMijf of Oya, dated 15th July ISJS. 

* . . . Haim Raj, (Defendant,) Appellant, 


tereus 


• ®“thore5 Sabo, (Plaintiff,) Respondent 
This suit wm instituted onShe 27th March 1848, to recover the 

defend-.. to 

Jdniito to, Mrafa of toe lend, bef dMd, tte 
Iw pnly ^ived 7 ru^erf out# the amoi&tt»f it 3 that wliathe 
and?t^tth64ond conditions the payment of 
^ ft nSSSW “ to R^lft^n Xvf^ 1783. 
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'Judgment. ♦,, , ..^.V 

The bond stipulates for illegal interest, \ifhtch is therefor^* 
felted ; the dec^ of the lower court is accordingly ami^edf .ai|d 
costs in proportion. • 

The 19tH'Febbuab71850. ^ * 

No. lef of 1848. ^ . 

Appeal againet the deciaion of Syud Tuffuzzul Hqaeein Khan, Moomiff of 
Gy a, dated Wth Juguet 1848. 

Gobind Pandey, (Plaintiff,) Appellant, 

* veraua 

Shew Saliae Dass, (Defendant,) Respondent. 

Tins suit was instituted on the 11th November 1846, to contest 
an illegal distraint. Suit valued at rupees 101-8-6. 

The plaint sets fbrth that the de£||idant, calling himself the pro- 
prietor of 5 bee^ahs of land near Punejnutee Aknarah, in the town 
of Gya, attached the property of the plaintiff for alleged arrears of 
rent on account of 1 beegah 15 dhoors of land, to tfie amount of 
rupees 101-8-6. The plaintiff sues to reverse that attachment 
pleading, that the attachment was for arrears due more than one 
year; that the demand made was for the single year of 1254 F., but 
yet the jumma-wasil-bakee contained thirteen months kiart; tliat 
the plaintiff only holds 10 cottahs of land, whiph has been in his 
possession for years on a rent of 4 rupees. On these grounds, he 
contends that the attachment ought to be set aMd^. 

The defendant, in liis answer, affirms that the land in and near the 
city never pays a less rent thait ^rupees per biswa ; and that it 
will be ascertained on measurement wbethl&r the plaintiff holds the 
quantity of land stated in the jumma-wasil-bakee or not • 

The moonsiff remarks that, according to tfiq^laintiff’s denre, he 
went himself on the ground and had the plaintiff*^s holding measured 
before him, when the quantity of land in his possession was 
ascertained to be 14 biswas. Allowing tlierefore the defendant’s 
rate of assessment of rupees 2;4 per biswa to be fair, the moon- 
siff upholds the attacltment for rupe^|^i-8, and costs in proportion, 
and sets aside the defendmt’s claim^r^e femainder. 

Against this ihe plaintiff appeall ilrgih^ the same grounds as 
those contained in the plaint 

« " JUDQ^^S^ 

The attachment is igyKality desired to en&rce an ificreaaed rato 
of assessment, over what the appeOimt ^laihtifin haa been in ^ , 
habit of paying in fdhn^r years. 'Wliemer such a course is tibe 
proper tme, under the circamstanee8.it is not now.necMpa^ 
consider, as the attachment, for whatever purpose resoited.'tojceniuit 
« * »30 
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stand. Tlie demaudj it is cli^ar, wad excessive in the extreme^ whether 
the rent be taken to be what the plaintiff asserts he has usually 
paidj or whetjaer it be the sum allowed by the moonsiff, as a fair 
assessment.' This is ground enough to set it aside; besides which^ 
the demand comprising thirteen months kist in one year was illegal 
and the quantity of land on which the defendant claimed rent was 
not much more than one-third the quantity stated to be in possession 
of the plaintiff. The attachment was* therefore excessive, unjust, and 
illegal, and as such ought to have been set aside altogether instead 
of only in part I reverse the decision of the lower court on the above 
grounds, and decree the appeal, with costs against the respondent. 

The 19th February 1850. 

No. ^178 of 1848. 

Appeal apainet the decision of Syud TuffazzuVHossein Khant Moonsiff of 
Gya, dated August 1848. 

Meghoo Rate, (Plaintiff,) Appellant, 
versus 

Shew Sahae Dass, (Defendant,) Respondent 

This suit, instituted on the 11th November 1847, is against a 
similar attachment and by the same party, as in the suit No. 167 this 
decided. The defendant, in the present case, attached the plain- 
tiff’s property to the amount of rupees 65-2 for alleged arrears 
of rent for 1255 F.,'on account of 19 biswas of land. The plaintiff 
pleads that he holds but 10 biswas, for which he regula^ paid to 
the defendant’s predecessor, a yearly rent of 4 rupees. The defen- 
dant contends, that land in ^ <^city rents for rupees 2-4 per 
biswa, at which rate l^e hasH'right to demand rent from the 
plaintiffs. 

Theinoonsiff, as in tfae case before mentioned, went himself to the 
spot, measured the Iwd, and found 13 biswas in the plaintiff’s 
occupation; on which, allowing the defendant’s rate of assessment, 
he upholds the attachment to ue extent of rupees 29-4, and costs 
in proportion, and sets asido the attachment for the remainder of 
the claim. 

The attadunent, like the one In Na 167^ (in whi^h the defendmit 
is the same as in this csie,) appears to have been resorted to as ihe 
quickest and readiest way of liompelling.tiie plaint^ the alleged 
cwfonlter, td^pomeintOgthe ddendant’s terms in regar<rto the amount 
his {unessmeni Tl^at amount is oUect^^ by the plaintiff, and 
is, acobr^^ to his statement* nearly murteen J^es over and above 
tM amount ne has beeih in the halm of paying,as rent for his land. 
Then^pdiitmnsattthorire an^ntfiaohmcht for arrears certainly; but 
it is absufd to suppose that they empower a landlord to attach the 
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property of his under-tenant to any amount he pleases ; an attach- 
ment can only be considered legal when (as in a summary suit for 
rent) the amount claimed is the . same as what the tenure has paid in 
former years. When a new or enhanced demand is made^ the regula- 
tions prescribe that the tenant be served with a notice, &c. In the 
present case, no such notice or ; intimation of an intention on the 
defendant’s part to raise the rents was communicated to the plaintiff, 
but the defendant proceeds to an attachment claiming fourteen times 
the amount stated by the plaintiff to have been the regular rent of 
his lands. Under such circumstances, the attachment cannot, in 
my opinion, be upheld, and I accordingly reverse the decision of the 
lower court, decreeing the appeal, with costs against the respondent. 


The 21st Febbuary 1850. 

No. 196 of 1848. 

Appeal againet the decision of Moulvee Syud Hummeedooddeen Ahtnud^ 
Moonsiff of Aurungabadi dated ^th November 1848. 

Bishnath, son of Jeeb Lai Singh, (Defendant,) Appellant, 

versus 

Humam Singh and Davee Lai, (Plaintiffs,) Respondents. 

This suit was instituted on the 8 th January 1848, by the plain- 
tiffs, to contest an illegal attachment of their property made by the 
defendant for alleged arrears of rent of 1255 F., amounting to ru- 
pees 74-3-9, the plaintiffs pleading among other grounds that the 
attachment was illegal, as they had not been served with a jumma- 
wasil-bakee account either previous to or at the time of the dis- 
traint. ^ 

The defendant, in his answer, ''pleaded that the plaintiffs were in 
arrears, and that the attachment was jusf ; but he took no notice of 
the obmction to the legality of the attachment advanced by the 
plaintiffs. 

The moonsiff decreed the suit in favor of the plaintiffs, declaring 
that the attachment was illegal on the ground that no jumma-wasiC- 
bakee was furnished to the plaintiffs prior to or at the time of the 
attachment of their property, as required by Section 13, Regula- 
tion V. of 1812 ; and this decision being correct in point of fact, and 
agreeable to the letter of tho Regulation cited, I hereby confirm it, 
and dismiss this appeal, with costs. 
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Thb 22nd FebbdabT; 1850. 

No. 197 of 1848. 

Appeal ttffttinet the deeieion of Syud Tujfwml Hoteein J^an, Moaneif 
of Oya, dated 18M September 1848. 

Morad Khan, (Defendant^) Appellant, 
vereue 

Sheikh Basir Alii, (Plaintiff,) Respondent 

This suit vras instituted on the 11th Januaiy 1848, to recover the 
sum of rupees 214, the principal and interest of a note of hand, dated 
21st ZUhij 1255 F. 

The plaintiff states that the defendant, on the date above given, ^ 
borrowed of him ru^s 211, for two days, in order to pay the amount * 
of a decree against nim, in the hands of Meer Ahmud Alii, and he 
gave a note of hand for it, the amount of which the plaintiff now 
seeks to recover with interest. 

The defendant denies the debt and the execution of the note of 
hand. He pleads that the suit is brought at the instigation of Meer 
Ahmud Alii and Fuzzul Imam Hossein, with whom the defendant 
is on bad terms, having had frequent quarrels with them, which 
have constantly led them into the criminal courts; when the above 
parties not having been able to do any injury to the defendant, 
tiie^ have resorted to this fictitious suit for that purpose. As for the 
plfmtiff, the defendant knows no such person, and as to the execu- 
tion of the note, the defendant was 25 koss off from the place where 
it is allcffi^ the monib;^ was borrowed, on the date borne on the note ; 
besides u the transaction was true, that note would have been written 
on a stampt paper, and the defendant would have been required to 
put his seal to it : lastly, as to ^e purpose for which the money 
M said to have been borrowed, %ie defendant denies that Meer 
Ahmud Alii ever had a decree out against him, nor does the defen- 
dant know such a person. 

. The moonsiff observes that, letting it be as the defendant says that 
there is enmity between him and the parties named, nothing has 
bedn proved to shew the plaintiff’s connection with those parties ; 
that i^m the inspection oi certtun papers filed by the plaintiff, re- 
fetiim to the case of Mr. vereue the defendant, he then plead- 
ed the same thing as the origm of that suit ; so that it would secan 
t^ was his nsual practice to escape from his liabilities. As the plaih- 
tiff’s witiiessM had |TOved the debt, and the defendant’s witnesses 
were contradictory, and as the d^endant would not deny the debt 
mi oatii> (tl}e plaintiff being willing that the case should be so decid- 
ed*) the moonsiff: considmed the debt a just (^' and accordin^y de- 
oi^.lhe'claim.^.. 

•Bl ai^eal, it is i^bided that the evidence on. the part afr-the jdain- 
tiff fSK^ved titst the^iM^ ^ not in the defmdant's nandwxiting, and 
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that his owa statement was fully made nut by the evidence on his 
side. 

Judgment. 

That the defendant borrowed the money, and that he gave a note 
for the amount is fully proved. ^ Whether he himself wrote that 
note with his own hand is no matter ; he gave it as his acknowledg- 
ment, and that is enough. Such being my opinion, I confirm the 
decision of the lower court, and dismiss this appeal, with costs. 

The 23bd February 1850. 

No. 171 of 1848. 

Appeal against the decision of Moulvee Mahomud Ahdool Luteef former 
Acting Moonsiff of Jehanahad^ dated 13M August 1848. 

Doorbeejey Singh, (Plaintift*,) Appellant, 
versus 

Meer Khoorshaid Alii and Meer Reazut Alii, (Defendants,) 
Respondents. 

This suit was instituted on the 23rd March 1848, to reverse a 
collusive decree, passed by the moonsiff of Jehanabad, dated the 
12th December 1846, 

The plaint sets forth that the village of Saadutpoor Bhuddur was 
purchased by the plaintiff in his own name, at a sale for arrears of 
revenue, held at the office of the collector of BeRar, on the 30th July 
1842 ; and that, after the payment of tjie full purchase money, the 
plsuntiff was put into possession of the estate. Being on terms of 
great intimacy with Meer Khoorshaid Alii and Moonshee Ameer 
Alii, on account of their joint purchase together of mehal Pakur 
Deeh Mulleeharee, the plaintiff deposited the papers relating to his 
estate of Saadutpoor Bhuddur with Khoorshaid Alii, and giving 
him charge of his share of the collections of Pakur Deeh Mullee- 
haree, the plaintiff himself proceeded to Calcutta, to look after a 
case in appeal before the Sadder Court, in respect to the sale of the 
last mentioned property, brought by the former proprietors. While 
in Calcutta, the plaintiff beam that defendant Khoorshaid Alii, 
liaving brought two suits for arrears*of x^nt against Meer Reamt 
Alii and Meer Dumree, in which he styled himself the proprietor 
and purchaser of Saadutpoor Bhuddur, ^t those persons to confess 
judgment^ and the moonsiff of Jehanaba<^ before whom those cases 
were brought, accordingly decreed both cases in his favor, within 
seventeen days from the date of their institution. The plaintiff wrote 
the particulars of this iniquitous affair to the judge, and Us son also 
stated them in a petition, when he was reform to the civil court in 
a regular suit, if ne desired to have the decrees for rent rovers^. 
The plaintiff accordingly brings this suit to reverse the d^ee 
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against Meer Beazut Alii ; and he has instituted a separate one in 
tlie case of Meer Dumree. 

Khoorsbaid Alii makes answer that the plaintiff has no concern 
or interest in the village of Saadutpoor Bhuddur, nor did he provide 
the money for which it was purchased, nor was he ever in posses- 
sion. Tlie fact is that defendant bought the village in the name of 
the plaintiff, fearing to do so in his own name, because bis wife’s 
brother had a share in it Hazareelal mookhtear paid the purchase 
money on the part of the defendant, since which time the defendant’s 
umlah have been engaged on his part making the collections ; tliat 
defendant is in possession can be proved from the village papers, by 
the measurement of the revenue survey, and by several dakhillas 
for revenue; that as to the suits for rent decided in his favor, the 
parties confessed judgment, because the claim of the plaintiff was 
just, and not because there was any fraudulent compact between the 
parties. 

Meer Reazut Alii makes no answer. 

The moonsiff remarks that the possession of the defendant is prov- 
ed by the evidence of his witnesses, who are the cultivators ; also 
by the depositions of the sudder ameen, the additional moonsiff, and 
the umlah and vakeels of the courts ; that as to the evidence of 
the plaintiff with respect to his possession, his witnesses are not to 
be credited ; and that, until he brings a regular suit to establish his 
right of possession, he cannot be heard in a matter of the nature now 
preferred by him. The moonsiff accordingly dismisses his suit. 

« Judgment. 

The rightful owner of the estate, in the eye o^ihe law, is the cer- 
tified purchaser. To award the rents of his estate to any other 
party is to give him what he has no title to. On this ground, the 
decrees for rent were impropeir, and as there is every indication that 
they were obtained collusively, I reverse the order of the lower 
court, and decree this appeal, with costs, declaring the decrees 
for rent obtained by the respondent to be null and void. 

The 23rd February 1860. 

No. 172 of 1848. 

Jppeal against the decision of Moulvee Mahomud Ahdool Luteef 

fonner Acting Moonsiff of Jehanabad, dated 13^A August 1848. 

Doorbeejey Singh, (Plaintiff,) Appellant, 
versus 

Meer Khooshaid AlU and Meer Dumree, (Defendants,) Respondents. 

The potlicalars of this case are exactly similar to those already 
recorded in the previous suit, and it is therefore unnecessary to re- 
peat them. The like order is applicable, and it is therefore, ordered, 
that this appeal be decided, with costs, a copy of the judgment in 
suit 171 being placed with the record. 
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The 23rd February 1850. 

No. 180 of 1848. 

Appeal against the decision of Sheikh Kasim Alii, former Additional 
Moonsiff of Gy a, dated Sth August 1848. 

Gujjadhur Rae, Beeroo Pandey, and MuhadeoPandey, (Defendants,) 

Appellants, 


Teelookee Pandey, (Plaintiff,) Respondent 

This suit was instituted on the 11th March 1848, to recover 
rupees 150, being a moiety of the estimated collections on account of 
jujmanka fees from residents in Gya and other places, made from 
Assin 1254 to Maugh 1255 F. 

The plaint sets forth that the plaintiff and one Ticca Pandey were 
the priests for the performance of certain religious ceremonies and 
rights, in the places above mentioned ; the proceeds obtained from 
which were divisible, in e<^ual parts, between the above named 
parties. Ticca Pandey having died, he was succeeded by Beeroo 
Pandey and Jankce Pandey, whose interests being put up to sale, 
on account of a decree, (jujjadhur Rae purchased it. Beeroo 
Pandey was, however, retained to conduct the religious duties called 
for, the plaintiff and Gujjadhur dividing the proceeds, but since the 
time stated in plaint Beeroo Pandey has withheld the payment of 
tlie plaintiff’s share of the collections, and the plaintiff is con« 
sequently obliged to sue him for it in conjunction with the other 
defendants. • 

The defendants ffiftke answ^er that the suit ought to be dismissed, 
as the plaintiff doer not give the names of the several parties from 
whom the alleged collections were made, nor does be say how much 
was collected from^. each ; that so far from the defendants having 
appropriated more than their share, the plaintiff has received certain 
sums of which he has paid no part to the defendants, and for which 
they have brought an action against him which is now pending. 

The moonsiff decreed the claim, remarking that no objection had 
been made, that the amount claimed had not been collected, and the 
defendants had adduced no proof in support of their statements. 

JUDGMEIIT. 

• 

The iiiTestigation ia incomplete. Some attempt should have been 
made to ascertain, what the amount (during the period^ on account 
of jujmanka fees was, and whether the plaintiff (as alleged by the 
defendants) did or did not make certain cdlections, of which, he has 
rendoc^ no accoimt and givffli no rortion to the defendants. ' I re- 
mand the case that this may bo done, when the lower coni^ will 
decide &e suit de novor The ^ alue of iihe stamp hxr the dppe^ wiH 
he ponded to the appeSant jn the usual manner. , " 
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The 23ri> February 1850* 

No. 181 of 1848. 

Appeal ayaimt the decmon of Sheikh Kusim AllU former Additional 
Moonsiff of Gya^ dated ^th Augmt 1848. 

Giijjadhur Rae^ (Plaintiff^) Appellant^ 
verem 

Toelookee Pandey, ^Defendant,) .Respondent. 

This suit being the. counter one to the preceding one, which has 
this day been remanded for further enquiry, it is necessary that this 
suit be sent back too. Ordered accordingly, the value of the stangip 
for appeal being refunded in the usual manner. . 



ZILLAH EAST BURDWAN. 

Phesent: JAMEB^ALEXANDER^Esq.^ Officiating Judge. 

1 The 5th Febeuary 1850. . " . 

„ “ " Case No. 30 of 1849. ^ ^ 

Appeal from the decision of Moomhee Mahomed Sayem^ Sunder Ameen of 
Burdwauy dated the 2^th June 1849. ' ^ 

Suroop ChundeT MuUick^ (Defendant^) Appellant^ 
vereus 

KureemK>on-nissa Beebee, Mohes Chunder Chowdry, (Plaintiffs,^ 
and Moonshee JMahomed Mozuffer and others, (Defendants,) 
Respondents.. < • . * 

Plaintiff sued to Irecover a sum adjudged under a collusive 
d|^.Gree for rent for the year 1253, obtained by the first defendant 
Moonshee Mohummed Mozuffer and others against the last , named 
defendants, Surr 9 op Chunder MuUick and others.'^ 

The plaintiff asserts that in the year 1220* her ancestor, Essina 
Beebee, bought beegahs 31-13, bearing a jumma of rupees 31-10 
annas in menal Eftagaon from one Ramkaunt Ghose : this jumma 
passed in free gift to Mariam-oon-nissa, and from Mariam-oon-nissa to 
the plaintiff. The laud thus purchased and conveyed in gift was 
let in lease to Surroop Chunder Mullick and Bhyrub Chunder Mul- 
lick, who renewed their acknowledgme^ts on the accession of each 
donee in the year 1253 ; the leas^ of these parties expired, and the 
land was let to Mohes Chunder jChowdry ; a collusive suit was then 
got up between the former lessee and the zemindar of the village, 
and a decree was obtained in favor of thg latter. 

It .appears from the inspection of the recoji^ ^that the case of the 
plaintiff is fully supported by all the documents on which she relieil : 
she^^has failed to file {he, deeds of gift by which the holding in ques- 
tion descended fimm the firstfoocup^t to herself; but the question 
of her occupancy in succession to^lEssina and Mariam-oon-nissa h^ 
never been raised : there is ample and sufiScient proof that Raihktuijdt 
Ghose sold the land to Essina Beebee: although the tiile of the 
vendor is impugned oy the appellants, who Set up a l^e of theit 
own, yet the assertidns made, whether in supped of their owii UlJe 
or in impugning &6 plaintiff’s, are tmsupMrted bV documeutaiy 
evidence, and are in themselVes too frivdous" to require hoti^^ 
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There is sufBcieiit proof that Sctrroop Chtinder was a lessee under 
the plaintiffs^ and there can be little doubt that the plaintiffs were in 
full possession up to the year 1253. The decree obtained by the 
respondents appears entirely collusive^ and J:he sudder ameen has 
exercised a right judgment dn decreeing the recovery of the sums 
adjudged under it The only tangible ground of appeal is that the 
deed of gift by which the holding passed into the hands of the pre- 
sent plaintiff^ is not in the record. As the original conveyance to the 
plaintiffs ancestors and predecessors and her own subsequent occu- 
pancy are clearly proven^ and her succession is not disputed^ it is 
not necessary to insist on the production of this document. 

Ordered, 

That the appeal be dismissed. 

The 7th February 1850. 

* Case No. 31 of 1849. 

Appeal from the decision cf Moonshee Mahomed Sayem^ Sudder Ameen 
of Burdwan, dated the 28M June 1849. 

Eamdhun Gliose and others, (Defendants,) Appellants, 
versus 

Mr. Rooke, (Plaintiff,) Respondent. 

Plaint for a sum of rupees 495, principal and interest due on a 
bond, dated 16th November 1847. 

The defendant (appellant) admitted the existence of the bond, but 
pleaded that it was executed under duress. He j^uts in as evidence 
certain proceedings from the criminal court, from which it appears 
that, six days after the alleged execution of the bond, he brought 
an action for assault and duress in the criminal court ; that the 
assistant magistrate, considering his plaint false, sentenced him to im- 
prisonment, that on appeal froih this decision the judge recorded 
nia opinion that the assault was4o a certain extent (eiknow) pro- 
ven, that the assistant magistrate had shewn no sufBcient grounds 
for his assumption that the plaint Vras false, that the court did not 
investigate the question as4;o whether thjp bond was properly taken 
or not” , 

The plaintiff (respondeiit) brought an action on the bond. The sud- 
der ameen, discrediting evidence to tholleged duress, gave a decree 
in favor of the holder of the bond. Against this decree the present 
appeal has4)een brought 

Judgment. 

The sudder ameeu discredits the evidence regarding the alleged 
duress, beciause iie tol&idders that the prinbipdi witness to the 
assault and' net to be trusted^ be- 
m\m the plaintiff was at t^at tune proSocuting him in another case 
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in the criminal court A .very material fact is here misstated. The 
prosecution in the criminal court was not undertaken until three 
months after the eddence of Hurgobind in this case had been taken ; 
it is evid^t that the latter prosecution' grew out of tlie former, for 
the plaintiff, although he had takeii a bond from the defendant for a 
debt arising out of the alleged non-performance of a contract, still 
endeavoured to enforce the performance of that contract by a suit 
under Regulation VIL 1819: in this suit he also included Hurgobind, 
a chuprassie, whom he considered culpably negligent. TJiis state- 
ment of facts completely alters their bearing on the credibility of 
the witness. His evidence as to the illtreatment of the appellant 
(defendant) is clear ; there is also other evidence which clearly bears 
out the opinion of the session judge that the assault was to a certain 
extent proven. The sudder ameen has confined himself to this 
point : having arrived at an opinion the reverse of that of the session 
judge, he has pronounced the bond to be a good and valid instru- 
ment : where, however, an assault has been proven, the evidence to 
the detention and imprisonment will be more readily admitted. The 
case of duress appears to have been established. The decision of the 
sudder ameen cannot be upheld. Further inquiry as to whether 
the bond was duly taken appears unnecessary. 

Ordered, 

That the decision of the sudder ameen be reversed 

Thf 7th February 1850. 

Case No. 32 of 1849. 

Appeal from the decision of Moonshee Mahomed Sayem, Sudder Ameen 
of Burdwan^ dated the 20tA July 1849* 

Dhun Koond and others, (Defendants,) Appellants, 
verms 

Chummun Singh and others, (Plaintiffs,) Respondents. 

Suit for the recovery of rupees 697, deposited in trust with the 
defendants. . ^ 

It appears that at a local court held by the sudder ameen on 
the 14th of July, the parties agreed to certain conditions under 
which a suit for 697 rupees was to be compromised by the payment 
of rup^s 425 by instalments, and 'promised to execute a deed 
containing the same on the 16th July. Being called on the 20th, 
in pursuance of their agreement, to complete their bond, the plaintifiTs 
(respondents) objected to sign the deed unless one Raja Ram was 
made witness to it; the dmendants were called on to produce this 
witness, but declared their inability to do so. On the same day the 
sudder ameen drew up a roobukaree, decreeing the sum claim^ 
acGoriRng to some of tne conditions recorded in the first pro^^i^ 
of the local court, but altering the others to the prejudice of me 
defendants (appellants,) who were, called on "to pay the whole 
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amount decreed at once^ instead of by instalments as at first agreed 
on; he also decreed costs in opposition to the original agreement. 
The sudder ameen assigned as his reason for this change^ that the 
defendants had failed to produce a witness^ whom they ha4 promised 
to bring forward^ and whose signature the plaintiffs (respondents) 
declared to be necessary to the efficiency' of the bond. 

Judgment. 

In the first proceedings there was no condition as to the presence 
of the witness for whose signature the plaintiffs subsequently stipu- 
lated : it was not competent to the sudder ameen to alter the terms 
of an agreement equally binding on both pariies^ or to impose the 
new condition regarding his signature on the defendants : although 
the sudder ameen notices some subsequent verbal undertaking on 
the part of their vakeels to produce this witness^ yet in the only 
proceeding on this subject, which was reduced to writing, it is record- 
ed that the vakeels of the appellants pleaded their inability to en- 
force the attendance of this witness. 

Ordered^ 

That the sudder ameen be directed to decree strictly according 
to the terms agreed on by the parties themselves, with permission to 
the decreeholder to take out execution for the whole amount of his 
decree should the defendant fail to make good any instalment as it 
may fall due. 

Tkte 15th February 1850. 

Case No. 18 of 1849. 

Appeal from the decision of Moonshee Mahomed Sayem^ Sudder Ameen of 
BurdwaUj dated the May 1849. 

Radha Peearee Debya and others, (Defendants,) Appellants, 

versus 

Hullodhur Ghose, (Plaintiff*,) Respondent 

In this case Radha Peearee Debya and others, having been sold 
out of talooq Radha Nugghur, brought to sale a sub-tenure in it for 
the realization of arrears of revenue which had fallen due during 
the period of their possession of the talooq, and for which they had 
obtained a decree in the principal sudder ameen’s court ; but of 
which they did not take out execution until two years after the sale 
of the parent talooq. Previous to the sale the plaintiff, the present 
respondent, had objected that there was no such tenure as could be 
made subject to sale. This objection having been made in two 
zillahs, Hooghly and Burdwan, was admitted in one and rejected in 
the other, hut was finally rejected by the Sudder; the sale was 
effected^ and the now under review, was brought to set it aside 
on the plea tliat no aalsible rights eddsted. It is pleaded on the part of 
the defendants that there was formerly a jumma known as that of 
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Pran Hurree Gosain^ and that of this jumma a share paying a 
yearly rent of thirty-six rupees was in possession' of the parties 
against whom the decree before tlie principal sudder ameen had 
been obtained. 

It was incumbent on these claimants to prove satisfactorily the 
former existence of the jumma 5 the regular payment of the rent^ and 
the possession of the jummadars oi: jotedars at the time of sale. 

The former holders of the tenure have not come forward them- 
selves. 

The documentary evidence to the existence of the tenure is a 
notice of it in some butwarah papers prepared in 1205, but these 
are not a good and sufficient record. ‘The defendants rely chiefly, 
for the establishment of their claim, on the production of certain 
decrees, which they had on various occasions obtained against the 
parties holding the jumma: these latter merely shew that the tenants 
of the land were allowed to hold at the same rent ; but they do not 
shew that they had any such title to hold at that rate as would con- 
stitute a transferable tenure. The very neglect to pay their rents 
until they were levied under a decree would at once put an end 
to any title based on prescription. On the part of the purchasers at 
the sale it is shewn that the holders of the tenure had on various 
occasions styled themselves talooqdars, and they (the purchasers) in- 
stance the fact of tenants havmg abandoned their holding on 
the occurrence of the sale of the present talooq as a proof 
that they did not consider themselves possessed of any tenure 
that did not fall with the talooq itself : this shewn to be the 
case. The sale of the putnee Radha Nuggur took place in 1250, the 
purchaser took possession of the lands of this disputed tenure in 
common with the rest of the property, and no attempt was made 
to disturb him until it was attach^ in 1252 in execution of a decree 
for outstanding arrears. The sudder smeen has decided that the 
defendants have not established the existence of any tenure such as 
is contemplated in Sections 18 and 19, Regulation VIII. of 1793, and 
Section 29, Regulation VII. 1793. I concur in this opinion, and 
therefore uphold his orders directing the reversal of the sale. 


• The 16th Februabt 1850. 

Case No. 257 o£ 1849. 

Appeal from the dedeim of Kazee NazirooUdeen^ Moons^ of Indoze^ 
dated the 29th May 1849. * 

Aullodhur Singh, (Plaintiff^) Respondent, 
versue 

Ramsoonder Ghosal, and others, Defendants. 

Parja Debya, Claimant, Appellant 

^ Claim, rupees 213-13-9. 

The origin^ case was for the assessment of 45 beegahs ih Kanoo 
Battee. 


7 
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Plaintiff sued first defendants and obtained a decree for resump- 
tion of the above land, which decree having been upheld by the 
judge, the plaintiff instituted a suit for the assessment of the rent. 
IPana Debya then stated that the plaintiff had measured certain 
lands of hers in his lot 

The moonsiff having admitted the claim, the judge sent the case 
back for investigation as to whether the land was included in the 
resumption decree or not, and whether it be satisfactorily proved 
that it is in the possession of those who were no way concerned in 
the resumption suit” The moonsiff has given effect to the first 
part of these instructions, but has entirely neglected the others, but 
has decreed the case against the claimant on the sole ground of the 
lands having been in the resumption decree. The case must be re- 
turned to him to complete inquiries on the latter head also. 

The 19th February 1850. 

Case No. 261 of 1849. 

Appegl fr<m the decmon of Mr. J, S. Bell, Mooneiff' of Burdwan, dated 
the llth June 1849. 

Koochil Ayah, (Defendant,) Appellant, 
vereus 

Imam Buksh, (Plaintiff,) Respondent 

In the suit instituted before the city moonsiff, the plaintiff sued to 
recover possession of a cow, which had been given over to the de- 
fendant under Act IV. of 1840, The grounds of the plaint were that 
the cow had been bought with the defendant’s money. Witnesses were 
brought forward by the defendant to prove that she had delivered 
to the plaintiff 12 rupees for the purchase of a cow in the month of 
Maugh. On the part of the plaintiff it was shewn that he purchased 
this cow in Poos. This point having been established by a reference 
to the books of the seller of the cow, the moonsiff' considered that 
the defendant’^ case was not established, decreed against her. 

The defendant, however, appeals on the ground that the reference to 
the books was irregularly made, and that 3ie vendor was not himself 
summoned into court to prove them. The books were the regular 
accounts of a gentleman in trade, who made entry of it amongst his 
regular business ^transactions. TTnder these circumstances it does 
not appear necess^ that the time of the courts should be further 
occupied wilji taking evidence to a fact already suflSciently proven. 
The appeal is dismissed* 
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The 20th Febbvabt 1850. 

Case Na 262 of 1849. 

Appeal from the decision of Kaeee Na^irooddeen^ Mooneiff of Inddeot ^ 
dated the 2Btk Map 1849* 

Ram Mohun Bonnerjea and others^ (Plaintiffs^) Appellants, 

veretis 

Juggernatli Roy and otheni, (Defendants,) Respondents* 

This is a claim to assess 16 beegahs of land resumed under Sec- 
tion 30, Regulation IL of 1819. 

The nankar lands of the former proprietors of pergunnah Bishen- 
pore were, when that property came into the hands of the rajah of 
Burdwan, formed by nim into one mehal called the Sunnaputtee 
mehal, which was let in putnee. The task of subjecting the lands 
to assessment was left to the putneedar. In pursuance of his right 
to assess these lands tlie putneedar brought a suit under Regulation 
IL of 1819, against the holders of 16 beegahs of Sunnaputtee land 
in mouzah Hanseepookur, in the above pergunnah. In this suit the 
defendant pleaded that the lands which he held in Hanseepookur 
were not part of the Sunnaputtee mehal, but of his own* lakliiraj 
land held under a distinct sunnud. 

The collector rejected the sunnud and declared the lands to be 
nankar. An action was then brought to assess these lands in execu- 
tion of the above decree. ^ 

The moonsiff has dismissed the plaint, because the lands were re- 
sumed without having been defined and measured, and, there is now no 

K f that the lands proposed to.he subjected to assessment are the 
s that were resumed. Although the position of the lands were 
not defined in the resumption decree, yet the nature and description 
of the lands is sufficienUy explained: they were the lands of the 
Sunnaputtee mehal. The witnesses before the ameen deputed by 
the moonsiff depose that the lands now pointed out by the plaintiff 
are those of the Sunnaputtee mehal. If the eviden^ of these wit- 
nesses is worthy of credence, there is sufficient identification to war- 
rant the treatment of ""these lands as those that were resumed as 
forming p^^t of the Sunnaputtee mehal. The moonsiff does not 
notice this identification of the lands. 

Obdebed, 

That the case be sent back to the moonsiff to enquire more carefully 
whether the lands now pointed out by the plaintifl; were generally 
known as those of the Sunnaputtee mehal Should euch prove to 
be the case, there can be no reason for not bolding them to be iden^^ 
tical with those declared liable to resumption under the cdlector^s 
decree. 
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The 21st Febehabt 1860. 

. ' Case N<>. 263 of 1849. 

A^Bulfrom the deemon of Nohin Eisto Paulit, Moonsiff of Cuttouh^ 
dated the 29th May 1849. 

Ram Chunder Mundtil^ (Defendant^) Appellant, 

t 

versus 

Sheeboo Soondree Debya, (Plaintiff,) Respondent. 

The plaint is on a bond for rupees 161 : the instrument is duly 
attested : the defence is that the defendant was in the hospital at 
Burdwan, at the time of the alleged execution of the bond. 

The moonsiflf, having failed to obtain evidence in support of the 
defence, has decided in favor of the' plaintiff. The defence, already 
supported by a certificate, admits of easy proof from the books of the 
hospital, and the evidence of the hospital attendants. The moonsiff 
has not made sufficient exertion to clear up this point. The case must 
be sent back to him with orders to examine the Wks of the hospital, 
and take the evidence of the hospital attendants, and t|ien to decide 
the case. 


The 2 1st February 1850. 

t 

Case No. 266 of 1849. 

Ajipeal from the decision of Tuffuzzool Ruhman, Moonsiff of Owsgong, 
dated the 2Uh May 1849. 

Gokool Chunder Takoor and others, (Plaintiffs,) Appellants, 

versus 

Gholam Abed Khan, (Defendant,) Respondent * 

* 

This was a suit for the balance of rent in the ^ears 1253 to 
1 254. The defendant pi'oduced a receipt for the detailed payments 
of 1253, but could not produce any for 1254 ; but there is evidence 
of payments made by assignments on the under-tenants, and also of 
an adjustment of accounts, up to the year 1254, between the defen- 
dant and plaintiffs’ ^omast^lL The claim on the ^t of the plain- 
tiffs was not ^established by th^ production^ of tne usual vMage 
accounts, Tlilse were not forthcoming, having been carried off by 
their former gomastah who had left %em. The moonsiff decreed 
a small l^lance of rupees 9; due on account of interest in favor of 
the plaintiffs. I see no reason for disturbing his decisidn. 
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The 2l8T Febbvabt 1850. * 

Case No. 269 of 1849. 

Appeal from the dedeion of Pearee Mokun Banetyea, Moone^ of Kyieif, 
dated the 7th June 1849. 

Anund Moy Dattj (Plcdntiff^) Respondent, 
versus 

Kumul Digwar Dutt, (Defendant,) Appellant 

The plaint was for rent for the year 1254. The defendant 
pleaded payment, but failed to produce the dakhilahs. The claim was 
established by the village accounts produced by the plaintiff. The 
moonsiff decreed in favor of the plaintiff. The grounds of appeal are 
that the defendant was not informed by his vakeel that the moonsiff 
had called for the dakhilas. The grounds of appeal are insufficieiit 
The moonsiff’s order must stand. 

, The 25th Febrxtart 1850. 

Case No. 9 of 1849. 

Appeal from the decision of Moulvee Fuzzul Rubhee, Principal Sudder 
' Ameen of Burdvoan, dated the ^th August 1849 . 

Purmanimd Roy and others, (Defendants,) Respondents, 
versus 

Nubkishore Sircar and others, (Plaintiffs,) Respondents. 

This was a suit to try the right of possesion in an 1 1 annas 
share in a tank con tuning 3 beegahs, 16 cottahs, for the rent of 
which the defendants had obtained a collusive decree under Regu- 
lation V. of 1812. 

The title set up by the plaintiffs is that the tank is included in 
their village of Bussuntpoor. 

The title which the defendants propose to establish runs thus. 
As to one beegah, that it was an old tank conveyed as lakhiraj by 
Rajah Tiloke Ohund to his consamah, Lukeekaunt Bandaree : as to 
2 beegahs, 16 cottahs, that they were purchased by Lukeekaunt 
Bandaree' from one Rammohun Chuckerbuttee, under date 9th 
Aughun 1176: that the whole 3 beegahs, 16 cottahs, having been 
excavate4 "and formed into a tank, were sold by the heir of the 
aforesaid Bandaree, to one Byjnath Buksh under date 5th Maugh 
1196: that Hurree Pershad Buksh, son of Byjnath Buksh, sold the 
same again to the present defendants under date 25th Bhadoon 
1249. This title is supported by a lakhiraj sunnud conveying the 
tank to Lukeekaunt Bandaree : by the deed o^ sale under which 
Rammohun Chuckerbuttee and others sold 2 beegahs, 16 cottahs to 
the aforesaid Bandaree ; by the deed of sale trom the heir of 
Bandaree to Byjnath Buksh; and finally by the conveyance fi*om 
Hurree Pershad Buksh, son of Byjnath Buksh, to present defen*- 
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r dant The sunnud has been very carefully examined by different 
authorities, the majority of whom have considered it to be a forgery. 
I have very little doubt that it is a fabrication. The deed of s^e of 
the 2 beegahs, 16 cottahs has been rejected by the principal sadder 
ameen, because it has been proved by irrefragable evidence that 
Abhie Chum, whose name is subscribed as a shareholder and vendor 
of bis own share, was not alive at the time of the sale. On the 
part of the plaintiffs it has been proved that the tank was measured 
as constituting part of the village of Bussuntpoor, in the year 
1231. On these grounds the principal sudder ameen has decided 
against the claim of the defendants, and decreed possession of the 
tanks to the plaintiffs. 

It will be observed that, between the sale of the tank to Byjnath 
Buksh in 1196, and the purchase of it by the present defendant in 
1249, a period of fifty-three years elapsed. There is no attempt to 

S rove any act or sign of possession on the part of the lakliirajdar 
uring all this interval : on the other hand it is shewn that the land 
was during that period on more than one occasion dealt wdth as part 
of the village of Bussuntpoor. There is but little doubt on my 
mind that the tank once belonged to the lakhirajdars, but was taken 
possession of by the talookdars, of whom the defendant himself was 
one, but who has now endeavoured to revive the title of the lakhi- 
rajdars by way of obtaining possession of the whole tank. 

By the use of fabricated documents he has very nearly brought 
himself within the reach of the criminal law. His appe^ must be 
be dismissed, with co^ts. 
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Pbesekt : HENRY C. HAMILTON, Esq., Officiating Judge. 


The 4th February 1850. 

Case No. 95 of 1848. 

Appeal Jrom the decision of Baboo Gopeekishen Banerjee^ Moonsiff of 
Kotulpoor^ dated 2%th February 1848 . 

Bungsheedhur Dey, (Plaintiff,) Respondent, 
versus 

Kishen Sain and Sadoochum Sain, (Defendants,) Appellants. 

Suit to assess beegahs 20-15 of resumed lakhiraj land in Rugho- 
Hath bazar at rupees 46-2-10 per annum from 1254 B. S. 

Plaintiff, styling himself the durputneedar of lot Juggematpoor, 
states that his predecessor Gopeenath sued for the resumption of 
these lands, ancl obtained a decree in his favor for five parcels on 
the 23rd July 1845. Defendants appealed; and plaintiff, having be- 
*come the durputneed^ by private purchase on the 23rd Sawun 
1252 B. S., carried on dlie appeal: eventually it was decreed in his 
favor by the civil court on the 28th of March 1847, and he was 
declared at liberty to assess the lands: notices were served in Bysack 
1254 B. S. on defendants, but as they did not appear, plaintiff now 
assessed the land as above, and sues them for its revenue. 

Defendants replied by objecting to the area as set forth by plain- 
tiff, and to the jununa proposed as being excessive ; they denied also 
plaintiff’s power to assess, as he was only tlie durputneedar by pri- 
vate purchase. 

There were three objectors to cert^iin portions of the land specifi- 
^ed ir^. the plaint. * 

The moonsiff says that the right to assess ^ving been already de- 
cided, he deputed an ameen to m^sure and iix the proper rates ; but 
as both parties objected, he went nimself to the spot, and both sides 
having agreed to the area at beegahs 12-13-14, he deducted 11 cot- 
tahs to which too no person objected, and plaintiff having filed the 
perffunnah rates of the late Mr. Heating for the land, and none hav- 
ing been forthcoming for the tanks and orchards, he assessed them 
(paying due regard to tlieir capabilities) to the best of his judgment. 
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and having ^overruled tlie claims pf the objectors be calculated the 
area^as follows : — 

bgs. c. d. bgs. c. d. 

Cultivated &c. land, 3 16 11 10, 1 . 

4 tanks, 8 6 2 10,/^^ ^ 

and he fixed his assessment thereupon at rupees 14-^1-10 per annum 
from 1264 B, S., decreeing it accordingly in plainllfF’s favor. 

In appeal, defendants object to tlie nirik fixed for the tanks and 
orchards, and urge that a small parcel of land should also have been 
deducted by the moonsiff. 

I consider the lower court has very carefully revised the rates not 
only for the land but for the tanks and orchards. The moonsiff took 
Mr. Keating’s rates for his guide as far as they were practicable and 
forthcoming, and where it was otherwise he was most fair in fixing 
them, and they are, if any thing, low. Under these circumstances, 
and as no good grounds have been advanced by the appellants for 
interfering with the decree of the lower court, I hereby confirm it, 
rejecting the appeal, with costs. 


The 9th Februart 1850. 

Case No. 108 of 1848. 

Affeal from the decieion of Mouhee Amdoollah, Moonsiff of Radhanuggur^ 
dated 22nd February 1848. 

Kasheenath Roy, Plaintiff, 
versus 

Juggumath Ghose and others, (Defendants,) Appellants. • 

Suit for possession of 3 out of 18 beegahs of land in two parcels, 
purchased by plaintiff in execution of a decree, situated in mouzah 
Boorooj, appertaining to lot Dewanbarah, with wassilanpit from, 1245 
to 1253 B. S., laid at rupees 139-12. 

Th& qpise was instituted in the Bishenpore moonsiff’s court, but as 
plaintiff was a vakeel attached thereto, it was transferred to this 
chowkee. 

Plaintiff states that be purchased a^ above, in execution of a de- 
cree No. 628, Salagram Ghose’s jumayee rights in 18 beegalis with a 
jumma of rupees 54-4. This land, together with 4 beegahs of lakhi-, 
rm, belonging to Muddnn Ghose, and 4 beegahs belonging 
C Wd Thakoor, were attached. J uggumath and others l^ught Mnd- 
dun’s lakhir^s^but the sale was re^^rsed, and a fresh sale hmd on ^e 
22nd ISdarch 1837, when he became the purchaser for rupees 101 of , 
the whole 26 beegahs. He continued in possession up to 1244 B. 
and hi 1245 6. Juggurnhth Ghose defendant preferred a mis- 
cellanea appe^ to tho judge, urging that he had purchased Mudr 
dunV land, a^d that the ^e nm been confirmed, and under this plsf^ 
|i!m, plaintiff of 3 beegahs in two parc4s^ ou^ ;^ 
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beegahfl 1-5, and the other of beegahs 1-15, (during the month of 
Assar,) in part of his 22 beegahs. rlaintiff therefore sues for posses- 
sion, wasilat, &c. 

Juggumath Ghose replies that the claim is false: that plaintiff has 
confounded the lands, and his claim was admitted for 4 beegahs, and 
the sale upheld. Plsintiif has taken onebeegah and one cottah of his 
(defendant’s) land calling it his khureedeh, although it is excluded 
from the boundaries referred to in decree No. 6494, in which tlie 
maliks of Dewanbarah sued Salagram, whose rights plaintiff has 
purchased, and in which his 4 beegahs will be found to be quite dis- 
tinct by examining the measurement papers. The parcel oi beegahs 
1-15 called by plaintiff Kulya Dangeh is not so, out adjoins his, 
defendant’s, land, covering an area ofbeegahs 3-5, which for years lay 
waste, and for which, including a tank called Kulliah, he, defend- 
ant, obtained a pottah from the fonner maliks of Dewanbarah, on the 
20th of Maugh 1248 B. S., with a jumma of 12 annas. Plaintiff has 
confounded the boundaries, and wishes to usurp this parcel under the 
above name and 4 cottahs, cultivable land, in part of his pottali 
aforementioned, as also one beegah and one cottah of Muddun’s lak- 
hiraj of 4 beegahs. 

Nubgopal Mozoomdar, talookdar of Dewanbarah, denies that Jug- 
gurnath Ghose defendant obtained a pottah for beegahs 3-5: he 
urges that he holds no mal land in Dewanbarah, and that the land 
in dispute belongs to plaintiff’s khureedeh. 

Muddun Ghose and other defendants reply that Juggumath 
Ghose does not hold one beegah and one cott^ in part of their la- 
khiraj of 4 beegahs, but tffat it belongs to plaintiff’s Khureedeh. 

None of the other defendants reply. 

The moonsiff states that in the mst instance he called upon plain- 
tiff to deposit .an ameen’s fees, but subsequently he did not think it 
was necessary, and plaintiff further demurred to the deputation of 
one. He does not believe Juggumath Ghose defendant’s statement, 
because he advanced that he had obtained a pottah from Loll Mo- 
hun Bannerjea, whereas the one produced is from Ram Mohnn ; 
besides which Nubgopal defendant, talookdar, denies that he holds 
any mal land as asserted. With respect to the lakhiraj land, it also 
.appealed that Muddun and Seesthedor defendants repudiated the 
possession of any portion of it by Juggumath. After this the chit- 
tahs of suit No. 6494 were callea for, but not produced, and as Nub- 
gopal Mozoomdar, talookdar of Dewanbarah, and Muddun Ghose, 
lakhirajdar, denied Juggumath Ghose’s possession ; and as it was not 
likely that the maliks would willingly bring loss upon themselves, he, 
the moonsiff, did not see what benefit would arise firom the depu- 
tation of an ameen, and plaintiff having proved that the disput^ 
land belonged to his khureedeh” by witnesses, as well as by the 
oex^oate of sale or byenamah produced by him, he deci^eed &e 
case in his favor, with wasilat, &c. 
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Juggamath, defendant^ appeals by saying that plaintiff has con- 
nived with the other defendants^ and that he^ if any things has come 
forward in support of their rights ; secondly^ that he only obtained 
copies of the measurement dags referred to in suit No. 6494 on the 
22nd February 1848, and was unable to file them in time before 
the lower court; thirdly, he urges the necessity for a local enquiry 
by an ameen ; fourthly, that two only of his witnesses were pro- 
duced, the others having been out of the way, and as no ameen was 
deputed, he did not bring them forward ; further, that there is a 
great discrepancy about 4 cottahs of land, which are stated to be 
noabad, between plaintiff’s witnesses and his plaint, and that it is 
well known that Loll Mohun and Ram Mohun were brothers, and 
Ram Mohun is the recorded malik, while Loll Mohun was tho 
manager, &c. 

I have carefiilly gone through the case, and confess I cannot find 
any thing before me to shew what in reality is the land at issue. 
That there has been collusion between plaintiff and several of the 
defendants, is evident ; and I do not see how the matter at issue can 
be satisfactorily decided until the lands are measured off, and com- 
pared with the dags produced by Juggurnatli Ghose, defendant ; 
for it is very evident that tho boundaries of the lands claimed by 
plaintiff have been so confounded that it is difficult to say what 
they are. I consider, therefore, that the case is incomplete, and 
direct that it be remanded for trial de novo to the lower court, 
before whom it will be requisite for plaintiff to deposit the fees 
necessary for the deputation of an ameen, and defendant will in the 
first instance be required to point out the lands he claims, after 
which the case can proceed in the usual course. Under the foregoing 
eicumstances, I decree the appeal, and the value of stampt paper 
must be refunded. 


The 9th February 1850, 

Case No. 112 of 1848. 

Appeal from the decision of Moulvee Noorul Hossein, Moonsijf of Bishen* 
/ poor^ dated 2\st Fehruarp^ 1848 . 

Juggurnath Dhyebbye, Plaintiff, 
versus 

Sattcoo^ua Singh Bahoo and others, heirs of Baboo Kliettermohim 
Singh, (Defendants,) Appellants. 

Suit to keep open a watercourse, laid at rupees ld-8. 

Plaintiff states that beholds a mttah for 8 be^ahs of land called 
Kh^ nulled ffom Rajah Gopal Singh, a^rtainuig to Bishenpoor, 
-and the wat»r from the reservoir culed Cnowgan bund used to be 
carried by a nullah called “IQhyra nullah” into a deep hollow named 
heer; and when there waa an aacess, it escaped into a bige reaer* 
.ivoir cdll^ **Xialbund,” and he was in the habit of irrigating nit fields' 
■ froa|hthe water collected in the he^. During the month of Jyte 
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1240 B. S., Hurree Singh Baboo and others cut off tlie communica- 
tion with the heer and pmndered the fish, on which plaintiff petition- 
ed in the magistrate’s court ; the baboo was fined, and the watercourse 
to the heer was directed to be kept open and repaired. This was done ; 
but in the month Assar 1253 B. S., defendants threw a bund across 
the watercourse, and turned off thp water towards their village Pat- 
poor. Plaintiff tlierefore applies that the old channel to the heer may 
be kept open, and sues accorditmlj. 

Bal^ Suttrooghun Singh, derendant, replies that plaintiff has pro- 
duced no pottah nor stated when the land was cultivated, and that 
he wishes to make out he has obtained a pottah for these lands from 
Gopal Singh : he urges that the land was jungle, Muddun Daghur- 
riah and others cleared it, and afterwards left it waste as no water 
was obtainable for its irri^tion, and plaintiff has merely brought 
this action in the hope of Keeping the passage for the water to nis 
land open : be advances that the Chowgan bund belongs to him of 
old, and Rajah Gopal Singh has no interest therein; he receives his 
julkur therefrom from his ryots, Ramkishen and others, and plaintiff 
has no right thereto or to the water. 

The moonsiff says that he sent an ameen, and that plaintiff pro- 
duced his witnesses, but defendant brought his own to the court : 
after tins he went himself to the spot, and it was clear to him that 
Chowgan bund belonged to the defendant, and that the Ehyra nullah 
watercourse was current as of old, and though defendants had not 
actually closed it, they had stopped the passage for the turn off 
of the water towards plaintifi’’s beer, and though there might be 
enough water for irrigation purposes, still more than half of the 
watercourse was closed; besides this, and notwithstanding plaintiff 
might irrigate his fields from the Lalbund which was close %, yet he 
is of opinion thatboUi watercourses, one towards Patpoorand the 
other in the direction of plaintiff’s heer, should be kept open. He 
therefore decrees that the half of the new bund which has been 
thrown up should be kept open by being removed for the passage of 
water to plaintiff'’s " heer,” and plaintiff should receive his costs as 
set forth. 

Suttrooghun Singh Baboo, defendant, appeals by stating that the 
"Ehyra nullah” has been proved to belong to him and the water to 
be carried to his mouzah Patpoor ; and as suph is the case how should 
ho be answerable or wrong m closing up the channel as stated by 
plaintiff, as tlie bund is not in the Kayra nullah? He claims the 
heer as his, &c. 

The appellant has not before claimed the "heer” as his; on the 
contrary, he has led one to suppose the very reverse wes the case. 
Again, it is true that no bund has been tlirown across the Khyrft 
mulah, but the passage therefrom leading to plaintiff’s heer, avd 
jnst below its junction with the heer, has been dammed up» so that 
the water, as of old, cannot possibly reach its old position, and by. 
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its not doing so, plaintiff’s lands suffer from want of irrigation. There 
is a rough map with thenuthee which explains tlus very clearly; and 
as I consider defendant has no right to stop the waterway, I uphold 
the decision of the lower court, and reject the appeal, with costs. 


The 13th February 1850. 

Case No. 4 of 1848. 

Appeal from the decition of the Deputy Collector of West Burdwan, dated 
the 14tA September 1848. 

Sreenath Roy, Plaintiff, 
versus 

Eartidc Chatteijea, and on his demise, Sreeram Chatteijea and others, 
Rnm Chatteqea and Gopal Chatteijea, (Defendants,) Appellants. 

Suit to resume and assess 32 beemhs of land held under an in- 
valid tenure, laid at rupees 576, and instituted under Section 30, 
‘Regulation IL of 1819. 

Plaintiff, styling himself the durputneedar of lot Kishtiah on the 
part of Muddoosoodun Shaka and others, states that defendants are 
in possession of 32 beegahs in mouiuih Huttia Mowah under the 
pretence of its being l^hiraj ; that he has called upon them to 
mterchange pottahs and kubooleuts, but they will not do so ; he 
consequently sues them, giving the boundaries, &c. He adds too, that 
there IS another parcel of land of 2 beegahs held at a low inmma, 
for which he purposes to bring a separate suit against defendants. 

Kartick Chatterjea and Gopal, defendants, reply jointly to the 
effect that the lands called Cholabaree are not 32 but only 24 bee- 
gahs, of which 16^ bee^dis belong to the burmuttur of Rughoo- 
nath Surmah in mouzah Ghattee, which their (defendants’) &ther 
purchased from the hrirs, and now they are together with Muggun 
m possesrion. The kubalah is not forthcoming, but they hold thenar 
of Mr. A. Haselrigge in which the burmuttur will appear. Ano- 
ther parcel of land of 7^ beegahs lies within the boundaries set forth, 
and is the lakhiraj of Gudadnur Bhuttachaij and others of Bishen- 
poor ; their (defendants’) father took it from the heirs at a jumma of 
rupees 4, and they now receive the rent. Plaintiff not having in- 
clude the heirs of Gudadhhr and others in this suit, it cannot be 
entertmned. The 2 beegahs also claimed bv plaintiff are in rea- 
lilY 4 be^hs,,md tiie burmuttur of Ramdnlal Mookeijea, and was 
reteased iuMMse No. ^8, &C. 

Roopdiand .Surma, of mouzah Ghattee, comes forward bv petilion 
. in support of the defendants, and files a char of lib. Hasw^^ for 
IfiibMgahs in Obdabaree. 

RsSur Ohunder lOhattei^a a^ars by petition in support of de- 
fendants, and says that f^iuntfff has alte^ the boundaries of 
)i\llegQ^ .2 bee^imt, fee. 
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Puddolochun Bundopadhya and Ram Chum side on behalf of 
plaintiff^ and Doorgachum Bhuttachaij opposes him. 

After this an ameen was deputed ; he prepared and submitted 
his reportj and it appeared therefrom, as also by the witnesses of 
plaintiff, that defendants were ip possession as set forth, and 
althoi^h Roopchand Surma had produced a char, dated Indoss the 
27th February 1790 A. D., signed b^ Mr. Haselrigge, and though 
this char corresponded with the office register, still no original 
sunnud had been produced, and until this omission was supplied 
it was impossible to say whether it was granted anterior to the 
Company’s accession to the Dewanny. Further, being of opinion 
that a tenure could not hold good simply on a char, and as no 
original sunnud had been produced, the deputy collector overruled 
defendants’ objections, and decreed the case in plaintifi‘’s favor. 

The case was argued before my predecessor on the 27th June 
1849, and a copy of the taidad and any precedents whereby a tenure 
had been declared valid simply on the production of a char were 
called for. 

No taidad is forthcoming, and the precedent given is only a deputjr 
collector’s decision in anotner case, dated the 7tn June 1845, which is 
by no means a parallel case, as a copy of tlie taidad was filed therein. 

Ram Chattcrjea and Gopal Chatterjea, two of the defendants, are 
appellants ; they urge that through enmity plaintiff wishes to take 
possession of their khureedeh lakhiraj as his rnal ; that Mr. Hasel* 
rigge’s char proves their title, and its genuineness has been proved by 
the deputy collector ; that though the original ^nnud may not have 
been produced, the original iSdiirajdars were in occupancy long 
before the Company’s accesrion to the Dewanny ; and that mention is 
made of a char having been presented before Mr. Dawson in the 
char of Mr. Haselrigge, consequently they urge that their land is not 
open to resumption and assessment. They urge that plaintiff, in his 
jowab-ool-jowab, admits that their lakhiraj by name Cholabaree is 
elsewhere, and is not that in dispute; but their witnesses have proved 
their being in possession of the Cholabaree lands ; and hence as their 
title is good, they are not liable to the payment of any revenue, and 
similar lands have been frequently released. Again, 7^ beegahs 
belong to Gudadhur, and they (appellants) ought not to have been 
cast in costs with respect to this claim and ^ beegahs. 

Judgment. 

The plaintiff’s claim to assess I consider to be valid. The defen-> 
dants urge that they are in possession of the land in dispute by pur- 
chase some forty years ago or so, but they cannot shew now or when 
they purchased it Secondly, they urge that Mr. Haselri^’s cW 
is a valid title, and the land ought to be exempted from the payifient 
of any revenue, as it proves possession ani^^ent to the Hon’ble 
Company’s accession to the Dewmmy, but this char is not imfertu* 
nately covergd by any taidad^ or does it appear that, from 1790 A: D. 
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to present date, either the original kkhirajdars, or their heirs, dr even 
the purchasers or their heirs have ever once produced the char for 
the purposes of check or registry ; hence the char is not, in my opi- 
nion, a good title, and the occupants are liable to be assessed, the fact 
of no registry having been effected and no transfer recorded in the 
office of the revenue authorities being sufficient to vitiate the docu- 
ment, however genuine it mdy otherwise be. Under the foregoing 
circumstances, I hereby uphold the decree of the deputy collector, 
and dismiss the appeal, with costs. 

The 13th February 1850. 

Case No. 1 of 1849. 

Appeal from the decision of the Deputy Collector of Bancoorah^ dated the 
15tA Septmnber 1848. 

Ramjee Doss, (Plaintiff,) Respondent, 
versus 

Ramdhun Ghuttuk and others. Defendants. 

Ramdhun Ghuttuk and Muggun GJiuttuk, (two of the Defendants,) 

Appellants. 

Suit to resume and assess beegahs 35-7-2 of land, held as lakhiraj 
under an invalid title, laid at rupees 1,594-9-4. 

Plaintiff says that he was the purchaser of lot Balliah at the 
second half-yearly putneo sales in 1252 B. S., and obtained posses- 
sion. In mouzah Balliah, Ramdhun, Muggun, and Ramessur, de- 
fendants, hold beegahs 10-13 of land as^n hereditary burmuttur, to 
which plaintiff lays no claim, but besides this they have beegahs 
35-7-2, in the same vill^e, in no less than 33 parcels, as described 
under invalid tenures, being in reality their mat lands, and for this, 
as the defendants will not come to any settlement or pay any 
revenue, plaintiff has brought this action. 

Ramdhun and Muggun, defendants, reply together to the effect 
that they jointk with other sharers hold beegahs 78-11-2 of land 
in Balliah and iSalliah Chubra as burmuttur and deotur, and besides 
this they possess beegahs 10-13; they then enter into a long 
history of the shares held by them and the other defendants respec- 
tively as well as others who hkve not been sued as they ought to 
have been; they refer to a taidad. No. 32246, in the name of their 
common ancestor, also to lands which have been already rdeased 
from assessment; and luge, as the other defendants hold all the proo& 
and documoptB, they are unable to produce them, as they have been 
bought over by the plaintiffs; they state that the land said to be 
comprised in ^cels 1 to No< 31 is not befgahs 33-7-2 but beegfdis 
32-3-3| as their dwa’’ will shew, and that idie parcels 32 and 33 
:for 2 boegahs Imye been&oip time immemorial deotur, that they 
arc in possession according to their respective shares, and that 
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beegalis 10-13-0, alluded to by plain tifF, are in their rossession as 
well as held by others. They conclude, that plaintiff has fraudu- 
lently brought this action against them. 

Ramanund and two others, defendants, reply that plaintiff’s state- 
ment about the beegahs 10-13 ^ is false; they object to the 
koorseenamah” and " hissanamah,” say they hold possession as 
stated by defendants, but they make out plaintiff is right and defen- 
dants wrong, and that they have no concern with the 35 beegahs 
referred to by plaintiff, and are not in possession of any portion of it 

Radhanath Grhuttuck comes forward unasked to say that defen- 
dant Ramdhun has. stated falsely that he holds beegahs 31-15 as 
lakhiraj in 3 parcels, and that defendants have no right to it He 
produces the " koorseenamah.” 

Kartick Chunder Chatterjea, an objector, supports Ramdhun 
defendant 

In his jowab-ool-jowab plaintiff says that the defendants’ state- 
ment is all false; he objects to the “ koorseenamah,” to the shares as 
specified, and urges that the land mentioned in his plaint is not that 
referred to by them, and that the proofs, documents, and “ chars” 
they have produced, do not apply to the land in dispute. 

The evidence of witnesses on both sides having been heard, and 
defendants having objected to the evidence of several of their own 
witnesses bein^ taken as they had been brought over by the plain- 
tiff, the following documents were filed : 

Defendants filed a copy of a taidad covering beegahs 39-2. 

Mr. Haselrigge’s char, dated 24th Jeyte 119? B. S., or 1790 A. D. 

Three copies of a rule bhye” or register. 

Copy of a taidad No. 35229. 

A fysalah dated 31st May 1831 of the court of the register of the 
jungulmohalswas filed by plaintiffs, in which their ‘^koorseenamahs” 
and hissanamahs” are given. 

Ramdoss filed a char,” dated 24th iTeyte 1196 B. S., signed by 
Mr. Haselrigge, and Mr. Dawson’s " char,” dated 1771, or 1177 B. S., 
12 th Falgoon. 

Radhanath filed a char of Mr. Haselrigge’s, dated 15th Bysack 
1196 B. S. 

Mr* Dawson’s char dated 12th Falgoon 1177 B. S. 

Mr. Haselrigge’s char, dated 7th Jeyte 1197. 

Sunnud 3rd Jeyte 1158 B. S., signed* by Mr. Haselrigge. 

Sunnud dated 27th Maugh 1155 B. S. 

Special deputy collector’s roobakaree, dated 26th June 1837. 

The objectors were interrogated with respect to the land claimed 
by plaintiffs and that for vmich they had filed documents ; they 
replied that the two quite distinct. To a further question they 
stated that the lands referred to in the copies of the several chare, 
and to the documents which had been referred to by defmdmU^ 
related to their own lands that they held the documents 
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and their lands were quite separate from defendants who had brought 
forward these copies as proofs of iAeir lakhiraj ; whereas the originals 
protected dieir (the objectors’) titles, and if they, the objectors, had 
not apwared, (though they were no party to the action, and defen- 
dants nad by any means obtained a decree,) they, the objectors, 
would have been seriously injured in their rights and titles. After 
various other interrogatories, the deputy collector observes that, 
although Ramdhun and Muggun, defendants, claim the ^sputed land 
as their mouroosee property, having descended to them from 
Anundeeram Bidyalunkar, and that the other defendants are their 
sharers, and produce chars, &c. in proof of their title, still it is evident 
from tlie documents filed by plaintiff and the other parties that these 
two defendants have agreed to the " koorseenamah that they are 
not the sharers, but that only the objectors, and the other defendants 
are so ; that the latter have uninterruptedly retained possession and 
not the two defendants, Ramdhun and Muggun, whose land is separate, 
and for this separate land, or that in dispute, and referred to by 
plaintiff, no protecting chars or other proofs have been produced by 
these two defendants, who have been fraudulently endeavouring to 
claim a very distant connectionship, and in virtue of documents which 
do not belong to them to bring forward their right to certain shares 
in lands in the occupancy of others. Plaintiff*, however, having proved 
that the lands in defendants’ possession pertain to his bond fide mal 
talook, and no title to hold them rent-free havmg been established, 
he decrees the case against the three brothws, Ramdhun, Muggun, 
and Ramesshur. 

In appeal, it is urged that the boundaries of the land have been so 
confounded and intermixed that a local«» enquirv should have been 
instituted. Appellants urge that all the sharers nave not been made 
parties to the suit as they pleaded, but no notice was taken of it; 
that their documents shewing their land to be in Balliah Chabrah 
were filed; that plaintiff, being the talookdar, can produce any proofs 
or witnesses ; that their lakUraj has been unmolested for years 
anterior to the Honorable Company’s accession to the Dewanny ; that 
the zumeendar has not authorised the putneedar (plaintiff) to resume 
and assess the lands ; that by referring to fysalah !No. 1067 , the shares 
of every one will be clearly seen, and they urge that an ameen 
may be deputed to measure the lands, &a 

The mint for decision isj whether the land from which plaintiff 
demands revenue is in the TOssession of defendants, and how many 
of them, under valid or invalid titles. To ascertain this the lands named 
by nlaintiff, those in the possession of the defendants, as well as those 
in tne occupancy of the third parties (the objectors,) should, in my 
opinion, luive b^ in the first mstance meMured; brides this, there 
would seem to be a vast quantity of land hmd asfakhiraj in mous^h 
^liah, not only by the defendants, but also by other parties, mudi 
w it held in <^parceny, and all or nearly all, as far as I can judge. 
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descended from one common ancestor ; but there is evidently a feud 
among the several sharers, and it is alleged that the three brothers, 
defendants, have endeavoured to support ueir claim to their ovni lands 
by filing copies of various documents, ^e or^nah being in the posses* 
sion of others, who have of their own accord produced them, and 
which have no connection with the real land in dispute^ It is not 
for me to say that it is not so, and the thing is possible; but until aU 
the lands are measured and clearly markea off, it is out of the ques- 
tion to decide whether the land is mal land, open to assessment, and 
appertaining to plaintiff’s talook, or whether it is lakhiraj, belonging 
to the defendants. Taking this view of the case, I remand it to the 
deputy collector, in order that he may restore it to his file, and, having 
deputed an ameen to ascertain the particulars above pointed out, he 
can, on receipt of the amoen’s measurement papers, and, after carefully 
examining and comparing the documents produced by all parties, 
decide it afresh. 

¥aiue of stampt paper to be refunded in the usual way, and the 
appeal is decreed 


The 13th Febeitaet 1850. 

Case No. 6 of 1848. 

Appeal from the decision of Baboo Chunder Seekur Chowdry, Principal 
Sudder Ameen of West Burdtoan, dated the March 1848. 

Kumaram, talookdar of the putnee lot Sahibgunge, Plaintiff, 

'versus 

Ram Mohun Bannerjea, putneedar of the Seenaputtee mehal, &c., 
(Defendant,) Respondent 

Musst Mungla Daby, private purchaser of the-4ot in question. 

Appellant 

Suit to obtain the reversal of a sale held in execution of a decree. 
No. 6, and to continue his right in certain lands, after disposing of all 
lakhiraj disputes, &c., laid at rupees 145-8. 

Plaintiff states that, in the aforementioned lot, division Maun 
Ehamar, there was a mouzah by name Gopeenathpore recorded in 
the name of Gobind Bagdee, at a jumma of rupees 48-5-3. Gobind 
having fidlen into arrear, plaintiff brought a summary suit against 
him under Regulation YIl. of 1799, for we year 1249 B. &, and ob- 
tained a decree, took out execution, Na 845, and received permission 
to re-settle the lands; whereupon h^ plaintiff, retained them for him- ‘ 
self, tmdat&e commencement of 1250 B. S., one Bhowanee Bagdee 
took them at a jumma of nipees 51, giving ^ (plmntiff) rupees 31 
eonraderation money, an interchange of piAtidiB and knbooleuls wais 
effect, and Bhowanee is and was put in po8Be6BiQ!&. Plaintiff has 
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discovered that Bhurrut Bhose, one of the defendants, has taken oat 
execution of a decree. No. 6, against Gobind Bagdee, and, harins con- 
nived with Gobind and the taiookdar of the Seenaputtee mehu, has 
attached seven distinct parcels of land as belon^ng to his zemindaiy, 
c, and, having bought over Bho- 

117 IS Oobind Bagdee’g jummeehuk wanee, has fraudulently caused 
Ti ,n n /ik Seenaput^ mehaL ^ “tubool” reply to be filed' in 

n 10 0 ObatwallT lands belonging to., , ^•'ji i.j.i 

rarions Bagdees. the decree case, and has had the 

m 14 0 MsldaimedasghatwaUyjum- rights of Gobind sold ofil Bhu-. 

IV 8 10 l2^%ehal Lodhah. 7«,the purchaser at 

V 2 10 Bndim Ghosal’a lakhin^. rupees 72 01 the uisputed land, 
VI 4 0 Huito Mohnn Chattorjea’s do. and Prawn Bhose too bought 4 
vn 8 15 D4k gennoe land., beegahs at 2 rupees. Plaintiff' 

says that defendants have in consequence of the above acts interfered 
with his revenue, and, with the exception of the 10 beegahs ghatwal- 
ly, no person in any way holds any lands ; that on a former occasion, 
when a decreedar carried out execution of a decree and attached 


them, Bhowanee laid claim and they were released, and it is nothing 
.bi\t fraud and trickery now to attach and sell the same property in 
liquidation of a debt due by Gobind. Plaintiff therefore sues to be 
retained in possession in bee^hs 50-10 of his jummae rights, and that 
the lakhiraj titles set up by Nos. 5 and 6, may be finally settled, &c. 

Parbutty Chiirn Paulit, defendant, objects to the land No. 4 being 
churned by plaintiff : he urges that it belongs to his lot Lodnah ; 
that it was the jummae land of Gobind Bagdee, at a jumma of ru- 
pees 6-14,' who paid him his revenue regularly up to 1250 B. S. 
After which it was sold as stated, and he receives his rent now from 
Bhurrut ; plaintiff has connived with the two ryots, Gobind and 
Bhowanee, and wishes to make out that the lands Wong to Gopee- 
nathpore, aud' 1# replies that plaintiff cannot sue so many distinct 
parties in one and the same plaint, &c. 

.Bhurrut Bhose and Prawn Bhose reply separately, but to the 
same purport, the former being the purchaser of certain jummae 
■ rights which were sold, and the latter the party with whom the 
lands were subsequently settled ; they both object to mal and lakhiraj 
lan^ being doubled up, and a suit being brought in Ais way, &c. 

Budun Ghosal and fiur Chunder Chatterjea, defendants, reply in 
support of their respe^ve lakhiraj titles Nos. 5 and 6. 

^e tym lyots, Gobind and Bhowanee, have not appeared. 

The revenue authorities were called upon to report upon the 
lal^iraj tenures, and, en tiie 26th of May 1847, the deputy coUector 
of Bancocurah replied to the eff^ that no proofi had Wn adduced, 
and the lak^iiraj titles were in consequence invalid. After this 
Hur Chunder, h^hir^jdar, having petitioned to be permitted to file 
his prooft, the principal sadder tuneen allowed him to do so on Ae 
18th of June 1847, and the case prot^eded. 
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The principal sudder ameen observes that the case had been pand- 
it a long time in the deputy collector's office, and hotb 
ailw great delay, filed their proofs with the evidence df their wit- 
nesses, and Hur Chunder produced a copy of a taidad^Nb. 64,019 ; 
but as there appeared to be great confusion in regard 'to the bounda- 
ries of the lana in dispute, pl^tiff was called upon, on the 4th 
February 1848, to deposit die 'necessary fees for the deputation of 
an ameen : he declined, urged that his case could be proved b|^ his 
documents and the evidence of his witnesses, and begged that it 
might he tried accordingly. In the opinion ofthe lowet court, formed 
from the record, plaintiff has in no way proved his right to the land 
in dispute ; he has only filed the jumma-wassil-bakee accounts and' 
kubooleut of Bhowanee, and tendered the evidence of six witnesses, 
but he cannot believe the latter as they are so very contradictory, 
and it does not appear from their testimony whether the area is 60 
or 100 beegahs, whether it is all lakhiraj or what, or what are the 
boundaries. The jumma is said to be rupees 51, but plaintiff has 
produced no proof in support of the land being his maZ, and the prin- 
cipal sudder ameen is of opinion that his case is altogether without 
foundation, besides which plaintiff has demurred to the deputation of 
an ameen. He considers that the defendants have proved by wit- 
nesses; that the disputed lands belong 'to them respectively as 
claimed ; that he had no authority to sue them jointly, as he has 
done ; that as he admits Bhowanee Bagdee is ihS^le ryot of Gopee- 
nathppre, he never would have been silent had he been dispossessed, 
nor would he, as alleged, pay up his revenue iipgularly to pltdntiff 
without having some land from whence to raise it. The principal 
sudder ameen considers it a difficult matter to decide mal and lak- 
hiraj claims of this nature in this way, and as plaintiff has not proy- 
ed his case, for the above and other reasons he dismissed it, wuh 
costs, &C. *'■' 

Musst Mungla, styling herself the proprietor of lot Sahibgiangp by 
private purchase, appeals, and states that, as defendants do not deny 
that the lands belong to Gopeenathpore, no frirther proof was required 
of her. She urges, secondly, that the lower court bad no right to 
pronounce upon the lakhiraj, and that, altliough the case was pend- 
ing for a long time before me revenue authorities, the lakhirajdars 
filed no proora or do<!uments ; she says that the copy of the taidad 
produced by Hur Chunder must have been *prroared ror the occasion, 
or it would have been previously tendered. Thirdly, si^uraes that 
the Seenaputtee is a " chakraun” mehal, and every parcm or service 
land is known and specified therein, but the malik of the Seenaputtee 
mehal has not shewn to which his land belongs ; and as ^ainlaff had: 
admowledged that, with the exception df 10 beegahs ghatwally, none 
other belonged to any person, we prindpal sadder ameem sfaosdd 
not have amnitted defmidant’s title without proofiu Fourthfy, tibe 
denies that there is any dak service land, and no proofii fr«m .&e 
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court have been adduced in support of it She repeats 
'what plaintifT stated regarding the collusion between Gobind and 
the de(mo purchwer of ms (Gobind’s) jummae rights^ and adds that, 
Sncman^ was Gobipd’s brother, they have bom wilfully kept out 
ef the w^y, &c. Fifthly, no local en<juiry was necessary. PilpntifF, 
heing the malik of Gopeenathpore, was at liberty to sue as he did, and 
that the Lodna malUrs plea is in^missiblc, as, in the first instance, 
at issue was attached as the land of Lodna appertaining to 
;Goji^nathpore, and afterwards as being n6ar to Gopeenathpore, on 
^ whtch . Bhowanee laid claim, and it was admitted, and after this 
Bbowanee conijiived with BHurrut and caused the land ,to be sold by 

f iving in a “ kubooUjowab.” Sixthly, and finally, she stands up for 
erown witnesses, and urges that defendant’s witnesses are their 
dependants, and ca^ say aod do as they please. 

* The appeal was admitted by n!fy predecessor on the 2nd February 
1849, but yV rei^sons for admitting it are liht recorded. 

Judgment. 

However weak the defence set up by the maliks of the Scena- 
V puttee miehal ai^ of Ipt Lodna, as also of the lakhirajdars may be, 
H cato uvail nothing, in my opinion, in plaintiff’s favor. Plaintiff' wishes 
his rights to be retained in an entire village, calling it Gopeenath- 
pore, the said village being salH to comprise beegahs 51-10, agree- 
ably to his atatehipnt, but his witnesses cannot say whether area 
is 50 or 100 beegahs, or whether anj and what portion of it is la- 
khisraj, and they ar^so extrl&ely conmeting in their evidence that it is 
not only diihcalt, as remarked by the lower court, but I maintain it 
is quite impossible to say for what land plaintiff is suing, — ^no correct 
area and no boundaries being in any way forthcoming, while the 
&nds at issue are proved to be in the possession of no less than seven 
distinct parties, im of whom are able (and have proved to the satisfac- 
tiqn of the lower court) to establish that they so hold it according to 
their respective titles, and tlie plaintiff is in no way interested or 
, concerned in them. The only way (panting that the plaintiff could 
legally sue as he has done, w^hich i do not consider he could) 
^'whereby a clear understanding of plaintiff'’s case might have been 
come to, has been opposed by him, and as he wished it to be decided 
on the proo^ and evideiicp he had produced, and objected to the 
deputati<m of an ameen, and has altogether failed to establish his 
ri^t to lands in dispute, I have no hesitation whatever in con- 
firipipg decision of the lower court, dismissing plaintiff’s case, 
and I hereby confiirm it, and dismiss the appeal, with costs. 
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The 13th Febbuake 1850. , - , . 

Case No. 116 of 1848. - ‘ ' 

Appeal fi'om the deeition of Mouloee Noorul Human, Moomt^ of I ^ 
Biehenpoof, dated the 2Ath February 1848.* ' ‘ ^ ■' . 

Eennaram Mettya and others^ (Plaintiffs,) 
vereue » 

Ramchand ^huttuk and others, (Defendants.) % 

Suit to recover the value of rice, &c., illegally attached hhder 
tlie summary suit laws on account of 13 beegahs service land,‘l^d 
at rupees 121>5-4. 

Plaintiffs say that there are 13 heegahs of “ autpuhureer,” or 
service land in moiuah Ghautsahur, appertaining to lot Rooheesur, 
the person who doe8.^the work obtains the produce. Plaintiffs call 
themselves the servants and the area is 9^ beegahs in one “ bund ” 
but by measurement it has proved 13 beegahs. They g^veit, they say, 
to cultivate to Ram Mundle and three others, and another parcel of 3 
be^ahs was given to Muddoo Mehta, the revenue to be paid according 
to the “ bhag ” custom, half and half on the produee. When the rice 
crop was ripe, plaintiffs issued notice No. 66, under R^ulation V. (ff 
1812, against Ram Mundul and others, ryots of the 9^ beegahs, 
whereupon defendants also sued No. 1 13, against Rennaram Mettya 
and Eishtoo Bhat, plaintiffs making Ramjamib^'Biswas the nominal 
plaintiff, and under that plea defendants took away the rice, and 
withstanding they, plaintiffs, petitions the m^istrate, ^otliing 
done. Again, defendants, in the month of Aupiun 1253,^1und^a 
the balance of tlie crop on the 13 beegahs or 9^ beegalis } they, plain- 
tiffs, therefore sue for the value of the rice, straw, &c. 

Ramchund Ghuttuk, defendant, replies that there is a fla^ In 
the plaint, and it cannot be accepted ; that plaitMffs and the draen- 
dants in the distraint case have sued ijmalee ; that the land ki dispute 
belongs to mouzah BycUntpoor, appertaining to lot Shamdotspore, 
Ramjadub is the solo ryot of Bycuntpopr, and cultivates by his 
under-ryots, and until the talookdar of Roorheesur sues about ibis 
boundaries ; the case caimot proceed, that Ramjadub distrained'(NA 
113) his own “ koorfa” ryots^ crops in Bycuntpoor, plaintiflfe collud- 
ed and presented a petition in th^ Gurbettah jomt magistrate’s 
court, but it was rejected ; and if a local enquiry is held and tho 
byenamah examined, the falsity of plaintiffs’ case will acpear. 

Several other o£ tho defendants reply in support ‘to Rai||iChtmd 
Ghutttdc’s reply, deny ever having plundered plaintiffs’croj^, and 
urge that plamtiflB have not given any boundaries of their lands, &c, 

The moonsiff relies on a fysalah. No. 269, of tho principal sndder 
ameen’s court, dated the 7th oS July 1847, and considers that the 
land in dispute belongs to talook Rooheesur agreeably thereto, and 
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as it is proved therehy to be " servidb’’ land^ no further enquiry is 
necessaxy. He observes that Ramchund Ghuttokj defendant^ was 
called upon on the 14th of February 1848, to appear and cause the 
attendame o£ his absent witnesses, out he did not so, and though his 
vakeel stated, on the day on which the case was decided, that one of 
them was present, it did not appear that he was, on the contrary it 
was only, a plea for further procrastination. He admits that both 
parties instituted suits under Regulation V. of 1812, for the crops, 
and that defendants removed them under cover of his suit No. 113, 
and yet he decrees against the defendants for plundering, &c., gives 
costs, but no damans. 

In appeal Ramcnunder Ghuttuk, defendant, (and Hullodhur Ru- 
ral) talookdar of lot Shamdosspore, ur^e that plaintiffs have colluded 
with the mallk of Roorheesur, to obtain possession of this land, that 
fysalah No. 269, has no reference to the case m point, and they were 
no parties to that suit, and as their witnesses were present their evi- 
dence should have been taken, &c. 

The moonsifTs proceedings are altogether irregular. There is a 
decree in Persian, and a clean copy of it, as the original was a good 
deal* scratched ; but unfortunately the Bengalee translation does not 
tally with either. Again, as regards the witnesses of defendants, there 
is no proof that they were not present as stated, hence these flaws 
would be enough to vitiate the decree, but the moonsiff has stated 
that fysalah No. 269 settles the point as to whom the land belongs, 
but it does not do any thing of the kind, and this case has evidently 
,be^ brought about foaudul^tly and collusively by plaintiff and the 
talookdar of Rooheesur, in the nope that the land in dispute may be 
decreed to belong to them. Plaintiffs and defendants both distrain- 
ed the same crops, and as defendants removed them in virtue of their 
d[is|raint case, it cannot be considered that they plundered them and 
thereby made theiHelves liable to damages. It was, I opine, plaintiffs’ 
businesi to bring an action for the reversal of the punjum case No. 
^ 13 » when it would have come to light whether the defendants, dis- 
trainers, were right or wrong. Further there is nothing to shew what 
r|ght plaintiffs possess to the land, the produce of which is stated to 
^ave been plundered ; for until this r^ht is proved and the kanoon 
rfunjum” suit 113 is reversed, plaintins can scarcely come into court 
tor damages. 1 consider therefore that the decree is not only irre- 

f ular but uu^omplete, and*plaintiff5 should first deposit fees for the 
epiitation of an ameen, and before him they should point out their 
lands, defirnffg the boundaries, &c., after this the case can proceed on 
its merits in we usual way* Ordered, ther^ore, that the appeal be 
decre^, and theLcase remanded for tric^ de novo to the lower court 
with reforence to the foregoing observations. 

• Table of Stampt paper to*be refunded as usual. 
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The 22nd February 1850. 

Case No. 12 of 1848. 

Jppeal from the deetnon of Baboo Chunder Seekur Chowdty, Principal 
Sudder Ameen of (Feet Burdwan, dated the i4th June 1818. 

Seetaram Doss and others, (Plaintiffs,) Respondents, 
venue 

Mookoond Lai Singh Baboo and otiiers, (Defendants,) Appellants. 

Suit for possession of certain lakhiraj lands with “ tasurruffaut,” 
consequent on an illegal distraint in 1252 B. S., and wassilant 
from 1253 B. S., laid at rupees 1,444-5-10. 

Plaintiffs state that Seetaram Doss, one of tho plaintiffs, and 
Hurree Chum Doss and Muttro Mohan Doss, the fathers of the 
other plaintiffs, whilst their property was held ijmalee, and Jng^er- 
natli Doss was a sharer, purchased from one Ram Kaunt Mook^ea, 
on the 25th of Srawun 1221 B. S., for rupees 301, 16 heegahs 
of land called Dcegaree Sool, in part of " Puddoahnamo Bun.” On 
the 27th Srawun 1223 B. S., they bought 8 bcegahs in part of 16 
beegahs called Deegarce Sool, in part of Puddoah Gopalpore in the 
name of Juggematn Doss, and the other 8 beegahs for rupees 150-8, 
on the same day, from Ram Kaunt and Kumla Kaunt in the joint 
names of Seetaram Doss and the ^o parents of the other plaintiffs, 
and they were in possession. Plaintiffs allege that, some time after, 
certain ryots of the land sued for their “ pnngee” rights No. 3,920, 
and obtained a decree in tlie sadder ameen’s court, but on appeal 
No. 139, on the 20th August 1833, the judgo reversed the decree, 
on which they (plaintiffs) took out execution No. 402. An ameen was 
deputed to give possession which he did to plaintiffs and the heirs 
of Juggemath Doss, according to their respective 8 annas’ shares. 
The pluntif^ add that, independent of the above 16 in part of 32 
beegahs, Seetaram Doss and their two ancestors purchased in Nul- 
dangah Oopalpore beegahs 3-19-12, in Oopur Gopalpore beegahs 
8-1-8, altogether heegahs 12-1-4, on the 32na Assar 1228 B. S., also 
beegahs 7, in Oopur Gopalpore, hasil and jungle, on 19th Bbadoon 
1 230 B. S., by two kubalahs from Ram Kaunt, making in all beegahs 
19-1-4 of lakmraj land, and they were in Mssession. It is then stated 
that a dispute arose about a portion of me above land with one 
Beer Singh Baboo'; an action was instituted, and thecaso is pendiw 
separately. After this, or at the close of 1250 B. S., the plamtira 
let out for two years, 1251 and 1252 B. S., at a yearly rate of 41 
measures of rice and 2 kabnns and l2 puns of straw, to two ryots, 
Dhunye Manik and Hnllo^ur Dutt, their 16 beegans plus beegaliB 
3-19-12, also one parcel eff beegahs 2-9-4, ancf a]k>ther of beegahs 
1-10, called Bukooltollah in part of bee^^s 8-1-8, altogether Dse- 
gahs 23-19. The ryots gave a knbooleut, paid thdr reTemie in 
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1231 6. S., and in 1252 B. 8., after tliey hod cultivated the land, 
there was a misonderatanding about the rent, and plaintiftB were on 
the point of distraining the crops, when thd harpordaz of Mookoond 
Lai Singh and other defendants connived with Dhunave Monik, the 
ryot, and distrained Na 212, llie whole of the crops of the 32 bee- 
gahs as well as those of the jote holds, belonging to their two ryots, 
calling them their ryots, and that their jnmma was rupeos 32 per 
annum. Plaintiffs say they heard of this and brought a counter'^lBim 
No. 218, and attached the rice, on which all the defendants, oscei«t> 
ing Hullodhnr Dutt and other parties, plundered the said attached 
crops, but eventually their suit was struck off the ftlc, The plaintiffs 
urge, that they never obtained their rioe and straw as mr ryots* 
kuhoolcut in 1252 B. S., and in 1253 B. S. they cultivated by 
tliemselves boegohs 23-19, and that defendants dispossessed them 
from beegtdis 1^19-1 tliereof; they consequently sue for possession 
of this latter quantity of land, for ** tussurra&ut,” on account of 
1252 B. S.‘, and for wassilaut ft'om 1253 B> with costs, &c. 

Kussik Nagur Singh Baboo, defendant, replioa that the land 
belongs to'Chooramonee Maharotiee, bis mi^er, and to Kagouath 
Sing, bis eldar brother, who obtain^ it with other lands, altogether 
1,500 Rajah Ohytan Singh, the former zemindar, for 

maintenance purposes. No portiim of it belongs to GopalpoFe and 
daintiffo have excha^d the naates of the ryots and the boun- 
daries of the land. Ino alleged seller. Ram Kaunt, was only their 
meadeo ryot, and not the malik: of the lahd, and he had no rower 
to sell it; and though ho may have given a kubalah, still his (defen- 
dant’s) rights in the aforesaid maintenance grant cannot be affected 
thereby; and if only nruofaof the plaintiifo’ Jakhiraj titles are called 
for, thw trickery will cqtne to lij^t. He adds that the said Bam 
Kaunt gate Jiu mother in dSlS B. S. a kuboolent for the lands 
for U yean, at a junlma of ru^es 32 par annam, and received a 
pottah ftromh^lttatin 1224 B.S. ho received anotherpottahfor 11 
yean dtucing which Ban Kattnt>c«dtivat»d them " nij” and fay ufoleiv 

2 ot8. He nr^ that his motherjborrowed money foem die said Bam 
lunt, tmd he (defendant) ton had oc(»sion to do the same for the 
^ shntod ” expemes of hiS mother ; the amount so borrowed waa rupees 
and defendant made over thejapd for 17 yean foqdi 1235 to 
1251 ^ S.| at a iwmna o^mpecs 32 ^ annum, ill oonalderation of 
the debt and with^ait agreement that^nam Kiuibt should restore the 
land in,l252 B.‘ 6. |fe (defondant) re-ohtarined possession, and the 
land hasmoiT pafoed qaer to his two smis, Kowogadtial idingU 
Jndoontijgidtai, defohdaateavenitNo. 13 was bnnf^t in fhe resmn^ 
tina oowts ae^HaidlsK thia grant of 1,500 he^^, and it was aphetd, 
and ^ey nige'fhat though phdntifife refer to a decree which they have 
ohudned it,<ca|nnof affd^'them^dafendauts^ilgpeeably to Constrtactien 
No. 744. I[ntl2!^ B.!^\hi8 defendant sim, bis tvro sons diatridned 
thectopsinfpihiihye‘t^*Adlhit itoy„ their cyQta,of the ditpnted 
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land and obtained their revenue^ and during the year ]253> it was 
cultivated by Bhurrut Manik^ and plaintiffs have np right or title 
thereto. 

The two sons, Judoonundun and Mookeond Lol Singh, defen*^ 
dants, reply as their father Russik Nagur Singh Baboo. « 

Ni^er Chund Ghosal, defendant, replies that he has no concern 
whatever with plaintiff's’ lands. * 

Hollodhur Dutt, defendant, supports plaintiff by saying tljat he 
cultivated the lands in 1251 B. S., paid his revenue, and that in 
1252 B. S., the defendants plundered his rice crops. 

Bungsee Dan and Adhit Dan, defeiidants, support Russik 
Ns^ur Sing Baboo, defendant 

The principal sudder arneen remarks that, as this suit and No. 62, 
which has beOn brought by the heirs of Ju^gemath Doss, against 
Russik Nagur and others, defendants, for their own 16 bo0galis, are 
in every way similar, the two were heard together, and as it appcaiv 
ed that the parcel of land, beegahs 3-19-1, referred to in tlie plaint 
was a separate affair, it was not disposed of. He considers defen- 
dants’ case to be without foundation, observes that defendant Kus- 
sik Nagur has not been able to produce the pottah which is stated 
to have been given for 11 years in 1213 B. S., and although he has 
filed tlie two kubooleuts of 1224 and 1235 Jk S., and supported 
them by witnesses, as well as by the writer of the kuboolcut m 1235 
B. S., he cannot believe them, bepause by looking at fysalah 
No. 3920, it appears that Iloqi I>Utt Ryot montioneain his plaint 
that Ram Kaunt Mookerjea had made over his lakhiraj by a pottali 
to Teokoraiii Dutt, and on the strength thereof the sudder amecn 
decided the case, upholding the ^ jote,” but on appeal No. 139, this 
decree was reversed, Koop Duties occupancy uj[)5et, and tlio plain- 
tiffs’ (in this case) possession confirmed. If, therefore, defendants’ plea 
regarding tlie grant of 1,,500 beegahs was correct, they never would, 
the principal sudder ameeii argues, have allowed the ameen who 
was deputed to give possession to plaintiffs ; and, now that Ram Kaunt 
is dead, they, he thinks, wish to retain the land iti dispute by fraud ; 
he has no doubt of the kubooleuts having been fabricated: tlie de- 
position of Soobul Chujdd, one of the witnesses of , defendants, is op- 
posed to defendants’ own plea, as the latter states that Ram Kaunt was 
all along in possession from 1213 B. S., by other witnesses of defen- 
dants it is evident that, wli^n plaintiffs’ .ancestors obtained possession 
by tlie civil court, they erected a house on the land for their ryots ; 
and witness, Royoliurn Gkose, named by both parties in suit No. 62, 
states that the disputed land Was Rarh Kaunt’s lakhiraj^ and plaintifis’ 
ancestors hating purchased it^ obtained and Were in possesbion. In 
Uie opiniom of the mincipal sudder Aineon.the phuntitfe have proved 
the plundering and illegal drstr)aint^e.9d hayitiig by thteir 

two bonds, bolb register^hy tlie pergunnah ka^»onO dated in 1 221 
and tlie other in 1^ B. as well as by witnesses, ^at Seetaram Doss, 

oho of the plaintiffs, and hluttro ISdohun, and Hurecchum, ancestors of 

10 
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the Other pluintifTs, did purchase the land in dispute and obtained pos^ 
session ; tW defendants in collusion one with another did dispossess^ 
illegally distrain^ and carry off the crops^ and as the court cannot place 
any confidence in the enquiries of the ameen who was deputedj he 
haying clearly connived with defendants and submitted a rooeedad in 
their ravor, and believing that the report which was forwarded by 
the ameen^ seven days previously to his submitting his proceeding, in 
which he alluded to the plaintiff having gone into court to petition 
against him, was prepared in collusion with defendants and forwarded 
peshbundy; and Russik Nagur, defendant, not having tendered 
any eollectory or other proof of the validity of the alleged 1,500 bee- 
gahs maintenance grant, and not thinking the evidence of defendants’ 
witnesses sufficient to counterbalance or vitiate the evidence tender* 
ed by plaintiffs, and the land in dispute being of old, the property of 
plainliffs^^d that it should not pass out of their hands by a distraint 
case, the principal sudder ameen decrees the amount claimed by 
plaintiff as'tussuruffaut on account 1252 B. S., and wasilaut from 
1253 B. S«, to be adjusted and possession to be given against all the 
defendants, omitting those who have been excluded by jnaintiffs with 
interest, costs, &c., the wasilaut, he adjudges, against Russik Nagur 
and his twai^sons from 1253 B. S. An appeal lias been preferred by 
Russik: Nagur Singh and his two sons, Mookoond Lai Singh Baboo 
and Judoonuiidun. They urge, 1st, tliat the court should in the first 
instance have disposed of their plea, which was to the effect that the 
seller of the land or his heirs should have been made parties to this 
suit. « 

<Sfeconrf/y.— rThat Ram Kaunt was only a temporary ryot, and held 
no proprietary or lakhiraj rights; that the disputed land was in a man- 
ner pledged on the death of Russik Nagur’s mother to Ram Kaunt, but 
he had no power to sell it, and plaintifis, being aw^are of this, purposely 
did not make the heirs defendants, and if they had held any col- 
lectory proof of their lakhiraj title, they surely would have produced 
it, hence their lakhiraj title has not been established ; and although 
the principal sudder ameen enquired about this from plaintiffs’ 
vakeel, they could not produce any proofs of their lakhiraj by 
purchase or otherwise. 

Thirdly . — ^The kubooleut of 1213 B. S. was given in the time 
of Russik Nagur’s mother, many years ago, and has been mislaid, but 
they, appellants, produced other proofs and witnesses,, who did not 
contradict themselves and quite sufficient to prove their defence. 

By referring to f^edah No. 3220, it will be seen that 
the pottah which was given by Rani K^unt Mo^e^ea to Teekaram, 
his koorfa’^ ryot^ relates lo his jumaee land, and not as stated by the 

! )rincipal sudder ameen to lakhiraj land-: further, from the same 
ysalaq, also from Te^karam’s 'pdttah and by copies of authenti- 
cated dakhilabs, which were ^en to Teekaram by Ram Kauiit, it 
wfUl appear that Ram Kaunt only underlet his d^maee rights, and 
that he was their (appellants’) ryet. 
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Fifthly . — They argue that they are in no way affected by the 
appeal decree No, 139, that the jumaee pottah, wnich was pven to 
Teekaram, was in no way cancelled, but it was not considered a 
mocururee one; again, they were never made parties in the suit, 
were never made acquainted with it, and no kubalah was filed or 
any enquiries instituted in their ^presence or with Ram Kaunt, the 
alleged seller; hence, by Construction No. 744, that decree cannot 
be brought forward against them. 

Sixthly . — They urge that they filed a copy of the decree which 
was passed under Regulation II. of 1819, No. 13, releasing the 
1,500 beegahs, also a mouzahwaree list, from which it is clear that 
the land in dispute is a part and parcel of tliat grant 

Seventhly . — ^They urge that Soobul Doss, their witness, has not 
contradicted himself; that their mother’s possession and theirs is 
one and the same, and as Ram Kaunt was only their ryot, his being 
in possession, is equivalent to their being so. 

The appeal was admitted by my predecessor on the 23rd of May 
1849, and a reply has been filed with the following documents by 
respondents : 

I. A copy of special commissioner’s roobakaree, dated 25th July 
1849, shewing that an appeal has been preferred against tlie deputy 
collector’s decision, No. 13, releasing the 1,500 beegahs grant. 

II. A kubalah, dated 15th Chyte 1218 B. S., given by Rajali 
Jey Singh, in favor of Ram Kaunt Mookenea, selling him for rupees 
69, beegahs 825, altogether beegahs 13 of lakhiraj &nd in Pudooah, 
remstered by the kazee of the pergunnah. • 

III. A kubalah, dated 15th Chyte 1218 B. S., from the same to 
the same for beegahs 19 of lakhiraj in Pudooah, for rupees 255, 
and registered by the pergunnah kazee. 

This case was heard and argued on the 19th instant, in the 
])resence of the parties interested, and I proceed to pass judgment 
thereupon. 

The decision of the principal sudder ameen is incomplete, and his 
arguments are not supported by the record. The defendants’ plea 
that the seller of the land in dispute. Ram Kaunt Mookerjea^ or his 
heirs, should have been made parties to the suit has not been dispos- 
ed of or even referred to, and in the plaint connected with the 
fysalah of the sudder ameen No. 3920; dated the 13th of February 
1827, no mention whatever is made of Ram Kaunt’s takhiraj but 
only of his jumaee rights. Again, by examining this fysalah and 
the pottah, dated the 28th of Pous 1213 B. S., given by Kam Kaunt 
Mookerjea to Teekaram, as dso the authenticated copies of the 
dakhilahs of 1217 B. S., there is no allusion to the land being lakhi* 
raj, on the contrary there is every reason to suppose that we land 
in dispute was included within the 1,500 bee^s grant; fiirther, by 
referring to the appeal No. 139, it will be seen that the case wMch 
was then at issue rdated to jote and mal lauds, and to the ri^ts of 



38 


ZILLAH WK8T BU ROWAN. 


certain ryots, and that the defendants, appellants in this suit, were 
in no way parties to either the original suit No. 3920, or its appeal 
No. 139, hence their proprietary rights cannot, in my o{)inion, he 
in the least affected or interfered with by any thing which is alleged 
to have been done in carrying out execution of the app^ decree 
No. 139. Plaintiffs state that they purchased tlie land in dispute 
as lakhiraj, but before the lower court not a tittle of proof has been 
produced to shew to what tenure the land was attached or in what 
way it was lakhiraj, or that the alleged seller. Ram Kaunt Mookerjea, 
was the hmtd fide lakhirajdar in possession and at liberty to sell, 
nor have the alleged sales been ever registered in the revenue 
offices. No one ever purchases lakhiraj property without enquiring 
into its validity and seeing that it is properly protected by a sunnud 
or char, and that it is duly registered in the collector’s office. In 
this instance there was no proof before the lower court of the lakhi- 
raj title, nor were the heirs of the alleged seller, as they most assur- 
edly ought to have been, made parties to the suit, and though plain- 
tiffs (respondents^ have now filed two kubalahs of 1218 B. S., and 
copy of a proceeaing of the special commissioner’s court, the former 
to establish their title and the latter to shew that though the deputy 
collector of Bancoorah did release the 1,500 beegahs referred to, 
that an appeal is pending against that decision, still this suit can in 
no way be affected by any thing 'which may be done in appeal, as 
the land in dispute is, in my opinion, included in and is a part and 
parcel of that grant, the right of the defendants (appellants,) and the 
two kubalahs are not trustworthy documents, never having been pre- 
sented previously in any point, and if they had been genuine it is 
not likely that respondents would have kept them out of the way, as 
they might have been of service to them, owin^ to some particulars 
of their alleged lakhiraj property being given in them. I consider 
then that plaintiffs have altogether failed to establish their case, and as 
the fact of dispossession is not established, and plaintiffs’ (respondents’) 
rights and interests in the land in dispute are in no way apparent, 
I cannot uphold the decision of tlie lower court, but hereby reverse 
it by decreeing the appeal and dismissing plaintiffs’ suit Costs 
throughout the courts to fall upon plaintiffs (respondents.) 
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The 22nd February 1850. 

Case No. 13 of 1848. 

Appe€il' from the decieion of Rahoo Chnnder Seekur Chowdree^ Rnncipal 
Sudder Ameen of West Burdwan, dated the 24th June 1848. 

Soobul Chunder Doss and others, heirs of Juggernath Doss, 
(Plaintiffs,)' Respondents, 
versus 

Mookoond Lai Singh Baboo and others. Defendants. 

Russik Nagur Singh and his two sons. Appellants. 

Suit for possession of 16 beegahs, &c., laid at rupees 1,409. 

This case is in every way similar to the foregoing, or No. 12, just 
now decided, the parties suing are the heirs of Juggernath Doss, the 
alleged purchaser of a certain quantity of land with the plaintiffs in 
suit No. 12, only they have brought their action separately against 
the defendants, and it is unnecessary to go over tlie same arguments 
as I have given them at length in the foregoing case. I have only 
to say that I cannot agree with the lower court in decreeing it in 
plaintiffs’ favor, and the ^peal having been duly admi"'^ by my 
predecessor on the 23rd May 1849, fnow, for reasons ash.^^^'^ed in 
appeal No. 12, reverse it by decreeing the appeal, and dismissing 
plaintiffs’ case. Costs throughout the courts to be made good by 
plaintiffs (respondents.) 


The 25x11 February 1850. 

Case No. 133 of 1848. 

Appeal from the deeitiott of Moidvee Noorul Hutiein, Mooruiff of Bishen- 
poor, dated the March 1848. 

Nandram Paul, Plaintiff, 
vereua 

Musst. Rebuttj, widow of Ram Paul, and Cheedam Paul, his brother. 

Defendants. 

Suit to recover the balance of a “khatah bhye” rupees 116-7-5. 
Pluntiff states that Ram Paul, on various occasions borrowed 
money from him, and on squaring liip accounts on tlie 25th Kartick 
1251 K S. there was a balance of rupees 66-7-5, and on thasame 
day he borrowed 50 rupees in addition and signed the " khatah bhyd* 
for rupees 116-7-5, Ram Paul promised to pay quickly; but not 
doing so, pliuntiff sues him. 

The widow defendant Rebutty denies that her husband ever 
squared the account as alleged or borrowed the cash ; urges that 
diis suit has been brought a^nst her through enmity ; that there 
was a "karbar” between phuntiff and her husband by which a 
balance of rupees 66-7-5 was wrongfully calculated to be due from 
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him; that lie sold some cloth to one Muddoo DalaJ^ by which plain- 
tiff ireceived rupees 33 on one occasion, and rupees 28-2 on another, 
as she can prove, &c. 

Oheedam Paul, defendant, replies that he is not the heir of Bam 
Paul, and is in no way concerned. 

Although defendant to a certain extent, says the moonsiff admits 
the khatah account and states that it was paid up, still he does not 
believe the alleged payments. Plaintiff has produced his " khatahs” 
and proved them, anti defendant has only tendered the evidence of 
two witnesses in support of the alleged payments, but they are of low 
caste and live elsewhere ; besides Muddoo Dalai was called upon 
to explain the matter, and the ^^khatahs” of several of the Bishen- 
poor merchants were examined to ascertain whether cash transac- 
tions were usually entered in them, as the moonsiff was doubtful on 
the point. If defendant’s plea of payment had been true some receipt 
would have been given for the payments and filed; and Muddoo Dalai 
w’ould also have proved defendant’s statement which he does not do, 
the moonsiff consequently decrees the amount against the property 
of the defendant’^s fate husband, and although he considers that the 
oUier is ^ way answerable in this suit, he nevertheless 

argu^^^t he cannot release him from responsibility owing to 
the d^ision of the Sudder Dewanny Adawlut, dated the 11th of 
August 1847. 

Oheedam Paul, defendant, appeals against that portion of the decree 
which refers to him, and makes him responsible, although he is not 
included in the hon6. Jide decree, and is deemed to be free by the 
lower court 

Judgment. 

I do not understand this decision, and it would be extremely 
difficult to carry out execution of the decree. It is given against 
the property of the defendant’s late husband solely, and yet Oheedam, 
though not included in the decree, cannot, it is stated, be excluded 
from responsibility. If he is responsible he should be included 
and cast in the decree, otherwise nis name should be expunged 
therefrom. The precedent quoted has nothing whatever to say to 
the case in point, and I cannot perceive why the moonsiff has referred 
to it. The case alluded to is given at page 422 of the Decisions in 
appeal of the Sudder Dewany Adawlut for 1847, and it is connected 
with quite another matter.' (Ramlochun Ghose versm Goorooper- 
shaud Ghose, No. 170 of 1845.) Again, the lower court was all 
wrong in calling for a ‘*kyfeeut’’ &om the "Dalai,” or from any one, 
the more especially as the said " Dalai” Muddoo was one of the 
defendant’s witnesses and summoned by a subpeena issued by tlie 
court ; further, the khatah bhyes” produced in court do not appear 
to haVi^ W stamped or the parties to have been fined for the 
om|ri^triis the amount^is given and signed, and this is irregular; 
ftid Ia8%, it was xuost objectionable (and the course adopted open 
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to serious abuse) for the moonsiff to send for the khatah” accounts 
of several of the Bishenpoor mahajuns^ to satisfy himself on a point 
which he ought to have been well acquainted with, and one which is 
quite common and of daily occurrence. Under the foregoing cir* 
cumstances, and with reference to Constructioi^ No. 997, 1 hereby 
decree the appeal, and remand the case for trial de novo to the 
moonsiff. 

Value of stampt paper to be refiinded in the usual way, and costs 
to be adjusted hereafter. 

Tub 25Tn February 1850. 

Case No. 29 of 1850. 

Appeal from the decision of Baboo Bissessur Chuckerbutty, Town Moon^ 
siff of West Burdwan^ dated the December 1849 . 

Moonshee Ameenuddeen Amed, (Plaintiff,) Respondent, 

versus 

Neerunjun Goshain and Muggun Chunder Hajrah, Defendants ; 

Neerunjun, (Defendant,) Appellant. 

Suit to recover the amount balance of fees due to plaintiff as 
vakeel for defendant, the Goshain, laid at rupees 137-6. 

Plaintiff states that he and Muggun Chunder Hajrah, defendant, 
were appointed bjr Neerunjun Goshain, his vakeel, in a heavy suit, 
which the Goshain instituted in the court of the principal sudder 
ameenof West Burdwan, the amount fees was mpees 675-8-15, and 
a compromise at one-half was effected, each vakeel to receive 
rupees 168-14. It is alleged that rupees 31-8 have been paid, and 
as the Goshain will not liquidate the difference, or rupees 137-6, 
plaintiff sues for it under Act I. of 1846. 

Neerunjun, defendant, replies that no agreement was made as 
alleged ; on the contrary it was settled that each of the vakeels was 
to receive rupees 75 ; that to this effect a rookah was sent by the 
^plaintiff to him, and an understanding was come to in the presence 
of most respectable people. He has paid rupees 70 as per ^^rookahs,’^ 
and only 6 rupees are due. ^ 

Muggun Chunder Hajrah does not appear. 

In the jowab-ool-jowab, plaintiff rej^diaftes the rookahs. 

In the opinion of the moonsiff the defendant’s case is bad. He was 
called upon twice^to produce proofs of his agreement and his receipts, 
but he miled^ to do sO, nor has he given the dates of the alleged 
payments or their several amounts. By examining the copy of the 
vakalutnamah, which was filed by plaintiff in defendant’s case, it is 
dated the 24th of July 1847, whereas the alleg^ date of agreement 
is the 2Sth idem, hence as vakalutnamahs are not usoaliy presented 
until some arrangement is entered into, defendant’s case is not 
supported by his defence; further, as defendant has notbi^n able to 
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produce his proofs and the suit was a heavy one, for no less a sum 
than rupees 32,555, and plaintifF has let oft* defendant one-half, the 
lower court decreed the amount claimed as just, with costs, 8ic. 

In appeal, it is urged by defendant that plaintiff has not proved 
the fact of any a^eement whatever having been made, and when 
nlaintiff arrangeato be his vakeel he never thought of his fees, and 
he never would have retained him as he could have obtained one on 
much easier terms. The other defendant, who is a vakeel of the 
court, should have been sent for and examined, that vakeels usually 
on being retained agree to any thing, and though he, appellant, was 
disposed to give plaintifF a present after he had succeeded in carrying 
his case for him through the courts, and rupees 30 had been deposited 
by him for the purpose with a respectable person and the vakeel, 
plaintifF promised to give in a " dusthurdaree,” yet he, the plaintiff, 
played false and never did so ; he, appellant, begs he may be asked 
whether such is the case, and if he denies it he can prove it by 
respectable vakeels and mook tears. He adds, he is a poor Brahmin ; 
he was willing to give more than enough, and it will be difficult 
now to select a vakeel : he was from home and unable to file his 
proofs and documents, but can now do so ; and if Muggun Cliunder 
vakeel’s (defendant’s) de{>osition bo taken, plaintiff’s case will be prov- 
ed to be good for nothing. 

Plaintin (respondent) replies that defendant had plenty of time to 
file his proofs, and he may now have prepared false ones ; that de- 
fendant wished to comjiromise for rupees 60, but he, respondent, de- 
clined, and he couW, if necessary, prove it, and he prayed that, as 
die case was one of fees for services rendered on which he existed, 
it might be taken out of its turn and heard. 

I confess 1 tliink the plaintiff has most satisfactorily established 
his case, and if he had been dishonestly disposed he might have 
caused the defendant to be mulcted in the full amount to which he 
was entitled under Act L of 1846. He has let him off one- 
half, and given him credit for what he has paid, while defendant (ap- 
pellant) has altogether failed in the lower court to prove that any 
.agreement was ever made for rupees 75, or that he paid him rupees 
70 in part of it To be allowed to do so now is quite out of the ques- 
tion, and considdk'ing thatpIaiiitilTs services were of some consequence, 
and that plaintiff tn a very heavy and important suit obtained a 
decree for his client, defendant, I am of opinion that Ids demand is 
just, and that he is fully entitled to it I consequently confirm the 
decr^ of the lower court, and reject ^he ap|>eaL > Costs payable hy 
appellant " . 
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Present : A. SCONCE, Esq., Judge. 


The ICth February 1850. 

No. 15 of 1847. 

Appeal against the decree of Moulvee Ashruff Allee^ Principal Sudder 
Ameen, dated 18M August 184 7. 

Baker Alee, Munsoor Alee, and others, (Defendants,) Appellants, 

versus 

Afazoodecn, deceased, represented by Kiamoodeen and others, 
(Plaintiffs,) Respondents. 

Tfti§ is a case of long standing; and I have had much difficulty 
and doubt in arriving at a satisfactory judgment upon the matter 
at issue, not only from the circumstance that twice has the suit 
come before the judge on appeal, but because, in the proceedings 
hitherto held^,the fjrounds, and hence the object of the suit had not 
been clearly discriminated. The claim stated«by the plaintiff was 
simply this : he sought to recover certain land which, by a summaiy 
decree issued under the provisions of Regulation XLIX. of 1793, 
on the 7th February 1834, was declared to be possessed by him, 
and of which an ameen (Ramsurrun,) in conformity with that 
decree, put him ostensibly in possession, but which nevertheless 
has continued ever since in the occupancy of the opposing parties. 
The summary proceedings being held in February 1834, corre- 
sponding with 1195 M. S., the plaintiff claimed wasilat from that 
year down to the period at which his suit was instituted, 29th 
^arch 1844. 

But in stating the amount and position of the IsCnd claimed, plain* 
tiff departed from the condition of Iris old suit.' In that suit he 
claimed 6 kanees, 5 gundahs, and that land was shewn by the pro- 
ceedings of the ameen to be situated in three, not adjoining, but 
distinct bunds,” or patches of land. Now, however, plaintiff claim- 
ed- 8 kanees, 5 jgund^l^s, situated in two bunds.” And to» justify 
this departure &om the terms of the siitnmary suit, plaintiff relied 
apparently upon a regular suit,^w^ich was instituted (by Azmutool- 
lah Moonshee) for tlie purpose of destroying the effect of the sum- 
mary decree in so far as he assumed that the chittahs of the ameen, 
Ramsurrun, fell u^n 8 kanees, 5 gundahs, of which the property 
belonged to himself. 
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Now I do not profess to understand the connexion between this 
suit of Azmutoollah and the original summary decree. Azmutool- 
lah^s suit was dismissed : but in the proceedings I find no attempt 
to reconcile the claim of the plaintiff with the land measured by the 
ameen : and so far^ whether the 8 kanees, 5 gundahs brought into 
Azmutoollah’s suit corresponded with the 6 kanees^ 5 gundahs of the 
ameen^ Bamsurrun^ and of the summary decree of 7th February 
1834^ or totally or partially differed therefrom^ the determination 
of AzmutoollaVs suit does not shew. 

But be that as it may^ both from the grounds of tho claim as ex- 
hibited by the plaintiff to the present action^ and from the answer of 
Baker Alee and others, defendants, who expressly declared that the 
plaintiff still enjoyed possession of the 6 kanees, 5 gundahs, which 
were delivered to him by the summary decree, it became, in my 
opinion, indispensably necessary to ascertain, and to be guided by the 
position and occupancy of the land which formed the subject matter 
of the decree passed on the 7th February 1834. As the proceed- 
ings came before me, however, np attempt had been made to distin- 
guish the land affirmed to be plaintiff’s land, by the summary de- 
cree : or to ascertain whether the land sued for in this occasion by 
Aifazoodeen corresponded in whole or in part with that land; and I 
considered it necessary to depute an ameen with clear instructions 
to enquire into this matter. 

The ameen’s proceedings came before me, in the presence of the 
parties, on the 10th December last, and on that occasion I drew up a 
roobakaree, embodying the facts exhibited by, or deduciblc from, the 
amcen’s investigation, and I required both sides to be prepared to 
state any objections they had to the conclusions therein expressed. 
They state no objections, and it appears to me that my decree must 
pass' in conformity with the tenor of that roobakaree. 

The ameen by my instructions traced the land defined by the 
summary proceedings of 1834 ; the land as described in the plaint 
of the present action ; and the daghs, or numerical parcels, which 
the land contested was marked by, in the measurement made a few 
years since by the revenue authorities : and it appears that the 
plaintifi* has sued for some land which was not guaranteed to him 
by the summary proceedings of February 1834, and that be has 
excluded fixim his nlaint «some land the possession of which 
was s0 awarded to him. And not only so; it appears from the 
anieen’s report that some land awarded to plaintiff in 1834, and 
which he has not included within the specific land of the plaint, is 
equally in his possession. 

XJ|K)n the whole then, 1 find as follows: that k. 1-4-0-1, situated 
withm the fikst bund of the plaint, corresponds mth the first 
dagh of the measurem^t of 1834, and being* in possession of the 
appellant. Baker Alee, should be delivered over to the respondents; 
also of tl^ second bund of the plaintdc. 1-3*2, hitherto possessed bv 
Baker Alee, and 14 gs., 2 es., possessed by Kaminee Begum, (both 
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of which portions of land correspond in part with the daghs 5 and 
4 of the measurement of 1834) should be awarded to the respondents 
or all in all L 3-2-0-2. 

The principal sudder ameen decreed in all to the plaintiff k. 6-1 1-2, 
and the decree which I pronounce differs from the principal sudder 
ameen’s not only as to the amount of the land which plaintiff is 
found entitled to have claimed,; but also as to its identity. The 
principal sudder ameen, guided it is not clear by what information, 
assumed the k. 6-11-2, which he decreed, to be represented by 
seven daghs or parcels of the revenue measurement ; viz.. Nos. 
6676, 6034, 6044, 6079, 6041, 6042, and 6062. Now there is no 
reason to believe that, excepting the dagh 6042, any of the other 
daghs fell within the chittahs of the ameen employed in 1834, 
Ramsurrun. Possibly from imperfect information, the ameen 
employed in this present occasion may have erred in assigning the 
numbers of the daghs to the patches of land which formed the old 
measurement of Ramsurrun ameen; he shows that the first item 
hold by Baker Alee, viz., 1-4-0-3, is represented by dagh 6106 ; the 
third item of 1-3-2, by dagh 6033 ; and the g. 14-2, held by Kar 
minee Begum to be represented by daghs 6042 (in part) and 6054 ; 
this identity of the old land with the recent measurement may or 
may not bo exact, and it is^ more to the purpose of this decree to 
declare that the^ respondents are entitled to hold this k. 3-2-2 in 
virtue of^ their right of possession, as usurped by the appellants. 

Wasilat at rupees 2-4 will be paid by Baker, upon the whole 
land « down to 1204, and by Baker Alee and Kaminee Bpgum 
respectively, from 1205, in which year the land in his possession 
was transferred to her. The costs will be charged in proportion to 
the amount decreed. 


The 16th February 1850. 

No. 662 of 1849. 

Appeal frtm the decree of the Moonciff of Putteeahi dated 31i^ October 

1849. 

Kalee Churn, (Defendant,) Appellant, 


Ramjoy, (Plaintiff,) Respondent 

On the 30th January last I remanded, upon sununaxy appeal, a 
suit instituted by this appellant, which the moonsiff had struck off 
for neglect. Now it happens that that suit, instituted by this appel- 
lant, was prior m date to the present action and concerned the same 
land whicn this plaintiff, Ramjoy, sought to establish his possession 
of : but alter dismissii^ Ealee Chum’s case fat neglect, tiie mobosiff. 
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in disposing of tliis suit, overlooked the evidence which, in support of 
his own view of his rights, Kalee Churn had in his own suit adduced. 
Both suits should be taken up together. And accordingly I remand 
this case also. 


The 16th Februahy 1850. 

No. 663 of 1849. 

Appeal from the decree of the Mooneijf of Putteeah, dated 31«^ October 

1849. 

Ramjoy, (Plaintiff,) Appellant, 

, vereue 

Kalee Churn, (Defendant,) Respondent 

On the appeal of Kalee Churn, 1 have already this day ordered 
this suit to be remanded, and, necessarily, the gase of the plaintiff 
(this appeal) will be re-considered. Should the moonsiff again decide 
in favor of Ramjoy, he will consider whether the amount of the land 
awarded to him diners from that claimed in no greater degree than 
one measurement differs from another, or whether there is any sub- 
stantial reason for not allowing tlie whole land sued for. 
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Present ; M. S. drlLSfORE, Esq., Judge. 

The 14th February 1850. 

No. 1 of 1850. 

Appeal from the decision of Mahomed Arshud^ Moonsiff of Kendra^ 
paraht dated the %th December 1849. 

Rughoo Bhai, (Defendant,) Appellant, 
versus 

Panchoo Das, (Plaintiff,) Respondent. 

Ceaim, rupees 9-2-5-10, principal and interest of a tumusook, 
dated 25th Bysack 1254 U., the conditions of which were, that the 
amount was to be repaid in two months, and that all payments made 
were to bo recorded on the back of the bond. 

Defendant denied the claim, but admitted that he borrowed the 
amount on the date stated, and asserted that he liquidated the same 
with interest on the 21st Gheit 1255, in the following manner, vi/.., 
he paid rupees 7-12-0 in cash, and withheld rupees 2-1-0, the price 
of cloth previously delivered to the plaintiff, and when he 
demanded the restoration of the tumusook^ the plaintiff refused to 
give it up, until he received the sum of rupees 1-12, due from the 
defendant’s surety ; that he then through one Sham Das paid the 
sum of rupees 1-12, on the 26th Cheit, but the plaintiff put off 
from time to time the restoration of the bond. 

Bhujnee Nath, surety, defendant in the original suit, did not enter 
appearance. 

The moonsiff held that the plaintiff had failed to establish his 
claim, two of his witnesses having denied that they were present 
when he paid the money, and the other two being unable to state 
the date, month, or year when the money was paid ; and as the 
conditions of the bond were that all payments were to be recorded 
on the bond, it was very improbable that the defendant would pay 
any money in opposition to those conditions ; and he had not filed 
any petition in any court representing that the plaintiff withheld, 
the bond ; and he decreed tne claim accordingly, with interest to 
the date of payment. 

The defendant appealed, but without advancing any fresh plea. 

Judgment. 

, I agree with the moonsiff that the defendant has failed to establish 
his assertion regarding the payment of the debt, and aa the condi- 
tions of the bond were, that sul payments were to be recorded on the 

11 
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back of the document, and fourteen months elapsed between the 
time when Uie defendant allies he paid the amount of his debt and 
the institution of the suit, durinn which he failed to ocHuplain in any 
court regarding the detention of tiie ttunusook b^ the respondent, I 
see no reason for disturbing the moonsiff’s decision, ana 1 hereby 
confirm the same, and disnms the appeal without serving notice on 
the respondent 


The 14th Febbcabt 1850. 

Ka 94 of 1849. 

« 

Appeal from the deeieion of Mahomed Arehud, Motmeiff of Kendraparah, 
dated the 6th November 1849. 

Bahee Soonder Singh, (Plmntiff,) Appellant, 
vereue 

Hurry Mahapatur and Bheeka Das, (Defendants,) Respondents. 

Claim, rupees 89-10-9, principal and interest of k tumnsook, dated 
25th Bysack 1250 IT., with interest to the date of payment 
The plaintiff stated that, on the above named date, the defendants 
borrowed firom him the sum of rupees 50, and executed the bond, 
enffl ging to repay the loan in four months. 

The wfendants denied all knowledge of the bond, and stated that 
they were absent feom home at Purajpore at the time it is alleged 
to nave been written, and that on the same date they borrowed the 
sum of rupees 10 from Bhagun Hujarah, a mohajnn at rnoozah 
Kullerabank, and executed a bond in his favor, (which, if necessary, 
they would file,) and that they ^turned home the following day and 
paid rent to the dheedar of tneir village. 

The plaintiff replied that, if the &fendants had not borrowed 
the mon^, they would not have caused Eishen Nund to execute a 
f'dttkhUah” engaging to pay the principal on the 22nd ?eit 1256 F. 

.The moomiff held that, notwithstanding the three witnesses to the 
tumnsook had deposed to its due execution on the part of the defen- 
dants, no reliance could be placed on their evidence, as the plaintiff, 
in x^ly to the defendants' answer, had stated that Kishoi Kund 
had, on the 22Bd Brsack 1256, executed a dahhUah, engaging to pay 
tiie prindpd, and the said Eishen Nund had deposed, when dted by 
tiie pluntm, that he knew nothiim at att about the matter; and that 
if t^ plaintij^B statement regariung the execution of the dahhUah 
was correct, the tnmtatmk had been cancelled, and if the dahhUah 
was not executed then tiie plaintiff’s statement was false; mad it 
was oonaequei^y to be inferem'^ that tiie tumnsook was a spurious 
do<^mi«at» and m dunuMed the daiau 
in the ^aiatiff . adduced no argument which substantiated 

hh chum. 
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Judgment. 

In addition to the reasons assigned by the moonsilf for distrusting 
the genuineness of the bond^ on inspecting that document, I find that 
the names of all the three witnesses have been written twice over, 
first in pale ink, and subsequently in dark ink, to corres^x)nd with 
the body of the document; and. this naturally casts suspicion on the 
genuineness of the bond. It is therefore ordered, that the appeal be 
dismissed, and that the decision of the moonsiff be affirmed, without 
serving notice on the respondents. 


The 14th February 1850. 

No. 93 of 1849. 

Appeal from the dedaion of Mahomed Arshud^ Moonaiff of Kendraparah^ 
dated the 7th Naoemher 1849. 

Dhunye Parijah, Nimye Churn Chowdry and Rutna Cur Parijah, 
(Defendants,) Appellants, 

veraue 

Soodursun Chowdry, (Plaintiff,) Respondent. 

Claim, rujpees 32, the price of 640 bamboos, and interest thereon 
to the date of payment 

The plaintiff states that he executed a kubooleut on account of 
4 beegahs, 17 goonths and 13 biswas of resumed land in mouzah 
Hajeepore, pergunnah Junker, on which there "were 17 clumps of 
bamboos, 10 of which the defendants cut and carried off on the 25th 
Maugh 1 255, and on his complaining to the magistrate he was 
directed to institute a suit under Act IV. of 1840 ; but as the land 
was already in his possession, he thought it preferable to sue in the 
civil court for the value of the bamboos. 

Dhunye Parijah, defendant, denied cutting the plaintiff’s bamboos, 
and stated that the land and bamboos belonged to Musst* Panoo Dev, 
the plaintiff’s stepmother, who had sold -him 60 bamboos for me 
sum of rupees 2, and other quantities to different olher persons. 
He also objected that the plaintiff in a petition, presented by him to 
the collector, had represented the value of the bamboos to lie rupees 
17 only, and he had now raised it to rfipees 32. 

Nimye Churn Chowdry and Rutna Cur denied having been 
present when the bamboos were cut; imd in other respects made the 
same answer as Dhunye Parijah. 

The plaintiff replied that the reason of his valuing the bamboos 
at rupees 17, in his petition to the collector, was, that he was at 
Cuttack at the time they were ciU;, and that he named the^said sum 
without ascerteining their real value. He also stated that the de« 
fendants, in their answer, filed in the collectorate, alleged that they 
had purchased 1 be^ah, lOgoontht, 10 biswas, 2 kanees of the land 
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from the plaintiff’s stepmother, whereas they now only say they 
purchased 60 bamboos. 

The moonsiff held that the plaintiff’s claim was fully established 
by the oral and documentary evidence adduced by him, and the 
contradictory statements made by the defendant Dliunye Parijah in 
the collectorate and before his court; and as Musst Panoo Dey had 
preferred no claii|Ljto the land or bamboos, he decreed in his 
favor the sum of rupees 17 on account of 450 bamboos, the same 
being the number of bamboos and the value of them recorded in 
his petition to the collector. 

Judgment. 

# 

Since it is clear from the oiBciating deputy collector’s roobakaree 
of the 24th April 1844, that the land was measured previous to 
settlement in the name of the plaintiff, and his witnesses have depos- 
ed to the fact of his possession, and Musst. Panoo Dey, his stepmother, 
from whom the defendants allege the bamboos were purchased, has 
filed no petition of objection, I see no reason to interfere with the 
inoonsiirs decision, and therefore hereby confirm the same, and dismiss 
the appeal without serving notice on me respondent 


The 14th Febbuary 1850. 

No. 95 of 1849. 

Appeal from the deeirion of Sheeh Pershad Singh, Mooneiff of Cuttack, 
. dated the 16/A November 1849. 

Sudasib Pershad Rai, (Defendant,) Appellant, 
vertue 

Rajkisher Das, (Plsuntiff,) Respondent. 

Claim, rupees 130-1-4, principal and interest of a tumusook, dated 
the 11th Asm 1256 U., correspondmg with the 24th September 
1848, with interest to the date oi payment 
The defendant denied borrowing the money, and stated tliat he 
was Hot acquainted with the plaintiff 
The moonsiff held that<tbe bzecution oS the bond by the defendant 
was fiilly proved by the evidence of the witnessed, and that there 
was lUMBaateiial difference between the signature on the bond, and 
the s^nature of defmidant on the vahulatmmah and other docu- 
ments filed by him also; that the statement of the ddPendant to the 
effect that he was nnacquamted with'' the plaintiff was inadmissible, 
asihe was himself a mohurir attached to the judge’s office, and the 
defendmit^ tiie moonshee in the ssdt office, who bad passed an examina- 
tion in tile judge’s courtfim the <^ceof moonsifi'; and he decireed 
the daim. ^ 
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Judgment. 

Besides impugning the character of the plaintiff and tlie witnesses 
to tile bond, the appellant has assigned no reasons for appealing, 
and he filed no evidence of any kind before the moonsiff ; and the 
signature to the bond corresponds ep:actly with the signature of the 
appellant, attached to Several papers called for from tlie record office. 
It H therefore ordered, that the appeal be dismhfied, and the decision 
of the moonsiff be affirmed, without serving notice on the respondent. 

The 16th Febeuabt 1850. 

No. 18 of 1849. 

Appeal from the deeieion of Tarakanth Bidya Sagur, Principal Sudder 
Ameen of Cuttack, dated the l9tA June 1849. 

Jugbundoo Das, son of Kasseenath I^as, deceased, (Defendant,) 

Appellant, 

vereue 

' Chowdry Mahadeb Das, (Plaintiff,) Respondent. 

Claim, possession of khureedagee mouiah Agurh, &:c. and fno- 
quddumee mouzah Salgaon, pergunnah Deogaon, and a 2 annas, 13 
gs., 1 c., 1 kt. share of mouzah Orso, pergunnah Gundile, and a 4 
annas, 10 guudas share of mouzah Bankeehattee, with wasilat and 
interest on account of the last 8 puns of 1254, and the first 8 puns 
of 1255 : suit laid at rupees 1,464-1 3>3. 

The plaint sets forth that, on the 13th Jait 1847, Kasseenath Das, 
deceased, borrowed from the pisuntiff the sum of rupees 407-4, pay- 
able in six months, and executed a kuthubaldh, iHMIgaging the 
abovenamed properties, which wu countersigned by his brother, Ru- 
goonath Das, and having been unable to repay the loan with intei> 
Gst, he, on the 16th Asin 1250, after adjusting his accounts with the 
plaintiff, executed a fresh kutkttbalah for the sum of rupees 500, 
which was also countersijroed by Rugoonath Das ; and that after 
the death of Kasseenath Das in Maugh 1253, the plaintiff petitioned 
the court under Section 8, Regulation XYIL of 1806, for the 
foreclosure of the mortgage, and caused notices to be served on Jug- 
bundoo Das, for himself and his minor brothers, Beloo Das and Pun- 
choo Das, tlie sons of the deceased, Kasseenath Das, but they failed 
to pay or de^s^the money in court during the time allowed, and 
the plaintiff in consequence sued them and Musst Sonab. J^y, the 
guaraan of Putty Das, the adopted son of Rugoonath' Das, for the 
possession of the properties. 

Jugbundoo Das denied, that his father either borrowed the money 
or mortga^ the properties, and stated that he was not the guaj^jan 
of his bromers, and tmit notice of foreclosure had not been served on 
Urn ; he further stated that his father had no Imther of the najoa 
of Jugnrnath Das, (erroneously written far Rugocmath Das in the 
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kazee’s certificate on the kutkubalah,) and that no one of the name of 
Rcmoonath appeared before the kazee when he certified the kubalah ; 
and that until the.plaintiff had published a notice in the real name 
of Bugoonath Daaa w:idow, his claim could not be entertained, &c. 

The widow of Rugwnath Das stated that her name was Narrinc 
Dey, and as the plaintiff had sued her as Son^ Dey, his suit should 
be d^niissed; she also stated that if her husband, Rugoonath Das, 
had attested the kutkulMkih in approval of its conditions, he would 
have attended before the kazee, at the time of its re^stry, and the 
kazee would not, as asserted by the plaintiff have by mistake recorded 
the name of Jugi^nath, in place of RngooUath Das ; and she fiirther 
alleged tliat the names, of the three, sons of Kasseenath Das were, 
Jogumath Das aUat Jugbundoo Das, Beloo Das aSaa Punchoo Das, 
and Bulram Das, and that as the plaintiff had stated his third son’s 
name to be Punchoo Das, he shoula have been nonsuited. - 

The plaintiff, in reply to the above answers, stated that Jugbundoo 
Das’s denialj that the nbtioe had been served on him was refuted by 
the evidence of the peadah and the witnesses present when it was 
served ; ' and that, as the property was aci|uired by Kasseenath Das, 
and. was not hereditary, were was no necessity for his suing Rugoo- 
nath Das at all, but he had so, as he attested the kutkubalah, lest 
objections shotdd be urged, if he had not done so ; and witli regard 
to the name of the widow of Rugoonath Das, it did not signify whe- 
ther shp called hertelfNarring Dey or Sonah Dey, as she was made 
defendant, as the wife of Rugoonath Das, who also went by the 
name of Jugumatb D^ 

The principal sudder ameen held that the execution of the hut- 
kubalah by Kuseenath ,Das, as well as the countersignature of it on 
the part of Rugoonath Das, and the aprving of the notice on Jug- 
bundoo Das, for himself and as mohafiz of his younger brothers, 
was fully proved by thb witnesses and documents adduced by the 
plaintiff ; and that toe insertion of the name of Jugumath in place of 
that of Rugoonath Das in the kazee’s certificate, was merely an over- 
sight; and he decreed the claim with wasilat &om the 12th Jeit 
1254 U., together with costs and. interest to the date of possession, 
and ordered a'copy of his decree to be sent to the revenue authori- 
ties, wiw the view to^the plaintiff’s name being recorded as proprie- 
tor in tile collector^te records, , 

Agaihst the atrove dccinon J^bundoo Das, defendant, awealed, 
reitmrati^ the object^ns". inacw' by Umself and^Sootdi Dey or 
Na]Ting''D63f^ be|pre the lower cqiirt. 

. JUDOHENT. 

Althouj^ tiiQ widow of Rimoonath Das stated that her name is 
NiJling 1^ mm not. Sonah ^y, and that the name of Kasseenath 
DasV ydpi^gest son is Bulram Dass and not Punchoo Das, Jugbtm- 
doo Das, ^ ddest Ion of j^ea(u<lKasBemiat]^, does not deny that the 
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name of his youngest brother is Punchoo Das, as he doubtless would 
do if it was Bubam Das ; but whatever may be the real names of 
the said individuals, I consider of little consequence in the present 
instance, as the plaintiff sued Sonah D^ as the widow of Rti^>onath 
Das, and Jugbundoo Das as the mohams of his two minor brothers, 
as well as himself as a principal, and both j^arties entered appearance, 
and, after filing answer to th^ plaint, omitted to adduce any proof 
whatever in support of their assertions; whereas, on the other hand, 
the statement of the plaintiff has been established by the testimony 
of his witnesses. It appears, moreover, from the records of the court, 
that Kasseenath Das previously executed two kutkuhalahs in favor of 
the plaintiff, one on the 24th ohahrzikad 1245 IT., and the other in 
renewal of the first, on the 13th JeJt 1247 U. ; and it is proved by the 
plaintiff’s witnesses that the kutkuhalah the cause of action, was 
likewise executed by Kasseenath Das, in renewal of the second one, 
and that it was countersigned by his brother, Rugoonatl| Das : and in 
the certificate of the kazee it is recorded, that Jugurnath Das, the bro- 
ther of the seller^ was present at the time of registry. Therefore, al- 
though the appellant objects that fhe evidence of the three witnesses 
to the kubalah, who deposed that the document was written at the 
** Kuddum RussooF musjid, where the kazee attested it, is at vari- 
ance with that of two other witnesses, who stated that it was,wr|tten 
at the plaintiff’s house in the Telinga bazar : the fprmer were wit- 
nesses to the registry, and the latter were not, and I do not Consider 
such a discrepancy sufficient to invalidate the document, for the 
former witnesses may have forgotten the exact place where it was 
written, or have named the Ku£lum Russool as the place, without 
giving the subject mUch thought in consequence of its having been 
registered there. And the deiehdant (appellant) does not allege that 
he redeemed the proper|y, but aliogether denies that Kasseenath 
Das executed either of the kubalahs referred to in the plaint ; and 
such denial is, in my opinibn, amply refuted by the existence of both 
the kubalahs before referred to. And as regards the plea of illness 


advanced by the appellant, I consider it inadmissible, because a pe- 
riod of no less than five whole months elapsed between the date on 
'v^ch he was directed" to file his proofs ^and the decision of the 
case, and if he had been really ill, he could haVe forwarded any 
proofs he might possess through a Aird* party to his vakeel. It is 
therefore ordered, that the^ be disii^sed, and that the de- 

cision of the 'principal sudder ameen be alSined, without serving 
notice on the respondent. ^ 
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The 21st FEBBtJAB^r 1650, 

No. 3 of 1860. 

Jppeal ftm, the deeimn of Seeb Persad Singhs Moomiff of Cuttack, 
dated the ISM DeeemSer 1849* 

Ingernath Das, (Defendant,) Appellant 
vereue 

Mnsst, Soobudra Dey, mother and guardian of Ganoo Chum Das, son 
of Basoodeb Das, deceased, (Plaintiff,) Respondent 

Claim, rupees 130-8-11-10, principal and interest of lumusook, 
bearing date, the 7th Ghoit 1252 U., corresponding witli the 18tli 
March 1845, 

The plaintiff stated tliat, on the above mentioned date, the defen- 
dant borrowed from her husband the sum of rupees 90, and executed 
the bond, and that on the death of her husband in 1255 U. the bond, 
together with thp other property belonging to him, was made over to 
her charge as guardian for her son. 

The ^feiidant denied both borrowing the money and executing 
the bond, and alleged that the suit had been instituted against him 
in consequence of a quarrel having taken place between him and Uio 
plaintiff’s husband and his brother, to whom he is related. 

*T5he moonsiff held that the execution of the bond was proved by 
the evidence of tlie attesting witnesses, and decreed accordingly ; and 
finding such to be the case, I sec no reason for interfering with his 
decision. It is therefore hereby ordered, that the same be confirmed, 
and that the appeal }jk dismissed, with costs, without serving notice 
on the respondent 


The 21st Febeuaey 1850. 

No. 19 of 1849. 

Appeal from the dedeion of Tarakanth Bldya Sagur, Principal Sadder 
Ameen of Cuttack, dated the 18^A August 1849. 

Gopeenath Puhraj, (Defendant,) Appellant, 
versus 

Muddoo Soodun Bose, (Plaintiff,) Respondent 

ClAlIf, possession on talocA: Mehalpore, pergunnah Suknyc, on 
the grounds of a forec^sed deed of m&rtgage, dated the 19th Sep- 
tember 1836, lutid thePcancelment of the orders and arrangements 
subsequently p^sed and made respecting it: suit laid at rupees 
704-9-10.*. 

The p^ticulars of this case are to be found in pages 18 and 19 
of Cuttack reports for February 1849, on the 26th of which 
mou^ 1 revere^ the decision of the principal sudder ameen, dis- 
miftsinor th« okim of Ae plaintiff, dated the 29th April 1848, and 
with instructions to the principal sudder ameen 
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to investi^te whethor the money lent on the deed of mortga^ bad 
been repaid or not; and on tlie 18th August Iast» he passed judg** 
meiit in favor of the plaintiff. And against this last decision^ Gopee- 
nath Puhraj, defendant, has appealed, alleg|ing that the plaintiff 
realised the whole of the amount due to liim on the huthubatah^ 
during the nine years he was in possession of the mortgaged proper- 
ty, and if the principal sudd^r amecn had deputed an ameen to 
ascertain what sums had been collected by the plaintiff, he would 
have found that his statement was correct 

Judgment. 

From the petitions, dated the 29th April 1830, the 18th July 
1832 and 5th August 1833, presented by the plaintiff to the collect- 
or, praying that tlie mortgaged property might be attached as he 
was unable to collect the rents, and had been obliged to borrow 
money to pay the Government revenue, in consequence of the 
mortgagor Sadoo Ohum Byreegunjan’s interference tvilll the ryots, 
in conformity with which the property was attached, as well as the 
jumma-wasil'-bahee accounts for 1240 and 1241 U. furnished by 
the canoongoe to the collector, during the attachment, from whicn 
it appears that the gross mofussil demand on account of those years 
amounted respectively to Sicca rupees 696-7-2, and Sicca rup^s 
641-5-10, and that only rupees 531-12-9, and ruppCs 445-10-^, 
were collected, whereas the sudder jumma of the estate was rupees 
585-13-1, it is self-evident that if those accounts exhibit a true 
statement of the collections made from tlie property, the plaintiff 
was not only unable to realise any part of the sum duo to him 
during those two years, but tliat he was a loser by the mortgage, 
and must have borrowed money to pay the Government revenue. 
Moreover, Sadoo Churn Byreegunjan, the mortgager, admitted in his 
petition of the 11th August 1834, to the collector, that the plaintiff, 
the mortgagee, had not realised any part of the money lent to him, 
in consequence of the opposition hcf bad met with from his (the 
petitioner’s) relations, who were gomaslitdis and mohurirs on the 
property ; and as nine years’ profits of the estate according to the 
estimate recorded in tho kutkubahhf vh:., rupees 448-2-3 per 
annum, would aggregate only rupees 3,732, it is p:(;obable that the 
plaintiff did not realise the amount of the loan auring the period 
of the mortgage. But as he I’elinquished the property at the end 
oi* that periorl, and did not pctitioii under Section 8, Regulation 
XVIL of 1806, for tho foreclosure of the mortgage, #til nine ycaiii 
afterwards; atid a 12 ahnas share of the property had in thh mean- 
time been sold by the heirs and relations of the mortgager to Gopee- 
nath Puhraj, and the said individuals filed a petition m the bai4f0 
case, stating that the plaintiff had realised the amount of th^ Iqjan 
in full, and bad granted his receipt for th»^ame which had been 
mislaid, though tliey have filed answers acknowlci^giiig judgtnont 
« 12 
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in the preset snit^ 4t iis not sufficient under such circumstanoes to 
assume that the conditions of the mortgage remain unfulfilled ; but 
the plaintiff should have filed accounts to show what sums he did 
collect from the estate, and not merely asSert thlit he had realised 
no part of the sum borrowed by the mortgager ; and the principal 
sudder ameen should have calfed on the plamtiff to prove that the 
canoongoe’s accounts for 1240 and 1241 were genuine, and have 
also' deputed an ameen to ascertain what sums were realised by the 
mortgagee, during the period he was in possession of the property. 
Therefore, as I do not consider that the plaintiff has proved his 
claim, or that the investigation of the lower court is complete, I 
hereby cancel the decision of the principal sudder ameen, and again 
return the case, that he may proceed in the manner above indicated, 
and receive any further proof that either party may have to offer. 
The value of the stamp of appeal will be refunded as usual, and 
the costs will be defrayed by the party eventually cast in the suit 

The 22nd February 1850. 

No. 6 of 1850. 

Jfipeal ffom the decision of Seeh Peraad Singh^ Moonaiff of Cuttack, 
_ dated the 1 \ th December 1849. 

u 

Tuppan^hee fiajgeer Gosain, purchaser with part of Sirram Das, 
(Plaintiff,) Appellant, 
versus 

Bhuggee Bhai, Narrain Das and others, (Defendants,) Respondents. 

Claim, possession of a 15 gundahs, 3 cowrees, 1 krant share of 
Patna Gotmoo, pergunnah Jj^epore, valued at rupees 5-4-8-19, with 
wasilat and interest: suit laid at n^es 114-4-11. 

The plaintiff stated that Putna Gotmoo belonged to several joint 
proprietors, among whom his father, Puddun Das, held a 2 annas, 
7 gundahs, 2 cowrees shore/ and that his father died, leaving two 
sons, by each of his two* wives, viz., Kundroo Dass and Narrain Das 
by the one, and himself (the plaintiff) and Soodam Das by the other, 
and t|iat they jointly succeeded to their father’s share in the proper- 
ty ; that Kundrop Das mortgated one-half of the said share, and 
sold, the other half to Bhnggee B^ daring his and his brother’s 
muioriiy, and proi^ured the signature of their mother, Jnttee Dey, 
who was a or half-witted to the deed of sale, and presented a 
petitioi^to tW collector to cause the name of the purcnastar to be 
recorded as the proprietor, when Narrain Das and Soodam Das 
filed a mozahim, and thi’dakhil-kfaarij rotition was rejected, and the 
forties tb the civil court ; that Bhn^ee Bhu, the purchaser, 

^eh sued ’Enndri)o Das and others, in the moonriffs conrt, and oh- 
trin^d a decree in cefisemenoe of Knndroo ]^,:aiid the plaintifiP’s 
"IliKither, who herself to be the jga^ian of W sons. 
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haring acknowledged jud^ment^ and that the said Eundrpo Das 
subsequently sold uie remaining 1 anna, 3 jpitkd^hs, 3 cowrees share 
to Bhuggee Das, and in like manner as before got the plaintifTs 
mother to attest the kubalah ; but as she was not of sound mind, and 
she approved of the sales during his minority, he had instituted the 
suit to recover possession of his share of the property. 

Bhuggee Bhai, defendant, s^ted that he purchased on two differ- 
ent occasions the 2 annas, 7 gundahs, 2 cowrees share of Putna 
Gotmoo from the plaintiff, and Kundroo Das and others, and that 
on his suing the said parties in the moonsifTs court for possession, 
they acknowledged judgment, and he obtained a decree on the 5th 
May 1835 ; and that subsequeytly when he sued one Gungai Hatee 
for the rent of a portion of the land, the plaintift' and Narrain Das, 
in their petitions, presented to the collector on the 17 th January, 
and to the moonsiff on the 26th July 1848, admitted that they had 
sold him their share in the property. He also denied that Musst 
Juttee Dey was of weak intellect 

Narrain Das, for himself, and as guardian of Nund Das, stated that 
they were neither in possession of the disputed property, nor had 
they sold it, but that Bhu^ee Bhai was in possession, and that it 
rested with him to answer the plaint 

The moonsifi held that, although the witnesses cited by the plain- 
tiff had deposed, that Juttee Dey was half-witted, and that she ibid 
the disputed property during the minority of the plaintiff, it was 
manifest from the statement of the plaintiff and his witnesses, that 
Bhuggee Bhai had bought the property anc^ paid the purchase 
money, and his witnesses, on the other hand, had deposed that Juttee 
Dey was of sound mind, and that when Bhuggee Bnai sued Gungai 
Hatee first in the collectorato and afterwards at the moonsiff’s court, 
for the rent of 3 goonths of land for 1254, the plaintiff and Narrain 
Das, both admitted the sale, though they opposed his claim on the 
grounds, that the land in question had been reserved by the sellers 
to be held free of rent ; and as Sirram Das, after instituting the suit, 
had sold his claim to Raj Geer Gosain, who was unable to assign 
any reason why Sirram Das and Narrain Das made no mention 
of Juttee Dey’s imbecility in their said petitions, presented to tho 
collector, and the moonsiff' on the 17th January and 26th July 1848, 
he dismissed the claim, with costs. • 

Against the above decision, Raj Geer Gosain appealed, reiterating 
the pleas made before the lower court regarding the imbecility of 
Musst Juttee Dey, and the minority of Sirram Qis at the time of 
the sale. 

Judgment. 

Since Sirram Das, the original plaintiff, and his brother Nan?mn 
Das, in their petitions, presented to the collector on the 17th Januai^ 
1848, and also in |bat filed in the moonsifiTs court on the 26th July 
of the same year, they had become of age, distinctly adthtbed 
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that the property iir dispute had been sold to Bhnggee Bhai^ the 
defendant, on the 9tli'^dl^eit 1246 U., corresponding with the 20th 
May 1889, and they then only claimed a right to nold 15 goonths 
of khanaharree land, free from assessment ; &e claim now preferred 
by Sirram Das to a share in the property is altogether inadmissible, 
and I therefore dismiss the appeal, and affirm decision of the 
moonsiff, without serving notice on the respondent. 


The 22nd Februaht 1850. 

Na 2 of 1850. 

Appeal fr<m the deeieion of Seeb Peread Sinph, Moonsiff of Cuttack, 
dated the \ %th December 1849. 

Appee Behra (Defendant,) Appellant, 
eersvs 

Musst Sreemutty Shama Soondree Dassy, (Plaintiff,) Respondent. 

Claim, rupees 5-7-5 rent, on account of the 8 annas hist of 1256, 
of 9 ms., 10 gs., 8 bis. of resumed lakhiraj land, in mouzah 
Nucheepore, pergunnah Bakrabad, with costs and interest to date of 
pdyment 

The plaintiff stated that she had executed a kubooleut on account 
of '^lhe Government revenue of the resumed land in mouzah 
Nucheepore, for 9 ms., 10 gs., 8 bis., of which the defendant 
Appee Behra held a pottah, and as she had paid th^ Government 
claim she sued him for the rent due for the land cultivated by him. 

The defendant stated that the claim on the part of the plaintiff 
was false, and the whole of the resumed lakhiraj lands in l^uchee- 
pore were the property of Jugernath Mullick, the plaintiff’s husband, 
who in 1237 U. granted an isteemraree pottah of them to Sidha 
Phulharry Prem Das, from which year he had always paid him tlie 
rent of the portion which be cultivated. 

The plaintiff replied that the defendant had paid the rent of 1255 
to her, tlirou^h toe pergunnah canoongoe, as would be seen by 
referring to his accounts. 

The. moonsiff decreed the claim, on the grounds that the defen- 
dant acknowledged cultivating the land, the Government revenue 
of which the plaintiff was responsible for, and the defendant, though 
ordered to cause the re-attendance of his witnesses, when the courts 
opened after the Mohurrum vacation, had failed to do so. 

In appeal, the* defendant urged that bis witnesses had not been 
heard, and that the plaiptiff ^ould have sued Sidha Phulharry 
Prem Das, who held isteemraree pottah from her husband, in 
pl^ offainou ^ Also that as the plaintiff had sued Sadoo Bural, a 
ryot, who cultivated another portion of the resumed land, conjointly 
with the said Sidha Phulharry Prem Das, the moonsiff should have 
deferred paaising judgment in Represent suit,^lil that case was 
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enquired into^ and Prem Das had an opportunity of establishing 
his claim* 

Judgment. 

It appears that the appellant stated, in answer to the plaint, that 
he rented the land in dispute from Sidha Phulharry Prem Das, who 
was in possession the strength of an isteemraree pottah granted 
to him in 1237 U. by Jiigumafli Mullick, the husband of the plain- 
tiff, from which time the appellant paid the rent to him ; and in 
such case, it was in the first place necessary for the plaintiff to 
shew that she had been in the habit of collecting the rent from the 
appellant ; but she omitted to adduce any proof whatever to this 
effect, and in support of her cl^im merely cited two witnesses to 
shew that she aemanded the rent of 1256 U. now sued for fixim 
him ; and of the said two witnesses, one stated that he did not know 
to whom the appellant paid the rent of 1254 and 1255 U., and the 
other, that he, at the telling of the plaintifTs mooktear, demanded 
the rent of 1256, but he could not tell what amount of rent was 
demanded ; and he asked no questions regarding the former pay- 
ments. And the circumstance of the appellant having paid rent to 
the canoongoe when the land in dispute was under attacnment pre- 
vious to settlement, affords no proof of the plaintiflTs claim. It is 
therefore ordered, in consequence of the. plaintifTs claim not being 
proved, that the decision of the moonsiff be reversed, and that ^the 
case be remanded, with orders to the moonsiff to restore it to its for- 
mer place on his file, and after calling on both parties to furnish 
whatever proofs they may possess in support; oP their respective 
statements, to re-investigate it conjointly with the case instituted 
by the plaintiff against Sadoo Bural and Sidha Phulharry Prem 
Das, which has arisen out of the same cause of action, viz., the 
istemraree pottah alleged to have been granted to the said Prem 
Das by the plaintiff’s husband. The value of the stamp of appeal 
will be refunded as usual, and the costs will be paid by the party 
finally cast in the suit 

The 25th Febbuaby 1850. 

No. 83 of 1849. 

Appeal from the decision of Moheehchunder Roy^ Moonsijf of Dhamnugnr^ 
dated the \bth August 1849 . 

Chundroo Misser and Hurry Misser, (Plaintiffs,) Appellants, 

versus 

Rugoonath Misser and Kulputroo Misser, (Defendants,) Respondents. ; 

Claim, possession of a 6 annas share of a 9 annas kismnt of ^ 
mouzah Soodampor% with wasilat and interest from 1251 to 1255 
U. : suit laid at rupees 70-8*-6-6. * 
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The plaintifffii dtate that their own and the defendants’ ancestors^ 
Juggoo Misser and Bifeigratty Misser, who were brothers, lived toge- 
ther and held joint possession of their ratrimonial property, and that 
the former died, leaving three sons, Kugoonath Msser, Chundroo 
Misser and Gk)peenath Misser, who lived with Bhaigrutfy Misser, 
and that they on various occasions purchased 10^1 6ths of mouzah 
Soodampore, viz. 4 annas on the 28th Jeit 1233, 4 annas on 19th 
Bysack 1235, and 2 annas on the 13th Cheit 1236, which Rugoo- 
nath Misser, the eldest of the three brothers, caused to be recorded 
in the name of his son, Kulputroo Misser; that on the death of Go- 

S enath Misser in 1237 U. he was succeeded by his sons. Hurry 
isser and Uppertee Misser, at which time Bhaigrutty Misser 
separated from the other members of the family, the plaintiffs and 
Rugoonath Misser, who continued to live together, and on the 29th 
Bysack 1239 U. purchased other 4 annas of Soodampore, and 
caused it also to bo recorded in the name of Kulputroo Misser ; and 
that some time afterwards Bhaigrutty Misser sued Rugoonath Misser 
and themselves for a half share of the 10 annas of mouzah Soodampore, 
and 3 beegahs of Sohundee, purchased before his separation from the 
rest of the family, and a quarrel having at the time taken place be- 
tween them, the plaintiffs and Rugoonath Das, they likewise separat- 
ed from him, and filed an answer acknowledging the correctness of 
Bhaigrutty’s claim, and a decree was passed accordingly : and they 
were also about to sue for their share in the property when Rugoo- 
nath Misser and Kulputroo Misser dissuaded them from doing so, 
and c^led thei# again to live with them, and on the 15th Srabun 
1250 U. executed an hissanamah in which the plaintiffs were record- 
ed as proprietors of 6-16ths of the 9 annas kismut of Soodampore, 
which remained recorded in the name of Kulputroo Misser, viz. the 
5 annas purchased up to 1236, and the 4 annas purchased in 1239 
U., and they held joint possession with the defendants till the month 
of Maugh 1251 U*, when the defendants dispossessed them, and they 
in consequence sued for possession of the said 6 annas share, which, 
according to the arrangement nf^de at the time the property was 
under btUwaralif whereby the 9 annas kismut had been formed into 
an integral estate, had been converted into a 10 annas, 13 gundahs, 
1 cowree, 1 krant share. 

Rugoonath Misser, defendant, denied that the property was pur- 
chased with the joint funds of Ju^oo Misser and Bhaigrutty Misser, 
and stated &at 10 annas of mouzan Soodampore were purchased con- 
jointly b^Wciself and Bhaigrutty Misser, and the other 4 annas by 
him alone, and that whejq the fi^t 4 annas share was purchased in 
1233, he wished.the other membeis of the family to Join in the pur- 
chase, but they d^lined to do so ; and when Bhaigrutly^Misser aftmr 
; Ms separation feom him sued in the civil court for a half of the said 
10 imas share ; the plaintiffs :Sled aif answer afeting that^^ey w^re 
not in possession, but that he, Ru^nath Miai^, was, and praiyed 
that they mi^t be released ffom tne claim made against them, &e. 
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The moonsiff held it to be established that the 10 annas share of 
the property in dispute was purchased when the plaintiffs and defen- 
dants and Bhaigrutty Misser lived together, the last named indivi- 
dual having ob^ined a decree for a half share thereof ; but that it 
had not been satisfactorily proved that the plaintiffs and defendants 
were living tog^er, when the last 4 annas share was purchased in 
1239 U., for not^y had the defendants’ witnesses deposed to their se- 
paration in 1237 U.,but the plaintiffs themselves admitted that Rugoo- 
nath Misser had separated from them, when they were about to file 
an ikrarry jawab in the suit instituted by Bhaigrutty Misser, and he 
considered the Imsanamah^ bearing date 15th Srabun 1250 U., filed 
by the plaintiffs to be a forgery. He therefore was of opinion that 
Chundroo Misser and Gopeenath Misser, the father of Hurry Misser 
and Uppertee Misser, were originally entitled to a share of the 10 
annas first purchased, and although the claims of Chundroo Misser 
and Gopeenath Misser were barred by the statute of limitations, twelve 
years having elapsed between the 8th April 1836, the date of 
the answer med by the plaintiffs in the suit instituted against them 
by Bhaigrutty Misser, in which they stated that they were not in 

K 'ssession, and the first institution oi the present suit, that of Hurry 
isser and Uppertee Misser, the heirs of Gopeenath Misser, was 
cognizable according to Construction No. 942, and he consequently 
dismissed the claim of Chundroo Misser, and decreed a 1 anna, 13 
gs., 1 c., 1 kt. share, out of the 10 annas^^ 13 gs., 1 c., 1 kt, share 
in the possession of the defendants, in favor of Hurry Misser and 
Uppertee Misser, togetlic^r witli wasilat and proportionate amount 
of costs, and further ordered that half of the aefendants’ expenses 
were to be paid by Chundroo Misses 

Against the above decision Chundroo Misser and Hurry Misser 
appealed, claiming the whole of the property sued for. 

Judgment 

It is not disputed by the plaintiffs that, in their answer, bearing date 
the 8th April 1836, filed in the suit instituted by Bhaigrutty Misser 
against them, and Rugoonath Misser and* his son, Kulputroo Misser, 
claiming a half share of the 10 annas of mouzah Soodampore, and 3 
beegahs of Sohundee, said to have been acquired tehen they were all 
living together, they stated that, up to the date of the said answer, they 
had never been in possession of the property now in dispute, and that 
it was their intention to sue Rugoonath Misser for their share in the 
same ; and it is evident that ^between the date of the said answer 
and the first institution of the present suit, upwards of twelve years 
had elapsed, itis therefore necessary to ascertain whether the plaintiffs, 
during the imtervening period ever held joint possession of the pro- 
pi^rty with the defendants, or whether the latter ever adcnowledged 
their proprietary title ; and, if thev did not, does the law of limitaSon 
prescribe by Section 14, Relation HI. of 1793, apply to ^eir ifaro 
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or not? As regards the first question^ 1 can find no credible evidence 
to support the plaintiffs’ assertion^ that they were in possession firom 
1250 to Maugh 1251 U. ; and I agree with the moonsifi* in consider- 
ing the hissanamah of the 15th Srabun 1250 a counterfeit docu- 
ment, for the plaintifis not only admit that they had separated from 
the defendants in 1236 U., and they have adduced no proof what- 
ever to shew why or when Rugoonath Misser again took them to 
live with him, or that the property was originally purchased with 
their joint funds ; but it is manifest from the evidence of the defen- 
dants’ witnesses that no re-union took place betvreen them, and that 
they have lived separately for the last twenty years, or from 1237 U. 
1 am consequently of opinion that th^ claims of both Chundroo Misser 
and Hurry Misser and Uppertee Misser are entirely barred by the 
statute of limitations, for whether they originally had any title to the 
property or not, tUby knowingly omitted to sue for possession for up- 
wards of twelve years, and it has not been asserted that the defendants 
obtained possession by fraud or violence, so as to bring the case 
within the provisions of Section 3, Regulation 11. of 1805. lam also of 
opinion that the moonsiff has misunderstood the meaning of Con- 
struction No. 942, in part decreeing the claim of Hurry Misser and 
Uppertee Misser, on the ground that it was founded on a title of 
inheritance, for a son cannot inherit a property to which his father 
never established any proprietory title, and of which he was never 
in possession ; and as Hurry Misser and' Uppertee Misser, conjointly 
wim Kundroo Misser, filed the answer alluded to in the suit institut- 
ed by Bhaigrutty Misser, the law which is applicable to the one is 
applicable to the othbr also. But as no appeal has been preferred on 
the part of the defendants from the moonsifTs decision decreeing a 
1 anna, 13 gs., 1 c., 1 kt. share in favor of Hurry Misser and Up- 
pertee Misser, notwithstanding they were offered an opportunity 
of preferring one in conformity with Construction No. 1048, it can- 
not be intenered with, though it is evidently opposed to the other part 
of his decision, dismissing the claim of Chunclroo Misser. It is therefore 
ordered, that the appeal of both appellants be dismissed, with costs. 
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Present; H. SWETENHAM, Esq., Judge. 


The 5th Febbuart 1850. 

No. 37 of 1847. 

Appeal from the deeieion of Sped Abbaee Allee, Principal Sudder Ameen 

of Zillah Dacca. 

Radamadhub Raee alias Anund Chundur Raee^ (one Defendant^) 

Appellant^ 

versus 

Sumbhoonath Raee, (FlaintlfF,) Respondent. 

Names of Defendants who have not appealed, Raj Chundur Doss, 

Kishen Chundur Ghose, Umursunkur Kaee, on liis demise, Radha- 

kishen Raee and others, and Neelmadhub Ghose. 

% 

Vakeels of Appellant — Ameerooddeen and Rammunee. 

Vakeel of Respondent — Juggomohun Petamber. 

Suit to recover rupees 3,631-4-6. 

The plaint stated Radhamadhub Raee was indebted by decree to 
George Lamb, Esq., Sicca rupees 3,221. To discharge that debt, he 
in the name of Neelmadhub Ghose farmed his zumendaree tuppeh 
Kamrapore, &c., to Sumbhoonauth, Doctor Lamb’s dewan, for ^ree 
years, L e. from Poos 1240 to Aughun 1243, yielding net rent 
1,277 rupees per annum. On the 25th Poos 1240, Ra^iamadhub 
Raee retook the said property in re-lease, dur-i-ijarah, in the name 
of his gomashtah, Rai Chundur Doss, •on ^security of Umur Sunkur 
Raee, Neelmadhub Ghose, and Kishen Chunder. Radhamadhub Raee, 
in the name of Umur Sunkur Raee, his maternal uncle’s son, bought 
Doctor liamb’s decree, he became representative decree-holder and 
reatiaed the amount of the decree for plaintiff’s lien in the property 
manu^ burat 

Plaintiff stated, when, according to the instalment and release^ 
agreement, he was not paid, he was pi^pared to sue the farmer and 
his sureties, but rupees 550 were paid the 17th Poos 1241, subset 
quently he sued summarily for 
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> Bup^ 573 4 4 Asain to Maugh 1241, with interest. 

; ; 1,$68 8 11 Anghim 1242 to Assin 1243, ditto. 

. ^.295 /4‘13 ‘Anghim 1243 ditto, ditto. 

j^h^;#4^retpeciively decreed by the collector, portion tib.ere» 
of was^realizedl', there remain due 

Rupees ' 1,300 0 3 1 on the decree, 

113 6 8 3 rent 1240, 

2,217 4 6 0 ditto Cheyt 1241 to Assin 1242, 

— I with interest. 

Total, 3,631 4 6 0 for which he sues. 

Raj Chundur, defendant, admitted the lease and re-lease, but denied 
possession under the latter. Radhamadhub denies his responsibility 
for the acts of N^lmadhub Ghose, who was in possession tinder 
orders of the criminal court, before the period of the alleged ijarah ; 
Umur Sunkur purchased Doctor Lamb’s decree, the demand on it 
has been extinguished. 

The prlndp^ sudder ameen, in delivering judgment, stated, Radha- 
madhub was and is the actual proprietor of the lands farmed and 
,re-farmed, as appears from the tenor of the lease and agreement, 
dur-i-nar^, and as is proved by the evidence of three witnesses. 
Ram Jadoo, Gooroopershaud, and Rajkishore, and as is admitted by 
the vakeel, vttle roobakaree, 10th November 1846. He therefore de- 
creed the amount claimed against all the defendants, 10th August 
1847. 

Radhamadhub appealed, principally on the plea that he did not 
lease the property, that Neelmadhub did, for whose act he was not 
responsible. This plea is answered verbally by the respondent’s 
vakedls to effect that Neelmadhub is a fictitious name, fraudulently 
assumed by Radhamadhub, a fact admitted by the Sudder Dewanny 
Adawlttt. This fact was considered the point at issue. The 
respondent was directed to file the decree of the Sudder within a 
week from the 7th August 1849 : appellant to refute the fact. 

The case being called up this day, respondent brings forward a 
decree of the Sadder Dewanny Adawlut, Neelmadhub &hose, appel- 
lant; versus Kishen Ohuudur, respondent, bearing date the 10th 
August 1843 : in it is established the fact which was declared for 
determination. The decision » of the principal sudder ameen there- 
fore is affirmed, and the appeal dismissed. Respondent was n0t 
summoned. 



21LLAH DACCA. 


11 


The 6th Febbuart 1850. 

No. 11 of 1848. * 

Appeal from the^ decision of Sped Abbas Alleje, Principe^^ Suii^r Ameeai 

of Zillah Dacca, " ^ ' 

George Lamb, Esq., (Plaintiff,) Appellant, 

^fersus 

Musst. Joidoorgah Ohowdrine, widow of Essan Chunder, son of 
Kirtnarain Chowdry, (Defendant,) Respondent. 

Sliib Chunder, Opponent. 

Shib Chunder, Mohes Chunder poput, and George Henry Lamb, 

Esq., Opponents in the Court of the Principal Sudder Ameen. 
Vakeels of Appellant — Juggomohun and Peiwnber, 

Vakeel of Itespondeni — Nundlaul, 

Vakeel of Shib Chunder — liasbeharee. 

Suit for possession of 15 dhoons of land, or 8 annas share of 
Chur Meor Kundee, valued at rupees 1,200, arid mesne profits 1,335, 
total Sicca rui^ees 2,535, Company’s rupees 2,704. 

Plaintiff states ; The zumeendaree of pergunnah Shampore, muhul 
Khalsa, named Nurnarain Kaee, sudder jumma rupees 3,626-10-8, 
payable in zillah Tipperah, was exposed to sale for arrears of reve- 
nue on the 7th Maugh 1241 B. S. Plaintiff purchased the zumeen- 
daree for rupees 25,000, and obtained possession. Chur Meer Kun- 
dee, situated in the Dacca district, appertains to that zumeendaree, 
8 annas share. in the said chur was made over to the plain tifii but 8 
annas share was surreptitiously withheld by Kirtnarain. Plaintiff 
was not aware of the fact at the time, and has been kept out of pos- 
session 1 1 years, 1 month, and 15 days, although he pays the revenue 
of it. The said chur is bounded on the north by lands of Meer 
Eundee,.on the south by kismut Shabdee, on the east by the river 
Berhampooter, and on the west by a Meergungee. 

Defendant answers : Pergunnah Bundur Iqrampoor is the name of 
Kirtnarain’s hereditary zumeendaree, entered in the name of Myaram 
Chowdry in the Dacca collectorate, kismut Tumturdee and chur 
Meer Kundee are contiguous ; the former 8 annas appertains to Bun- 
dur Iqrampore, the latter 8 annas belongs to Shampore, and it was 
given over to the plaintiff as auction purchaser, the other 8 annas 
$l^e, my hereditary property, was successively ii:n>ossession of My- 
then his son, Kirtnarain, after him his son, E$an, and now my- 
sdf* The former zumeendars of Shampore never preferred claim 
to d annas share, nor did the talooqdars, Mirtunjee Sein and 
his heirs, nor has the purchaser of Shampore, claimed tor 12 years. 

Shib Chunder Doss, opponent, states Doctor Lamb has no claim 
to the 8 annas share sued for, as he had given him an hereditary and 
transferable lease, the 12th Asar 1244, for all the chur Meer Kun- 
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dee at 7 rupees per annum^ and, bn an inves^ation under Rei^la 
tion IL 1819, the chur was surrendered to him on the grounds o 
that deed* Mohes Chunder opposed, that the boundaries stated 
plaintifF intersected portion of his lands. Mr. G. H« Lamb claimec 
the chur as his separate property. 

The principal sudder ameen declared the claim of plaintiff inad- 
missible. The whole chur appears leased for rupees 7, under a pot 
tah granted by the plaintiff with liberty to gift or sell. The pottal 
is admitted, dakliilas prove payment of the amount stipulated. Plain- 
tiff cannot sue for possession. Strange to say, of the pottahdar oj 
lease-holder, plaintiff makes no*mention. The special deputy col- 
lector of Mymensin^h proposed to assess this chur, but released ii 
to the talooqdar, Shib Chunder, on proof of his right thereto. Mr. 
Henry Lamo s claim is not admissible more than his father’s. Mohes 
Ohunder’s claim requires not investigation. Doctor Lamb’s claim 
is dismissed, 17 th April 1848. 

In appeal, it is pleaded that Doctor Lamb gave to Shib Chundei 
a pottah of 8 annas ** share of Meer Kundee, all he possessed, the 
remainder was in the occupancy of another person, and he could nol 
give what he did not possess. 

On perusal of the pottah it appears, the whole chur is expressed 
in it without reservation or allusion to any other portion in or out 
of possession, moreover, the pottah yields to the lease-holder any in- 
crematives that might thereafter accrue. Appellant’s claim rests prin- 
cipally on a quinquennial statement and the result of an ameen’s 
investigation. Bui the boundaries defined by the appellant in his 
plaint identify the disputed ground with the chur df which posses- 
sion was awarded under Regulation VI. of 1813, on the 25th June 
1817. In proceedings of that date, the ancestors of the respondent 
and of Shib Chunder, opponent, were declared to have been in pos- 
session 20 or 25 j^ears before 1221 B. S., therefore they were re- 
tained in possession by those proceedings, and they have continued 
in uninterrupted possession ever since to date of institution of this 
suit in &e principal sudder ameen’s court, viz. 5th March 1846. 

.The appeal is therefore dismissed, the principal sudder ameen’s 
decision is affirmed ; appellant to bear the costs. 
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Tab 7th Febbhabt 1850; 

Na 12 of 1848. 

Appeal from the deeiaioH of Sped Abbas Allee, Principal Sadder 
Ameen of Zillah Dacca. 

Gooroopershaud Rao, (Pldntiff,) Appellant, 
versus , 

Buddeen Meean alias Mahomed Ghuor, Nuthoo Meean, Musst 
Zumeenoh Khatoon, widow of Kulloo Meean, Mussumaut Wod> 
zeerannissa Begum, widow of Abdool Ghufoor, and Musst ZamU'- 
ruddeennissa Begum, widow lof Abdool Shufoor, (Defendants,) 
Respondents. 

Wukeels of Appellant — Anundmohun and Bungo Chunder, 

Wukeels of Woozeerunnissa — Luckheekaunth and Juggemauth, 

Other Respondents defaulting. 

Suit to recover rent with interest rupees 1,687-14-10. 

Plaintiff stated the zemindaree pcrgunnah Rusoolpore, 5 annas 
share, the property of Zuheerooddeen, sudder jumma rupees 
3,645-7-2|, was exposed to sale for balances of revenue, ana he 
purchased on the 10th Maugh 1240, and now sues for rent from 
date of purchase to Poos 1252, eleven years, eleven months, and 
twenty days, at the rate of rupees 74-14-9-1 per annum, rupees 
896-12-4-1, and interest rupees 591-14-17-3, total Sicca rupees 
1,488-11-2, or Company’s rupees 1,587-14-10,— the rates being 
regulated % a quinquennial statement. 

Woozeerunnissa Begum answered, plaintiff oi^ercharged defen- 
dants, they had always been willing to pay their proper rents. The 
talooka 16 annas jumma was rupees 194, deduct separated 5 annas, 
there remain 11 annas, out of 16 annas of the remaining 11 annas, 
plaintiff' is proprietor of 5 annas and our rents thereon average 
Sicca rupees 60-10 per annum. 

Oomur Jaun is proprietress of 4^ annas, she sued Buddeen 
Meean in the court of the principal sudder ameen of Furreedpore, 
specifying the whole jumma rupees 194, and her share rupees 54-9, 
decree passed thereon. In execution ^thereof all the talooka was 
exposed to sale, and I purchased it for rupees 1,705, the 25th Sawunt 
1249, in my husband’s name, but with my own money. 1 held all 
the talooka in possession. I offered the rent at the average jumma 
to the plaintiff, he refused to accept, therefore he has no right to 
claim interest, all the other sh^holders receive rent at that rate^ 
and Oomur Jaun sued at that rate. 

Nuthoo Meean answered to the same effect 
The principal sudder ameen laid down the* point to be jauved, 
viz., plaintiff to prove the annual rent rupees 74-14-9-1 % defendante 
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to {Ht>ve rupees tibe rent of }6 annas share, and passed judg- 
ment as follows: 

The plaintiff has ftdlod to prove the rent he claims. The quin- 
^uenniu statement produced is without year or date, nor does it 
appear by whom it was filed in the collectorate. The sudder jumma 
in it is stated rupees 56-2-19-1, the thett 74-14-9-1. Four witnesses 
upheld the plaintiff's claim, but their evideuce unsupported by 
written proof is insuificiont 

, Defendants have filed a decision (of my own) Oomur Jaun, fur 
rent of 4^ annas share : she claimed a portion on the ngi];regate 
jumma of rupees 194, and obtained a decree, how can a different 
rate be now assumed? A meeras ^ottah, dated Poos 1194, rupees 
Arcot 201, a byenainah, 26th Maugh 1249, of talook Mahomed 
Koushun, and mookteamamah signed by Afsuroddeen and others, 
zemindars, dated 13th Maugh 1251, specify the jumma rupees 194, 
and tlie statements in the said documents have been proved by 
seven witnesses. 

Uammohun Baboo, additional principal sudder amoen, on the 16 th 
November 1841, reversed the kubooleut taken by the plaintiff 
from certain of the cultivators, the farmer having attempted to make 
the lands khas. 

The whole jumma is proved rupees 194, therefore the_ principal 
sudder ameen decrees in conformity to the decree passed by the 
principal sudder ameen of Furreedporc, the 30th May 1840, in 
manner following : 

From 12th Maiigh 1240, to 24th Sawunt 1249, eight years, six 
months, fourteen days, at rupees 60-10 per annum, Sicca rupees 
517-13-8^, Company’s rupees 552-5-9 J, with proportionate costs 
and interest from date of institution of suit to date of decree and 
interest on the aggregate amount decreed from date of decree to 
date of realization, against the heirs of Mahomed Koushun, that is 
to say, Buddun Meean and others, the defendants, and from Sawunt 
1249 to Poos 1252, throe years, five months, six days. Sicca rupees 
208-2-5|, Company’s rupees 222-0-1 If, with proportionate costs 
ahd interest from date of mstitution of suit to date of decree, and 
interest on the aggregate amount decreed from date of decree to 
date of realization against Woozeerunnissa Begum. 

Costs on the excess ‘claimed by plaintiff' diargeable to plaintiff, 
28th April 1848. 

Plaintiff appeals, maintaining his claims of rent according to the 
quinquennial statement, which was not satisfactorily autlienticated, 
objecting to* the allotment of the amount decreed, and claiming 
interest firom the date the balance accrued. But no just grounds 
are adiduced to warrant any interference with the decision of the 
principal sudder ameen, which is accordingly affirmed, the appeal is 
dismissed with costs. 
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The IfitH Febrhakx I850i 
No. 8 of 1848. 

Appeal from the deaston of Monlvte AbdooUah^ late Sudder Ameen of 

Ziltah Dacca. 

Aka Gholam Allee, (Defendant,) Appellant, 
versus 

Ram Chundcr Bose, (Plaintiff,) Respondent. 

Vakeels of Appellant t—Anund Mohee and Petamher. 

Vakeel of Respondent — Govr Chunder. 

Suit to recover possession of 8 kanee, 9i gxindali of land, kismut 
Kooreegaon, valued rupees 457-8, and mesne profits rupees 9-15-4^ ; 
total rupees 467-7-4^. 

In tliis case the onljr point at issue is, whether the lease, a liawla 
pottah, under which plaintiff claimed, was permanent and hereditary, 
or temporary. 

The sudder ameen judged it permanent and hereditary from the 
documents, evidence, and circumstances of the case, and nothing 
is adduced in appeal to impu^ the correctness of his judgnxent The 
appeal is consequently dismissed with costs, the decision of the 
late sudder ameen afiirmed. 

The ISth Febeuary 1850. 

No. 11 of 1848. 

Appeal from the decision of Moulvee Abdoollahi late Sudder Ameen of 

Zillah Dacca. 

Sreenauth Chuckerbuttec and Kallynauth Clmckerbuttcc, 

(two Defendants,) Appellants, 
versus 

Ooday Chundur Chuckerbuttee and Goureonauth Chucker- 
buttce, (Plaintiffs,) Respondents. 

Sheikh Banna Oollah, Defendant, has not appealed. 

Vakeels of Appellants — Nundlal and Puddnmlochun. 

Vakeels of Respondents — Ameerooddeen^ Luckhee Kamth and 
Rughoonauth. 

Suit to recover damages for defatnation, laid at rupees 800. 

Awarded by the late sudder ameen rupees 150. Appeal against 
the amount decreed. ^ ^ 

The litigating parties stand in the relationship of uncles and 
nephews. The case amounts only to a misdemeanour, consisting of 
a little abusive language and inconsiderable assault punishable by 
a trifling fine or bnef imprisonment by the magistrate, under Sec- 
tion 8, Regulation IX. 1793^ and not actionable. ^ 

The appeal is decreed, decision reversed, parties to pay their re- 
spective costs. 
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The 19Tn Febriiaet 1850. 

No. 295 of 1849. 

^jifieal/ram the deetmon of Imdad AlUe, Moonttff o/Poragaeha. 
Kalleo Kishen Dceghal, (one Defendant^) Appellant, 
vernu 

Chustaeo Kareegnr, (Plaintiff,) Respondent 
Appellant, defaulting. 

Suit for rupees 16, forcibly taken, decreed by moonsiff 6th 
September 1849. A short petition of appeal was filed )9th 
October, no further procedings adopted. Appeal dismissed under 
Ar.f5fXTX. 1841. 


The 19 rn February 1850. 

No. 332 of 1849. 

Appeal from the deemon of Kallee Kiiiker Sein, late Moonatff of Naram~ 

gunge. 

Ramnur Singh Ghuckerbutty, (Plaintiff,) Appellant, 
versus 

Kishen Cfaundcr Gungolee, (defendant,) Respondent 
Appellant, defaulting. 

Suit to recover interest of a conditional deed of sale. Sicca ru> 
pecs 26-8, Company’s "rupees 28-3-9. 

Dismissed b^ moonsiff 7th November 1849. 

A short petition of appeal was filed the 5th December, and no 
further proceedings adopted. The appeal is dismissed under Act 
XXIX*,1841. 


The 19rn February 1850. 

No. 294 of 1849. 

Appeal from the deemon of Imdad Ally, Moonstff of Poragaeha, 
Kallee Kishen Deeghul, (one Defendant,) Appellant, 

* versus 

Meer Chaund Kareegur, (Plaintiff,) Respondent 
Appellant, defaulting. * 

H 

Suit to i^ecdver rupees 16 , forcibly takea 
Decreed by moonsin 6th Septembw 1849. 

A brief petition of appeal was filed 19tb October. No further pro- 
ceedings have been twen in the case^ which is consequently dis- 
misaecT under Act KXlK. 1841. 
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The 19th Februaiiy 1850. 

Na 1 of 1848. 

Jppeal from the deemm of Mouhee Abdoollah, late Sudder Ameen of 

Zxllah Dacca. 

Luckhcenarain Bjsack, (Plaintift',) Ap^icllant, 
vereue 

Hurroehur Race afid Kishen Chondnr Race, (Defendants,) 
Respondents. 

Vakeel of Appellant — Nandlal, 

Vakeel of Reepotideni^—Juggomohun. 

Suit for possession of land, under deed of mort;];age foreclosed, 
and conditional sale rendered conclusive, together with mesne profits 
rupees 796-5^. 

Plaintiff sets fortli, that Kooniamoee’s husband, Surroop 
Chundur Sein, and his co-sharors, Bishenpershaud and Burrub 
Chundur Seiu and others, held, in hereditary tenure, talook tup|)eh 
Shurcefpore, Huzar Chunduh, in the name of Bhowance Sunkur 
Race and others, zimma Durpnarain Race, collectoratc Dacca 
Jnllalpore, sudder jnnuna Sicca ruj^s 1,855-6, therein Ram Doss 
Raec and others had, share jumma Sicca rupees 483-4, and Surroop 
Chundur Sein and others share rupees 1,372-6. In that jumma were 
mouzahs Saderchur and Ohunsudar, jumma rupees 241-10, of 
these two mouzahs Koornamoee’s husband, Surroop Chundur Sein, 
was proprietor of 2 annas, 10 cowrees share, jumma rupees 32-1-9, a 
moiety thereof 1 anna, 1 gundah, 1 cowroe, Jijmma rupees 16-14-2. 
On the 6th Jeit 1238, Koomamoee conditionally sold to plaintiff for 
rupees 400, excepting the dewuttur and lokhiraj, &c., for the pur- 
pose of paying debts, but she retained possession. Plaintiff execut- 
ed an agreement to restore his lien if she repaid the amount within a 
year, she failed : therefore, under Regulation XVII. 1806, ^aintiff 
proceeded to foreclose, on the 30th I^vember 1835, the sale became 
conclusive. Koomamoee is deceased, th^efore plaintiff sued her 
heirs for possession. The land was v^ued rupees 500, and mesne 
profits from 30th November 1835 to 30th Mangh 1252 B. S., ton 
years, two months, fifteen days, at rupees 29 per annum, rupees 
2,465^. 

Hurreehur Raee answered, Koomamoee was a childless widow, 
and had not power to alienate her husband’s real property; but, in 
fact, she had not done sa Plaintiff sued after sixteen years from 
date of transfer. 

Plaintiff replied, Koomamoee sold jiutifiably for expenses for her 
husband’e funeral rights atad her daughter’s marriage. Defendants 
had not ofiered objections under die nuti^don for foreclosure lOid 
for mortga^. There was no limitadon fer suing. 

The rejoinder denied the alleged grounds for the sale, Surroop 
Chmidur died two or three years befere his widow sold, her child 
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was married from the profits of the land. Defendants had never 
seen or heard of the notification. 

The sudder aincen considered plaintiffs claim^ for several reasons^ 
inadmissible. 

First , — ^Three witnesses failed to prove tho deed of conditional sale 
and payment of rupees 400j their depositions are quite at variance. 
Itammanick Singh^ witnes 83 deposed that Pran Sikdar had the 

a ubalah written in plaintiff’s house at Dacca^ tliat he took the 
eed and rupees 400 to Koomamoee’s house^ paid the monoy and 
got her signature. 

Pran Kishen Doss witness deppsed> no cash was paid^ tho deed 
was written in satisfaction of the debt of Surroop Chunder and his 
brother Sumbhoo Chunder. 

Ham Kishwur witness was called by plaintiff, who dispensed \\ith 
his evidence, but deposed at the request of defendants, and stated 
Koornainoee received cash rupees 128, and, allowing for former debt, 
she executed the deed for rupees 400. Four months elapsed and 
plaintiff produced no further proof nor other witnesses. 

Secondly , — Koornamoee Hurbeora could not legally alienate tho 
property. 

rom the deed of conditional sale, from tlie plaint, or from the 
deposition of plaintifi’s witnesses, it is not apparent for whose debts 
the alleged side was made. From the evidence of defendant’s wit- 
nesses it is proved, the husband of Koornamoee was wealthy and 
that she was after his death in good circumstances, and gave her 
daughter in marriage. He accordingly dismissed the suit 13tli 
January 1848. 

Plaintiff has appealed, but the decision is not open to imputation. 
Appellant’^ pleas do not impugn it. The appeal is dismissed, and 
the Sudder amoeu’a decision confirmed. 

The 20tii February 1850. 

No. >44 of 1848. 

Appeal from the dectsion of Kally Kvshir Sein, late Moonstff of Naratn- 

gauge. 

Rajkishore Bose and llam Chupder Bose, (Defendants,) Appellants, 

versus 

Ram Juggurnauth Bose, (Plaintiff,) Respondent. 

Vakeels qf Appellants — Nundtaul and Jufgamauth. 

Vakeels of Respondent — Gokool Chunder md Puddumlochun, 

Suit to recover rent interest, rupees 30-7-7- 
Decreed by moonsiff rupees 19-12-4. The case was read in 
appeal on the 16th May 1849, one vakeel only for appellants, Jug- 
gumaUth, being present, and the moonsiff’s decision was confirmed, 
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no grounds for interference being then apparent l^ubsequentljr^ 
Nundlaul vakeel represented that Jagg;urnauth was Vakeel of one 
appellant, that he was vakeel for both^ and that he had documents 
to prove that the rent decreed had been previously paid to Govern- 
ment and to the zumeendar. Finally^ review of judgment was sanc- 
tioned by the Sudder, the 24th August 1849, 

Under these circumstances the appeal is decreed, the moonsifTs 
decision of the 8th May 1848 is reversed, the suit is remanded in 
order that the moonsiff of Naraingunge may investigate the plea in 
appeal above noticed, and then decide the case on its merits. The 
value of the stampt pnper of appeal.to be returned to appellants. 
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Present; W. LUKE, Esq., Judge. 


The 4th February 1850. 

No. 182. 

Appeal from a decUion of the Mooneiff of Pertabpore, Golam Soobhan, 
dated 25th June 1849 . 

Badachum Mytee, (PlaintifiF,) Appellant, 
versus 

Mudhoosoodhun Munna, (Defendant,) Respondent 

The plaintiff sues for a balance of rent, rupees 29*7'*12. He re-* 
presents that, in right of a decree passed by the Sudder Court, he 
obtained possession of two tanks and their appendages, measuring 65 
beegahs and 10 cottahs; that defendant entered on a lease of beegahs 
8, pertaining to the tank, and granted him a counterpart ; and that 
defendant is a defaulter for the years 1254 and 1255 Umlee. 

The defendant denies his liability, and pleads that he never cul* 
tivated a beegah of plaintiff’s land, and that the kubooleut is a 
forgery. 

The moonsiff ^ives a verdict for defendant, the cause of action 
having been previously heard and determined ^7 & court of com* 
petcnt jurisdiction. 

From the records of the case it appears that plaintiff obtained 
a decree for two tanks, said to comprise an area of 65 bj^gahs and 
10 cottahs. Plaintiff sued out the said decree and acknowledged pos- 
session. He subsequently applied for an adjustment of wasilat, and 
an ameen was deputed to ascertain the produce of the property 
within the limits defined in the decree. The result of the ameeuB 
inqu^ shewed that the area within the boundaries, as stated in the 
decr^ werein the ag^egate 50 beegahs and 7 cottahs and not 65-10^ 
of which plaintiff hsm previously admtted be bad obtained possession, 
of these 50-7 the ameen prepared and submitted to the court a 
wasilat. The plaintiff raised sundry objections relative to the l^un- 
daries, which were ovexpiled by tte court The plaintiff then pre- 
ferred on appeal to the.Sudder, which was struck off the file on de« 
fault The plaintiff subsemxently filed sundry miscellaneous peti- 
tions to the same intent wimout effect He now seeks to gw 
session of the difference between the quantity of land specified in 
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the decree, and the result of actual measurement, by suing defen- 
dant for a balance of rent The cause of action having once before 
been determined on, it cannot be revived in a &esh suit, as is ob- 
viously intended by the plaintiff. 

There is no reason to interfere with the decision of the lower 
courts which is hereby affirmed, and the appeal dismissed, without 
serving a notice on the respondent 
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Present: D, J. MONEY, Esq., Judoe. 

The 18th "February 1850. 

No. 23 of 1850. 

Regular Appeal from the decinon of Mouhee Momtac Alii, Mooniijf 

of Gowas. 

Panclioo Sheikh, (JDefendant,) Appellant, 
versus 

Hurrochunder Gosain, (Plaintiff,) Respondent. 

Suit for the recovery of a bond debt of Sicca rupees 10, or 
Company’s rupees 10-10-11, and interest 10, or Company’s rupees 
10-10-11, total Company’s rupees 21-5-11, instituted 1st June 1849, 
and decided 31st December 1849. 

The plaint sets forth that Gholamee Mistree borrowed Sicca rupees 
10, and executed a bond for ihe amount in favor of the plaintiff on 
the 10th Chyte 1243 B. S., but died withqxit liquidating tiie amount, 
leaving heirs behind him ; that Panchoo Sheikh sold a garee and 
pair of oxen left by Gholamee for 22 rupees, and appropriated tlie 
amount to his own use ; that the rest of his property was also sold, 
and the proceeds of sale appropriated in like manner; that he 
instituted a suit in the moonsiff’s court, No. 51 of 1848, which, on 
account of his omission to include as defendants, the names of the 
heirs of Ruheem Mundul, Gholamee’s son, was nonsuited on the 
20th April 1848 ; that he rectified the omission and instituted the 
present suit for the recovery of the amount alluded to. 

Panchoo Sheikh and Shoobonee Sheikh appeared, but filed no 
answer. 

The moonsiff gave a decree in favor of the plaintiff. 

The defendant, Panchoo Sheikh, appeals from this decision, on the 
ground chiefly that the moonsiff did not take evidence of the service 
of the processes of his court upon t^e wife of Ruhmanee, deceased, 
and Bechoo and Oosman Sheikh, before be decided the case against 
him, and that the property alluded to by the plaintiff was not left by 
Gholamoe, but was his own. 

No evidence appears to have been taken by the moonsiff regarding 
the serving of the notice upon the defendants agreeably to Section 21, 
Regulation XXIII. of 1814, and Construction No. 775 ; and the return 
of the nazir shews that the proclamation was not issued upon all tibe 
defendants after the eerving of the notice. 1 therefore admit the 
appeal, and return the case for re-trial. The value of the staixi|i ia 
appeal to be returned to the appellant 
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JThe 19th February 1850. 

No. 3 of 1844. 

Regular Appeal from the decision of Moulvee Sped Ahdool Wahid Khan 

Bahadoor, first grade Principal Sudder Ameen of Moorshedabad. 

Eishen Chunder Chukerbutty, Ijardar, (Defendant,) Appellant, 

versus 

Raja Kishm Chunder Bahadoor, late Zemindar of Pergunnah 
Gowas, (Plaintiff,) Respondent. 

Claim for the recovery of arrears oft rent. Company's rupees 
1,379, 1 anna, instituted on 27Lh September 1842, decided 15th 
February 1844. ' 

The plaint sets forth that the defendant had taken from the 
plaintiff an ijarah of turuf Bindabunpoor, adjoining hoodah Debi- 
pore, together with Rooknah Chunderpara in pergunnah Gowas, at 
an annual jumma of Company’s rupees 2,338, 2 annas, 1 pie, for four 
years from 1244 to 1247 B. S.; that on the 1st Bysack 1244 B. S., 
the defendant executed a dowl kubooleut and security bond, Zo- 
morud Ally Khan, nazir of Ameerunnessa Begum, standing security 
for him, and, having taken possession of the mehal in question, paid 
to the plaintiff on different dates Sicca rupees 1,350, 9 annas, leaving 
a balance of rupees 1,379, 1 anna, 9 pie unpaid, for which amount the 
plaintiff sued against him, and Ameerunnissa Begum, as possessor of 
all the property left by Zomorud Ally Khan, the defendant’s securi- 
ty, mth interest to the date of realization. 

The defendant, K^ishen Chunder, in his answer, admitted that he 
had taken an ijarah of the said mehals, but pleaded payment at dif- 
ferent periods of the whole amount of rent, and states that the plain- 
tiff in a purwanah given by him granted the defendant a remission of 
rupees 214, annas, 4 pie per annum, until the fanning lease expired; 
that the plaintiff held a benamee jumma in the said mehals, for which 
a certain sum was to be deducted from the balance alleged by the 
plaintiff to be due to him ; that nothing was due to the plaintiff^ but 
on the contrary a surplus was owing to the defendant; and that had 
Zomorud Ally Khan been defendants set^urity^ he would have sealed 
and signed the security bond. 

The plaintiff, in his replicatkm, states that the security bond was 
signed and sealed by Zomorud Ally Khan as security for the 
defendant. 

The principal sudder ameen considered the plaintiff’s claim satis- 
factorily established, and gave a decretf^in his favor, declaring the 
property pledged in the security bond as liable for the satidaction 
of (he decree, and exempting Ameerunnissa Begum, as paving no 
connection with the case, from all liability. 

The defendant appeals from this decision, the grounds of his 
appeal, being nearly the same as those urged in his answer before 
Jme lower coi^ 
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The chief documents in the case is the purwi&ah issued by the 
plaintiff as zemindar upon the defendant as ijardar^ dated 26th 
Srabun 1245 B. 8*5 in which he allowed him a remission 0xnu the 
annual jumma of rupees 214, 6 annas, 4 pie* The plaintiff states that 
this remission was to commence only from the date of the purwanah. 
The defendant claims remission during the whole period of the 
farming lease. Their accounts therefore differ according to their re- 
spective claims. The principal sudder ameen considers the purwanah 
as conveying a grant of remission according to the plaintiff’s inter- 
pretation, but 1 differ with him on the following grounds. 

There is no statement in the purwanah to the effect that the 
remission shall commence from the date of it The fanner, on enter- 
ing upon his lease, finds the jumma too high, and petitions for a 
d^uction of rent The zemindar accedes to his request The 
grant of remission is given " during the farming lease f without 
specifying when it was to commence. It appears that for the first 
year the farmer only paid rupees 1,840, 13 annas, 11 pie, leaving 
a balance, according to the dowl kistbundee, of rupees 497-4-2, which 
would be nearly the amount of remission with interest Had it not 
been the zemindar’s intention to grant the remission for that year, he 
would have brought a suit against the farmer for the balance after 
its expiration. He omitted to do this. When the farming lease 
had expired, he first made a claim for this amount Upon the other 
objections raised by the defendant (appellant,) I agree with the prin- 
cipal sudder ameen. The appeal is therefore dismissed, and I modify 
the principal sudder ameen’s decree, deducting from it rupees 
238-7-10 with reference to the above remarks, the remissiou being 
calculated from the commencement of the farming lease, instead of 
from the date of the purwanah, which will leavq a total amount 
of rupees 1,095-8-2. The respondent will pay his own costs. 

The "20th Febbuaet 1850. 

No. 2 of 1850^ 

Regular Appeal from the dkeieion of Raboo Bumrhanath Royi tfirH 
grade Mooneiff of Lalhaugh^ > 

Moonshee Nadalie, (Defoudant,) Appellant, 
eervae 

^ Gowreeproshad Shaha, (Plaintiff,) Respondent. 

Claih for the vecoverv o£ arrears of rent due from 1252 B. S. to 
1255 B. S«, at the rate' of annuayumma rupees 30, 9 annas, 8 pie, 
being 122 - 6 - 6 , and interest Company’s rupees 2 j^- 12 - 6 , to^ Com- 

B iny’s rupees 145-3, instituted 12 th June 1849, and decided 10 th 
ecember 1849. 

The defendant did not appear to defend the suit, notwithstemding 
the usual processes of the court were served and issued. ^ 

^ ,22 
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The moonsiff cotisidered the cleim of the plaintiff established^ and 
gave an exparte decree in his favor. 

The defendant, in his appsal, urges chiefly that he was prevented 
by sickness from appearing in court and defending the suit, and 
that he had preferred a special appeal to the Sudder Court from a 
former decision regarding the said - jumma, and did not therefore 
take steps to make a defence in this case. 

I see no ground for disturbing the moonsifTs decision. The ap- 
pellant gives two reasons for not defending the suit. The one 
upsets the other. If he awaited the result of a special appeal, the 
plea of illness falls to the groundf for had he been well he would 
not, from his own shewing, have defended the suit. The appeal is 
dismissed, with costs, and the moonsiff’s decision confirmed. 


The 20th February 1850. 

No. 134 of 1849. 

‘Regular Appeal from the decision of Baboo Gooroopershad Bose, Moonsiff 

of Kandhee. 

Sheikh Mohumed Syem, (Plaintiff,) Appellant^ 
versus 

Dosseemonee Dosseah, Rookmonee Dosseah, deceased, grandmother 
of Kistolal, minor, and Radamohun Singh, guardian on the part of 
the minor, (Defendants,) Respondents. 

Claih for the recovery of the amount of Company’s rupees, both 
principal and interest, 299-2-10, under an instalment bond executed 
on the 6th Bysa;ck 1247 B. S., instituted on the 4th May 1849, 
and decided on the 29th October 1849. 

From the plaint it appears that an ancestor of the defendants, 
Doorgapersbad Doss, during his life-time borrowed from the plain- 
tiff a sum of money in the month of Falgoon 1241 B. S., and gave 
an order for the liquidation of the debt to his ijardar of the villages 
. of Sreepore and Luokipore in kismut Boodoah, his own zemindaree ; 
that the ijardar made payments at the same time with the payment 
of rent due from him from 1242 to 1246 B. S., and gave up the 
farm ; that on the death of Door^pershad the defendants, on adjust- 
ing their accounts, found* a balance against them of Company’s ru- 
pees 552, and, being unable to pay the amount, they executed the 
instalment bond alluded to, in which they bound themselves to pay 
each instalnmnt as stipulated, or on failure to liquidate the whole 
amount at^ohce with interest; tha^after paying 412 rupees 6 ann^s 
atMiffei^'ent periods, albalance of 139-12 stood against the defendants ; 
that one of them, Rookmonee, died, leaving Dosseemonee, and IGsto^ 
lal, minor, the grandson of Rookmonee, in possession of all the pro*^ 
^rty; that ihe plaintiff brought *thiS action against the defendants 
mr the recoveiy of the whole amount, including principal and inter- 
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est, of rupees 299-2-10, together with interest accruable tibeireon to 
the date of realization. 

The defendant, Dosseemonee, after the expiry of the usual period 
allowed in the process of the court, appeared through her vakeely and^ 
in her answer, pleaded payment of the debt, and denied the execu- 
tion of the instalment bond, and: stated that the plaintiff had forced 
Radamohun Singh to execute the deed, and brought a false action 
against them with a view to deprive them of a small zemindaree in 
their possession, and being an influential man Radamohun Singh 
was afraid to complain against him in the foujdaree court regard- 
ingthe compulsory execution of the deed. 

The moonsiff did not consider the evidence sufHcient to establish 
the plaintiff’s claim, and dismissed it, with costs* 

The plaintiff appealed from this decision, urging chiefly, in his 
appeal, that the execution of the deed was satisfactorily proved by the 
evidence of his witnesses, and that, had the objection of the defendants 
regarding the forcible execution of the deed been true, Radamohun 
Singh would not have failed to complain against him in the criminal 
court ; that as Kistolal, minor, was his son and heir, the liability of 
the father attached to the son ; and that Radamohun, in order to pro- 
tect his son’s property, adjusted the accounts and executed the deed. 

This case depends entirely on the genuineness or otherwise of the 
instalment bond for rupees 552, executed on the 6th Bysack 
1247 B. S., by the defendants. The grounds stated by the moon- 
siff for the rejection of the document are not suflicient. Had it been, 
as alleged by one of the defendants, Dosseemonee Dosseah, a com- 
pulsory bond, the defendant Radamohun Singh would, within so long 
a period between its execution and the institution of the suit, have 
complained against the plaintiff, and taken measures to free himself 
from its liability. He did not do so, and he has not appeared in 
this case. If the moonsiff doubted the genuineness of the bond, he 
should, to satisfy his doubts, have taken the evidence of all the wit- 
nesses to its execution. Out of eleven witnesses he took the deposi- 
tion of only four. His investigation, therefore, on this point, was not 
complete. 

The appeal is admitted, and the case remanded to the moonsiff for 
re-trial. ** 

The value of the stamp in appeal to* be Tetumed to the appellant. 
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Thb 2Ut FBBBUAxr 1850. 

No. 5 of 1850. 

Regular Appeal from the deeieion of Baboo Oooroopereaud Boee, XooneiJ' 

qf Kandee. 

Bamsomblioo Hitter and Ramdhun Hitter, (Defendants,) Appellants, 

vereue 

Bhoobunnesuree Debbeah, guardian on the part of Hohendor 

Narain and Sanda Pershand Boy Chowdhrees, minors, (Plaintiff,) 

Bespondent. 

Claim for the recovery of arrears of rent, prmcipal Company’s 
rupees 96-9-12, interest Company’s rupees 51-2, total Company’s 
rupees 147-11-12, instituted 25tn Hay 1849, and decided 24th 
December 1849. 

The plaintiff states that the defendants failed to pay to him the 
amount of rent due, which he claims, on account of a shikmee 
jumma named jote Bamsurn, from 1249 to 1255 B.^ S., and that he 
therefore sued against them for the recovery of it, with interest 

The defendants, in their answers, denied the fact of the guardian- 
ehip of Bhoobunnessuree Debbeah, as the mother of the minors, by 
name Hookt Eashee, was alive, and pleaded pavment of the wMe 
amount claimed to Shamachurn Bo^, gomashtan on the part of the 
said Hookt Eashee Debbeah, for which they held receipts. 

The moonsiff, considering the evidence on the part of the plaintiff 
sufficient, and as the defen^nts could not produce the receipts for 
payments alleged by them to have been made, though time was 
allowed for the purpose, modified the claim on account of interest 
erroneously calculated, and gave a decree in favor of the plaintiff 
for Company’s rupees 159-14, with interest and costs against the 
defendants. 

The grounds of the appeal are the same as those stated in the 
defendants’ answers before the moonsiff, with the exception of the 
objection, that the moonsiff did not take the documents they wished 
to file, and decreed the case unjustly against them. 

The appellant can shew po reason umy, within the period allowed 
by tiie moonsiff, viz. 4 months, Ke did not produce dakhilas to prove 
that he had satisfied the claim against him. As he admitted the debt 
had been due, and coidd ndt prove it had been satisfied, and as he 
.does not dispute the relationship of Bhoobunnessuree Debbeah and 
Hoo^t Ead^ to the minors, to whom the debt was due, although 
he>.ol£jeQt8*to the defendant styling herself their guardian, and as it 
appears that this gu^ianahip Was oile of a pnvate arrangement, 
.am th^t, Hookt mishee, the mother, resigned it, on account of )s^e, 
td }i^ dah^te]^. bhoobunnessuree, see Uo grounds for disturbing 
t^jimoons^ . uedaioh, . I the^ore confirm, dismisuifg tlfe 
'aj^ieal, 'inriih' dosti' ' 
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Thi: 22nb Febbuabt 1850. 

No. 24 of 1844. 

Regular Appeal from the decieion of Moulvee Sped Abdool Wahid Ray 
Bahadoor^ first grade Principal Sudder Ameen of Moorehedabad. 

Bunkbeharee Singh, ,(Defendant,) Appellant, 
versus 

Gopal Chund Chowd^, (Plaintiff,) Respondent 
Suit for the recovery of Company’s rup^s 1,597-1-3, being 
surplus amount of revenue paid by the plaintiff into the collectorate 
on account of the defendant, instituted 28th June 1841, and decided 
23rd August 1844. • 

It appears from the plaint that, on the 10th Assin 1245 B. S., the 
plaintiff purchased a moiety of turuf Mittcrpoora and Degulnuggur, 
in pergunnah Nowalnug^r, for Sicca rupees 9,750 from Doorgaper- 
shad Mitter ; that the sudder jumma was Company’s rupees 1,81 8-14, 
as registered in the name of Doorgapershad Mitter, in the Moor- 
shed^ad collectorate ; that he held in his possession a registered 
deed of sale, and that his name was entered in the register of the 
collectorate instead of Doorgapershad ; that he obtained possession 
of the said moiety, when Doorgapershad, with the view of causing 
the public sale of the whole zemindaree, wilfully neglected to pay the 
Government revenue, and that the plaintiff to save the estate from 
sale paid off the arrears of revenue due to Government, viz., from 
the 28th Poos 1245 to 3rd Joist 1248 B. S., amounting to Companv’s 
rupees 3,903-13 ; that he held in his possession twenty-eight daKhilas 
or receipts for the same ; that out of the said amount of Government 
revenue paid in by the plaintiff. Company’s ru^es 2,500-16-13 
had become due to Government from the plaintiffs for his share of 
the property from the date of his purchase to the month of Joist 
1248 B. S. ; that Com|)any’s rupees 140-2-13-9 had become due 
from Doorgapershad on account of the othbr moiety he had in his 
possession ; that the plaintiff had paid in the said surplus amount of 
revenue to Government on account of Doorgapershad ; that Doorga- 
pershad having in consequence become liable to the plaintiffs for the 
said amount, had contrived to disappoint him ; that out of the other 
moiety in his possession he transferred 4 annas share to one Achum- 
beet Singh and the other 4 annas to hlli bw>ther-in-law Hurreechum 
Singh, and failed to pay what was due to the plaintiff ; and that he 
(the plaintiff) therefore sued against Doorgapershad Mitter, Achlim- 
beet Singh, and Hureechum, defendants, mr the recovery of the 
principal, (Company’s rupees 1,402-13-9, and interest. Company’s 
rupees 194-3-6, from the moiety of the property iti Doorgapershad’s 
possession 

Achumbeet Singh, defendant, in his answer, denied the claim, and 
stated that he purchased 4 annas share of the turuf in question &r 
Company’s lupees 1,800 from Doorgapehhad Mitter and Itegum* 
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buree Dosseab^ on the l«3th Bhadur 1244 B. S.^ under a kut-kubalah, 
or deed of conditional sale; that he brought an action^ No» 139 of 
1840^ for possession of the same^ and obtained a decree in his favor; 
and that; having obtained possession of the said share in the month 
of Joist 1248 B, S., he paid off the revenue due on his share up to 
Bhadur ; that the plaintiff sued for the recovery of the money paid 
in by hini on account of arrears of revenue due from 1245 B, S. to 
1248 B. S. ; that Doorgapershad had been in possession of the mehals 
during that period; and was accountable for the arrears due; if they 
had not been paid ; and that neither the defendant nor his share of 
the property were liable. 

The defendant; Hureechurn Singh; in his answer; pleaded that 
Doorgapershad Hitter sold 4 annas share of the turuf in question 
to the defendant’s nepheW; Bunkbeharee Singh; son of Kisto Chun- 
der Singh; at Sicca rupees 4,875 on the 11th Assin 1245 B. S. ; that 
Biinkb^aree being a minor, the deed of sale was executed in tlie 
name of the defendant Hureechurn Singh ; that Bunkbeharee had 

E osseasion from the date of its purchase ; that one Beejoy Kisto, 
aving obtained a decree against Doorgapershad, had caused an 
attachment to be laid upon 4 annas share of the property ; but a 
claim having been preferred and substantiated by Bunkbeharee, it 
was released from attachment ; that the omission of the plaintiff to 
include Bunkbeharee as defendant in his plaint, and his institution 
of one suit for two demands, were sufficient grounds for throwing 
out the suit ; that Bunkbeharee had paid all the revenue due for the 
period alluded to, and held dakhilas for the same. 

The plaintiff, in his replication, added that the defendant Degum- 
buree Dosseah liad no right to the property; that the purchase of it 
from her was collusive ; that Doorgapershad had all along been in 
possession without a co-partner ; that the surplus amount paid in by 
the plaintiff on account of revenue ought to be recovered from the 
property Doorgapershad had in his possession; Doorgapershad Hitter 
had alienated uie other 4 annas share fictitiously to Hureechurn ; 
that Bunkbeharee Singh never had possession, and that Doorga- 

E had’s wife, Degumburee Dosseah, has been in possession since 
eath. 

The plaintiff, in his supplementary plaint, applied for permission to 
include Bunkbeharee Singh a% defendant Bunkbeharee defendant 
did not appear to defend uie suit, although the usual processes of the 
couft were served and issued. 

The principal ^sudder ameen, considering the evidence adduced by 
the plaialiff, es{)eciaily with reference to the chullans and dakhilas 
filedf by him,^ sufficient to establish, his claim, gave a decree in his 
favor, for j^rincipal and interest Company’s rupees 1,377-3^9, modi^-* 
ingthedaim thus. The sudder jumma of the whole estate being 
Comj^ny’s ru|^ 1,818-14, and that of the moiety Gontpl^y’s 
rupees 909-7, respectively,'llie balance against the plaipdff rbr^ 
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own 3 har 6 of the property from the 10th Assar 1245 to the Srd 
Joist 1248 B. S* was Company’s rupees 2^500-15-3 ; that the plaintiff 
having paid into the collectorate Company’s rupees 3^723 from the 
28th Poos 1245 B. S. to Srd Joist 1248 B, S., his payment of the 
surplus amount of Company’s rupees 1,222-0-9, in order to save the 
estate from the public sale, is self-evident, and interest accruable 
thereon is due to the plaintiff ; that since Achumbeet Singh defendant 
had not the 4 annas share of the property in his possession, during 
the period between the 28th Poos 1245 and Srd Joist 1248 B. S., and 
Doorgapershad held possession of the same prior to tlie possession 
by Achumbeet, defendant, under orders of the civil court, the share 
therefore of Doorgapershad for the time must be liable to the de- 
cree ; that Bunkbcharee is liable for the rest or half of the amount 
decreed, as by the petition presented before he was included as de- 
fendant it was clearly proved that he had been in possession of the 
4 annas share from the 11th Assin 1245 to 1248 B. S. ; and that the 
other defendants are exempted from liability, excepting that Deegum- 
buree Dosseah and Doorgapershad’s mother are liable for any part 
of the property of Doorgapershad whjch they may have in their 
possession. 

The defendant, Bunkbeharee, appeals from this decision, urging 
chiefly, in his appeal, that in consequence of ill health and ignorance 
of the service of the processes of the court, he was unable to defend 
the suit ; that he held dakhilas from the collector’s office for the 
period in question ; and that, had the principal sudder ameen called 
for these proofs from the collectorate, he wcyild not have been 
accounted liable to the decree. 

There is no dispiite in this case regarding the purchase on the 
part of the plaintiff of the moiety of turuf Mitterpoor and Degulnug** 
gur, in pergunnah Nameahnuggur. The question to be considered 
is whether he paid revenue into the collectorate to save the estate 
from sale, and is entitled to a decree for th^ amount he paid. 

Before the principal sudder ameen, he has only entered copies of 
chullans as proofs of payment, with the exception of one dakhila for 
the sum of 67 rupees, which only shews that this amount was paid 
for tlie estate, but not on whose account The principal suqder 
ameen considered these chullans as sufficient evidence of payment, 
and decrees for the plaintiff. They aj^ not, in my opinion^ evidence 
of actual payment They do not appear to have been signed either 
by the collector or the treasurer, and even if they had been signed 
they would not prove that the money had been paid, unless. corres^ 
ponding dakhilas signed by the treasurer and collector^ wer^ pro*- 
duced to substantiate the payment The appellant can shew no 
good ground of objection against the exparte decision* There was 
nothing irregular on this pomtmr He had sufficient time allowed him 
to ^ an answer. But as the investigation of the case on the part of 
t^ {urincip^ sudder ameen appears to have been inccHnplete, and as 
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is a probability that the other objection of the appellant* that 
he possesses and can produce collectorate dakhilas as evidence of ^ay- 
mant of revenue for the estate may be proved, since the re^ndent 
did not produce them, I admit the appeal, and remand the case to 
the principal sudder ameen for re-trial. The value of the stamp in 
appeal to bo returned to the appellant 

The 25th Febbuabt 1850. 

No. 4 of 1850. 

Regular Appeal /ifom the decision of Baboo Tarra Kisken Haidar, 
Moonsiff of Jungy pore. 

Shahadut Mundul, (Defendant,) Appellant, 
versus 

Anardee Mundul, (Plaintiff,) Respondent 

Claim for the recovery of a bond debt, principal amount rupees 
49, interest Coinpany’s rupees 9-8-9, total Company’s rupees 58-8-9, 
instituted 12tii Jmy 1849, and decided 12th December 1849. 

The plaint sets forth that the defendant borrowed the above sum 
of money from the plaintiff, and executed a bond on the 15 th Anghun 
1254 B. S. for the amount, but, failing to liquidate the debt accord- 
ing to promise, the plaintiff sued against him for the recovery of the 
amount with interest to the date of realization. 

The defendant admits the execution of the bond, but pleads pay- 
ment on different occasions, as specified at the back of the bond. He 
states also that he rficeived only 28 rupees out of the 49, and that 
because he had objected to pay more tlian legal interest the plaintiff 
had changed the original bond, and executed another in order to 
bring this action against him. 

Ine plaintiff, in reply, states that the defendant tried to compromise 
the case after its institution. 

The moonsiff considered the plaintiff’s claim established with the 
exception of 10 rupees, for the satis&ction of which amount, it ap- 
peared firom one of his own witnesses, the defendant had given him 
15 mannds of gram. He therefore gave a decree in favor of the 
plaintiff for 39 rupees with interest 

The defendant appealed to, this court, chiefly on the ground that 
he was prevented by sickness ffom putting in evidence in defence 
of the suit 

I see no good grounds for the admission of the apnea! ^ There is 
no evii^nce to'shew that the bond produced was not me original on^ 
and that aiiotber was substituted in its place. 

The defendant was allowed sufiicient time to defend his suit, but 
tocdi no measuren for the purpose. I therefore confirm the mbonsifTs 
dem^ dismissing, title appeal, with dHats. 
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Present: J. C. BROWN, Esq., JumE. 

The 15th February 1850. 

No. 84 of 1849. 

Regular Appeal from a decision passeS hg Syud Suadut Iloosmn, Moonsiff 
of Dowlutgunge, dh the 9th August 1849. 

Coos Chunder Rukhit and others, (Plaintiffs,) Appellants, 

versus 

Sumbhoo Chunder Singh and others, (Defendants,) Respondents. 

This case was returned by me to the above named moonsiff* on 
the 12th May 1849, under the provisions of Section 2, Regulation IX* 
of 1831, for further investigation; that which he had made being 
unsatisfactory. 

It appears that with reference to the orders he had received he 
proceecfed in person, and called on the parties to name any credible 
disinterested persons who might be co^izant of the rights of the 
case, and whose evidence they would abide by. 

They named seven persons, of whom six gave evasive answers to 
the queries put to them, and the seventh, naiffed Uddit Chunder 
Dutt, clearly stated the land in dispute belonged to Dowlutgunge and 
was the property of the defendants (respondents.) 

The plaintiff and appellant in this case is a ryot, who, instead of 
the proprietor, has all along been prosecuting for possession of the 
2 cottahs in dispute. I do not look on this case as one for possession, 
but to determine whether the land is in Dowlutgunge or Jeebunnug- 

g ir, and the proprietor of the land should have sued if he chose. 

is not doing so can only be construed into his consciousness of his 
inability to prove his right to the contested land. 

I so far agree with the moonsiff in his decision as relates to the 
plaintiff not liming proved his right of occupancy of the land as be* 
longing to Jeehunnuggur^ but I do not tninS it is clear that it belongs 
to Dowlutgunge. 'fhat can only be proved by a suit for the pro- 
prietary right/ 

Under the above circumstances there is no occasion, as provided 
for in Clause 3, Section 16, Regulation V. of 1831, to summon the 
respondent. 

Orderep, 

That the appeal is dismissed with costs, and the moonsiff's decree is 
confirmed, of which notice is to be given to him m enacted in the 
Regulation or Section above alluded to. 
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. The 16th February 1850. 

No. 101 of 1849. . 

Hegu^at Appeal from a decision gassed hy Baboo Ram Cumul Rae Choto^ 

dkuree, Officiating Moonsiff stationed at Mehurpore^ on the 24 M 

October 1849. 

Mr. James Hills, (Plaintiff,) Appellant, 
versus 

Neel Comul Biswas, (Defendant,) Respondent. 

The plaintiff brought tliis suit to recover 20 rupees, 11 annas, 
17 gundahs, and 2 cowrees, balance of rent for 1 beegah and 8 
cottahs of land on which the defendant’s house was built, for the 
years 1250 to 1253, both years inclusive, under the following cir- 
cumstances : 

The plaintiff took the putnee of Mehurporo (in which the land, 
which is the subject of this action, is situated) in 1249, and commenc- 
ed measuring and ascertaining all particulars regarding the land. 
The measuring was completed in 1250 B. S., but under one excuse 
or another the defendant would not execute any kubooleut for pay iiig 
the rent. These excuses and even disputes regarding the liability 
of the lands went on till the 11th of Bysakh 1254, on which day 
the defendant executed a khbooleut to pay rent from the com- 
mencement of 1250 to the close of 1258, or for a period of nine 
years. The plaintiff states that during 1250 to end of 1253, the 
defendant paid at times 6 rupees 8 annas, and the suit is brought 
for the balance witbthe interest, which had accrued. 

The defendant denied having executed the kubooleut, or having 
paid any money, and declares that the land the plaintiff wants to 
claim rent for is his lakhiraj. 

The plaintiff to substantiate his claim, has filed a kubooleut and 
produced his witnesses. 

The moonsiff has, for the reasons detailed in his decision, rejected 
the kubooleut and the evidence of the witnesses ; and the plaintiff^ in 
preferring his appeal, has not given good and sufficient reasons for 
its admission. 

I am of opinion that the plaintiff (now appellant) cannot claim 
rent on a ku Wleut executed subsequently to the period for which 
tlie rent is claimed, or, in^thfir words, a deed of tliis description can- 
not have a retrospective effect. I am also of opinion that the evi- 
dence of the witnesses, from the fact of the connexion which exists 
between them, namely, that of employer and employees, is not to be 
received without the greatest caution, and in this case the discre- 
pancies in the evidence renders it unsatisfactory. 

Undw these circumstances, I agree with the moonsiff in the view 
he has taken^ the plaintift‘’8 claim, ^nd not seeing any good grounds 
for interfering witdi his decision, there is no occasion, as provided for 
in Clause 3, Section 16, Regulation V. of 1831, to summon the 
respondent 
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It is accobdingly obdebed^ 

That the appeal is dismissed witli full costs, and the moonsi6rs 
decree is confirmed, of ivhich intimation is to be given him as 
provided in the enactment above quoted. 


■ I ■ " 

The 23bd Febbuaby 1850. 

No. 107 of 1849. 

Regular Appeal from a decision passed by Baboo Ram Cumul Rae Chow- 
dhuree, Moonsiff stationed at Mekurpore^ on the \2th November 1849. 

Mr. James Hills, (befendant,) Appellant, 

vftsm 

Neel Comul Biswas, (PlaintifF,) Respondent. 

This suit was brought by the plaintiff to dispute the defendant’s 
distraint of liis property for rent The defendant alleged that the 

{ Jaintiff had two portions of land in occupancy, one on a building 
ease, and the other for cultivation. His claim to rent for the first 
mentioned portion was set aside in the case disposed of on the 16th 
instant, case No. 101 of 1849, in which the moonsiff’s decree was 
confirmed, so that it only remains to decide upon the appellant’s 
claim to rent for the cultivated land. 

The moonsiff has rejected the kubooleut filed by the appellant, 
on the grounds that the two witnesses have deposed that the res- 
pondent wrote the kubooleut, but on comparing the writing with 
other papers in the record, which are known to have been written 
by him, the caligraphy does not correspond; secondly, that the 
said witnesses are in the appellant’s employ, and are not worthy of 
credit. 

I do not consider the similarity or non-resemblance of a Bengallee’s 
handwriting is of any weight, as it is well known that they can 
easily write in different styles, when it may suit their purpose. 
With regard to the witnesses, I am of opinion that, as they are de- 
pendants of the appellant, their evidence must be received with 
great caution, and I do not think their evidence in this case is satisH 
metory, unsupported as it is by any other.* 

The appellant has not, in his appeal, shown sufficient cause for 
being dissatisfied with the decree, which I consider perfectly legal and 
just There is therefore no occasion under the provisions of Clause 
3, Section 16, Regulation Y. of 1831 to summon the respondent 

It is obdebed, 

That the appeal is dismissed, and the moonsiff’s decree confirmed, 
and this result is to be intimated to the^ moonsiff as provided for in 
the enactment quoted. 
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The 23kd Februakt 1850. 

No. 108 of 1849. 

Regular Jp^al from a deeieion passed by Baboo Ram Cumul Rae Chow- 
dhuree^ Moonsiff stationed at Mehurpore^ on the \2th Nooember 1849. 

Mr. James (Defendant,) Appellant, 
versus 

Ghundur Dhobee, (Plaintiff,) Respondent. 

The appellant in this case distrained the respondent’s property 
for 2 rupees, according to the *jumma-wasil->bakee, and 1 rupee, 
14 annas, 15 gundahs due, as he Sieged, on a kubooleut The 
respondent instituted this suit to dispute the claim. 

The appellant exhibited no proof in support of the first part of 
his claim, though called on repeatedly to do so, and with regard to 
the remainder She moonsiff deputed the nazir of his court to the 
spot to make local investigations regarding it 

Neither appellant nor any persons on his part pointed out the 
land which he sued for the rent of, and the moonsiff accordingly 
dismissed the suit. 

The appellant, in his grounds for appealing, has stated that the 
jumma-wasil-bakee papers were not called for oy the moonsiff, and 
that his naib was ill when the nazir was deputed to make the local 
investigation : he therefore prays that the proofs he now offers may be 
accepted. I am not of opinion that he is entitled to the indulgence, 
for the suit had beefi pending upwards of a year when the moonsiff* 
called upon him to file his proofs, and the case was not disposed of 
for five months after, during which period he had ample time for 
proving his claim. 

Considering that the moonsiff allowed the appellant ample time 
for filing his proofs, and that his decree is legal and just, there is no 
occasion under Clause 3, Section 16, Regulation V. of 1831 to sum- 
mon the respondent ♦ 

Ordered, 

That the appeal is dismissed, and the moonsifTs decree is confirmed, 
notice of which is to be given him as provided under the law 
quoted. „ t 
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The 23kd Febbuaky 1850. , . 

No. 109 of 1849. 

Regular Appeal from a decision passed by Baboo Ram Cumul Rae Ckovh 
dhuree, Moonsiff stationed at Mehurpore^ on^ the 1th November 1849. 

Mr. James Hills, (Defendant,) Appellant, 
versus 

Chundur Gundar, (Plaintiff,) Respondent. 

This suit was brought by the plaintiff (respondent) to dispute 
the distraint of his property for rent, which the defendant (appellant) 
alleged to be due, on an ootbundee CL e., according to the land 
cultivated and produce) kubooleut. The points to be proved were 
if the plaintiff cultivated any and what quantity of land, and the 
moonsiff to ascertain these points, went in person to make the local 
investigation. The defendant’s aj^ent or karpardaz pointed out the 
land for which the rent was claimed; and the moonsiff made en- 
quiries of the cultivators of the neighbouring fields, three of whom 
said the plaintiff did not cultivate them and one said he did. The 

5 laintifTs occupancy not being proved, the moonsiff very properly 
ecreed in favor of the plaintiff. ^ 

The defendant has appealed and has given as one of his grounds for 
so doing, that the moonsiff made investigations regarding the respon- 
dent’s occupancy in 1256 B. iE., but his claim for rent was for 
1 254. This objection to the decree is met at once, for by referring 
to the depositions of the persons whom the moonsiff questioned, S 
is clear that he interrogated them regarding th% occupancy in 1254. 

Considering the moonsiff’s decree legiS and just, and no good 
reason having been shown to the contrary, ^ there is no occasion 
under Clause 3, Section 16, Regulation Y. of 1831 to summon the 
respondent. 

Ordered, 

That the appeal is dismissed, and the moonsiff’s decree confirmed, 
notice of which is to be given him as enactedij^ 

‘fr 

The 23bi> Febbuabt 1850. 

Na 110 of 1849. " 

Regvlar Appeal firom a deeieton patted (y Baboo Ram Cumtd Rae Chow- 
dhuree, Mootmff etationed at Mehurpore, on the lOth Noven^er 1849. 

Mr. Jaxnes HOla, (Defendant,) Appdlant, « 

vernu 

Hiuree Dhobee, (Plaintiff,) Respondent 

The present respondent sued in the moonsiff ’s court, to set 
the distress of his property which the defendant (appellant) had 
caused to be seized for the sum of 2 rupees, 15 annas, 15 gundahs, 
alleging that the plaintiff ow^ him according to fhe jummapwasil- 
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LokeiB 2 rupees^ aud according to a kubooleut 15 annas and 15 
gondaheu 

The plaintift (respondent) denied the justness of the demand, and 
the defendwt (appellant) was called upon to exhibit his proo&. 

He exbiUted no proofs of the balance due on the jumma-wasU- 
bakee, and in suppcartof the kubooleut he subpoenaed two witnesses 
who proved it. 

In the {^pellant’s petition of appeal, ho has stated that his naib 
was ill, and that was the reason his proof was not filed. 

The moonsiif called for the proofs of both parties on the 7th June 
1849, and waited for them till the lOtb November following, when 
ho was obliged to dispose of the base without any more delay, ^ 

The present appeal is only for £he 2 rupees disallowed ion the 
original claim. 

1 am of opinion that the appellant’s appeal, which is soldv on the 
ground of his jummarwasil-bakoe not having been provj^ is in- 
admissible, because he had abundance of time allowed him W the 
moonsiff to exhibit his proofs^ which he did not avail himself ot, also 
it has been proved by the evidence of two witnesses, Ramlall Dhoba 
and Bindabun Barrick that the land for which the putneedar (the 
appellant) wants to ■exact rent is lakhiraj. 

1 consider the moonsilTs decree to be perfectly just, and, seeing no 
reason to altar it, I dismiss the appeal, and confirm the decree. 
Notice of tliis order is to bo communicated to the moonsifl' of 
Mehurporc. 


TnE 23rd Frbruarv 1850. 

• No. Ill of 1849. 

JHegular Appeal from a dectoion passed by Baboo Bam Cumul Rae Chow- 
dhuree, Moonsiff stationed at Mehurpore, on the 6th November 1849. 

Mr. James Hills, (Defendant,) Appellant, 
versus 

Jugbundh^ Chatterjca, (Plaintiff,) Respondent. 

TflE appellant distrained the respondent’s^ property for the sum 
of 106 rupees, 12 anipis, and 13 gundahs, alleging that sum was due 
to him by the f^ma-wasil-bakee, as rent fer tlie year 1254 B. JE. 

The respondent, not admitting the claim, brought this action to 
resist the demand, on the ground that the land for which putneedar 
(appellant) claims rent, is m fact held lakhiraj by him. 

%ie appellant denies the respondent’s plea of lakhiraj, and sayS if 
it were good, how was it that he (the putneedar) obtained a sum- 
mary decree ^m the collector for the rent of 1250? The moonsiff, 
on we' 7th <ff June 1849, and on several dates sub8e<]^uent thereto, 
euled on Ihe dd^dant’s (appellant’s) vakeel to exhibit his client’s 
proofs, but in smin, and, at length, on the 6th of Nov^ber, he decid- 
ed tihe suit on its merits. 
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^ 'rlie appellant objects to the suit having been dispos^ of witliout 
his proofs having been received and considered, and urges that his 
naib was ill and could not in^ consequence att^ to conduct the 
case. This ap^ars to be only an excuise, ioTi from tho tunO the 
moonsiff first called tor the proofs, five months elapsed before the 
case was decided, and if the naib was ill it Wa§ incumbent on the de-, 
fondant (appellant) to have attended to the’'moonsifP’s requisitions 
himself, or to have appointed a qualified agent to do so on ms part. 
The moonsiff, according to the proofs exhibited by tho plaintiff (res^ 
pendent) decided the case in his favor, and I see no grounds to alter 
his decision, I accordingly, under tl^e provisions of Clause 3, Section 
16, Regulation Y. of 1831, dj^miss the appeal, and confirm tho 
moonsifi‘’8 decree, and direct that intimation of this confirmation be 
communicated to tho moonsiff. 


' The 23bd February 1850. 

No. 112 of 1049. 

Beffular Appeal from a deeieion patted by Baboo Bam Cumul Bae ChoW’- 
dhuree, Moontiff etationed at Mehurpore, on'the November 1849. 

Mr. James Hills, (Plaintiff,) Appellant, 
vertut 

Cheytun Chum Roy, (Defendant,) Respondent. 

The plaintiff claims rent from the defendant, %r 7 bci^ahs and 4 
cottalis of land, under a kubooleut dated Ist Bysack 1259, which, 
with interest for three years, and after deducting sums realized from 
defendant, amounted to 33 rupees, 3 annas, 9 gondalis, 2 cowrees. 

The defendant denied the plaintiff’s demand in toto, and has 
proved by the documents he has filed, and by the witnesses he has 
called, that 18^ cottahs of the land, the plaintiff has sued for, 
he holds in vitue of a pottah granted him by % Idibirajedar mimed 
‘0(^00 Sehai Chutterjeah. 

The witnesses summoned by the plaintiff to prove a kubooleut, 
dated the 1st of Bysack, were unworthy of credit, befause the moon- 
siff went in person and made lopal en<puries regarding the occupan- 
cy of tib.e lands, which ^e included m tne kubooleut, and it was 
clearly proved by disinterested parlies, that tlie defendant dwelt on 
lakheraj land, and that ho had not the other land ih possession. 

I consider the reasons given by the moonsiff for dismbsing tlie 
plaintiff’s claim< satisfactory, while those given by the appellant for 
appealing are not. 

Finding no good or sufficient reason ^venfor altering or interfer- 
ing with the moonsiffia decree, tiiere is no occasidh Jor summoning 
the respondent * . 
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Hi&t the appeal is ditaiissed, aaH the nooQsiff’s deeisioB is confirmed^ 
intimation of which is to^ ^eii'hvn Bs pEovided for in Clause 3, 
Section 13/Begalation V. of 4.861. * t*'* 

-» *. 

Th 4 ifiTH I'bbbuaBt 1860» 

. Ifa 53 of 1846. 

B^gnlar Appeal from a dei^tsion pneeed by Baboo Bamhehun Ohoie Rue 
Bahadoor, Principal Sudder Ameen qfZitlah Nudd^, on the XStk of 
February 1846. ^ 

Cliundur Coomax Pal Chowdhuree and otherf, (Plaint^ffa^) 
AppellantSj 
\itreue 

Ishur Cliundur Pal Chowdhree, (Defendant,) Respondent. 

The fAaintift instituted this suit to recover 37 beegahs 10 bis^vas 
of land^ which he aiBrnut been dispossessed of by an order, 

passed by the magistrate under the provisions of Act IV. of 1840, on 
tlio 16th of February 1§4J(, and Company’s rupees 1,733,6 annas, 
the Value of indigo, taken away in 1247, 1248, and 1249 B. E. 

It appears from the record of the proceedings, that the parties dis- 
agreed about the lino of demarkation between their respective estates, 
and the plaintifiPs’ predecessor ap^died to the magistrate, under the 
provisions of the Act above mentioned, for assistance. 

The magistrate referred the parties to an arbitrator, who recorded 
that the ])laintiffs were entitled to 333 beegahs and biswas, 
which they were in possession of according to their admission^ This 
award the magistrate carried out, and subsequently proceeded himself 
to the spot and marked the boundary by pillars of masonry. The 
plaintiffs now claim 37 beegahs and 10 oiswas, on account of loss in 
measurement; as they state that the measurement should have 
been with a rope me^uring 55 yards of 29 inches, whereas it was 
made with one measuring 80 cubits of 18 inches. 

The principal sudder ameen has recorded that it is necessary to 
decido upon the following points in this suit ; — -First, whether the 
plaintiffs were up to 1247 in possession of the land named Cliuttee 
Matit, the defined boundaries -of which as being the land in dispute 
were called for by him in his proceeding, dated the 6tli of November 
1846v Second, if the 37 beggahs and 10 biswas now claimed by the 
pljhintiff' are situated to the north east of the head of Sonta Boona 
liarree, as awarded by the arbitrator or not 

With regard to the first point, the plaintiffs on the 14th of Jeth 
12^, stated to the arbitrator that the 333 beegahs, 2^ biswas 
in Ohuttee Maut» were by the orders of the court in the possession of 
NubbeeU Kishwur Singh, proprietor of Bausbarriah indigo factory, 
and it is clear from tlie magistrate’s proceedings, of the 21st April 



21{.LAti MU2>DlfeA. 


^ *15 

4 

and 14 th of Dumber 1849; that tha whole of the Cffliittee Maut 
and the muhul of N^dar JChan have heretofore been in the 
possession of Nilbbeen Kishvmr Singh* these ch^utnatancesi 

It i$ clear f]ie plainlifrif were notin possession of the lands they claim 
in the years 1246 and 1247i Jand as thiy could not therefore have 
cultivated indigo on them in 1247» tiiere is no foundation for their 
asserting that Uie defendaiits tpok the crops. 

Secondly * — It is clear from the map taken of the land by the serish* 
tadar^ and which neither party Jias disputed^ that the lands in dis- 
pute are situated to the south and. west of Sonta Boona Qa^ree, 
and the clnim of the plaintiff is in consequence, according to the arbi^ 
trator’s award, and the magistrate’s proceeding, inadmissible. 

Thirdly.— witnesses, who have ^ven’ evidence for the plain- 
tiffs, are not, for the reasons stated, worthyv-of credit.” * 

From the above, it is clear, that the prinsipal sadder ameen has 
not decided the points or grounds on which the plaintiff brought his 
suit The plaintiff sued ror the deficiency in the quantity of land 
he aras entitled to, under the arbitrator’s award, and which deficien* 
cy he states was caused by the ameen, that was deputed by the 
magistrate, having measured witih an 80 cubit rope, instead of a 
56 yard one. The principal sudder ameen, when he deputed his 
serishtadar to make local enquiries, directed him to ascertain the 
measure which the plaintiff was entitled to, and which standard had 
been used by the ameen, and though the serishtadar did make every 
enquiry he was directed, the principal sudder ameen has not decided 
whether the plaintiff’s claim of having his land measured to him 
with a 55 yard rope was just or not. 

He has entered in his decree that it is clear the land claimed lies 
to the south and east of the Boona Garree, which divides the re- 
spective estates of the parties, but in the magistrate’s English and the 
serishtadar’s vernacular maps, there are no signs of that Sonta be- 
tween Nos. 1 and 14. 

It is only to be found between Nos. 14 and 29 where it falls into 
the Tirpoorapoor Khal, so that it is not enough for the principal 
sudder ameen to say that the parties eidnait the Boona Garree Waa 
the boundary. He has to decide, first, whether the plaintiff was en- 
titled to have the 55 yards or the 80 cubit measuro used 
in the demarkation of the land he was entitled to by the arbitratoi^s 
award ; secondly, which of those was used; and thirdly, if the plaintiff 
has sustained any loss or not If he has, he is entitled to a deem, 
including his loss of crop or cultivation. Considering the principal 
sadder ameen has decided the case without reference to the points 
at issue, under the provisions of Clause 2, Section 2, Regulation IX* 
of 1881, 1 return the case to him for revision. 




ZILLAH PATNA, 

Ph£S£^nt ; R. jr LOpGEQfAN, Esq., Judgib, 
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Thb IdTH Febbuast 1850. 

» Na 2. . 

Origginal Suit, 

Sob Narain Singh, Plaintiff, 
versus ^ 

Rae Shimker Lall, Defendant. 

Suit laid at rupees 15, for the value of rice sold. 

The defendant is the second principal sudder ameen of this city, 
and, on the institution of tl^e suit in the moonsifTs court of the western 
division, from which court appeals are referred to the defendant, 
being observed, in view of Uie manifest impropriety of its being heard 
and determined in that court, it was remov<ra into the pourt of the 
judge. 

The defendant utterly denies the purchase of the rice, the subject 
of the claim, and pleads that the object of this unfounded claim, 
which has been instituted at the instigation of ajbhird party, named 
Mohun Lall, a mokhtyar practising m the courts of this city, is 
intimidation, and the obtaining of some influence over the defendant 
in his capacity of* principal sudder ameen. The plaintiff has filed 
a baznamah,” in which he admits his inability to bring forward 
proof in support of his claim without assigning any satisfactory 
reason for that inability. He has thus admitted the groundlessness 
of his suit The plaint, moreoyer, after stating the clmm, goes on to 
threaten the institution of proceedings against the father of the de- 
fendant for certain bonds executed by him in favor of plaintiff’s fa- 
ther, thus shewing the animus of the plaintiff, viz., his desire to vex 
and harass the defendant with groundless suits or threats the 
saina • « 

' This appears to me to be a Case imperatively calling for the en- 
forcement of the penalty prescribed by Section 12, Regolation 
III. of 1793. 1 therefore dismiss the suit as groundless , and vex^ 
atious, and condemn the plaintiff to the^payment of costs and a fine 
of rupees 200. If the defendant thinks he can prove the instigatiou 
of the institution of tills suit against any mokhlyar practising in Ais 
court, he»can move the court to investigate the case oy miscmlanep^ 
petition. A purwanah will issue to the nazir of the cdfirt to reidme 
the fine from the plaintiff. 
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The 18tu Febshart 1850. 

N<x 5 of 1849. 

Appeal from a deeinon of Mr. E. DaCoata, fret Principal Sadder 
Ameen, on the 29th December 1 848. 

Shah Shurf AUi, (Haintif^) Appellant, 

vereue 

Shah Mahomed Hossein and Iliirkmtin Misser, (Defendants,) 
Respondents. 

Suit laid at rupees 200, tp cancel a deed of«aIe. 

This suit was originall/ tried by, j^emanded to, and again decided 
by a former sudder ameen, from whose decision a second appeal 
being admitted, the suit was again remanded and ordered to be 
tried in the court of the first principal sudder ameen. Tho grounds 
of the action are that the defendant, Hurkmun Misscr, who executed 
the deed of sale of 28th January 1845 in favor of the other defen- 
dant, Shah Mahomed Hossein, having already sold the estate trans- 
ferred by it to and put plaintifi in possession under a deed of prior 
date, the second deed was void and ought to be so declared. The 
reasons for the second remand were the sudder ameen’s having de- 
cided upon a point of Mahomedan law, viz., whether a sale was com- 
plete and valid without an interchange of the things expressed in 
the deed, not having first taken an exposition of the law from the 
Mahomedan law ofScer, and having omitted to notice the fact of the 
deed of sale sought to be cancelled having been registered while the 
deed of prior date was not so, and to take evidence as to tlie authenti- 
city of the registered deed. The further proceedings in the prin- 
cipal sudder ameen’s court have established — ^first,thevaliditvof the 
first sale according to the exposition of the law officer, uie facts 
alleged by plaintiff being taken fqr granted, but secondly, the au- 
thenticity ai^ remstry of the deed ought to be set aside as invalid. 
The principal sudder ameen decides that the plaintiff has failed to 
establish his purchase, having neitlier produced the deed of sale, nor 
brought forward a single witness to its execution of those whose 
names T^ere subscribed upon it. Moreover, that, as the authenticity 
of tlw registered deed was proved, plaintiff’s unregistered deed 
was invalid under the 2nd Spetion of Act XIX. of 1843. 

The appellant urges that his witnesses, although not those who 
subscribed the deed of sale executed in his favor, ^om, being depen- 
dants and friends of the defendant, he was unable to bring into courh 
satisfactorily, proved the transfer by salp to him of, and his posses- 
sion upon the proper^, and secondly, that the witnesses to the aur 
thbnticity of the deed, which he sues to have cancelled, are not 
belie'vedi 

The ffiet fK)int to be decided in this case is the authenticity or 
want of authenticity of the registered deed. If its authenticity is 
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proved; it cannot be invalidated by a sale of prior date made tinder 
a deed which it invalidates unless the Act is to be a dead letter. I 
have read over the evidence of the witnesses to the deed; which 
proves its authenticity; and I see no reason to disbelieve their 
testimony. 

The principal sudder ameen’s decision therefore, by which the suit 
is dismissed, must be upheld as cbnformable to the law. The appeal 
is dismissed without notice to respondent to appear, and the decision 
confirmed. 


The 18th February 1850. 

No. 1. 

Appeal from a decision of Mr, E, DaCosta^ Principal Sudder Ameen^ on 
the January 1849. 

Furhut Hossein and otliers, (Plaintiffs,) Appellants, 
versus 

Boolakee and others, (Defendants,) Respondents. 

Suit laid at rupees 600 , to recover the value of the materials 
of a house removed by defendant, and to obtain possession of a 
house formerly in the occupancy of Moobamkoonnissa. 

The defendant pleaded possession of the houses under a deed of 
sale with remission of the purchase money executed by the said 
Moobarukoonnissa, alleging that she ado])tcd him as her son, and 
continued to reside in the dwelling^ uith and borrowing it from him. 

The principal sudder ameen, in his decision, says, the dispute hinges 
on the genuineness of the sale and its validity under the Mahome^ 
dan law. The ‘first point is proved (he writes) by the evidence of 
witnesses and the fact of defendant’s undisturbed possession, while 
with regard to the latter point, tlie subsequent fritw| delivered hy 
the law ofScer, after perusal and inspection of thend^d of sale, is 
conclusive. He clearly pronounces the deed of sale to be a legal 
and valid document, if its authenticity be'provcd, and the property 
alienated be otherwise defined. As the house (he continues) is the 
only property in dispute, and its boundaries are clearly specified in 
the deed of sale, whicn has been satisfactorily proved by the evidence 
of the witnesses, I therefore dismiss the plaint, with all costs.” 

This decision, as pleaded by the appellant, is not conformable to 
the law ofiicer’s exposition of the law, which in fact the principal 
sudder ameen has misunderstood and misquoted. The law ofiScer 
did not write, if its authenticity pe proved, but zf immediate possesnon 
wcLs given and taken, on the execution of the deed. Respecting the 

S roperty alienated, the expression of the law officer is, " if it was 
ivmed off and not undefined.” It appears that by the deed of saloj 
which the law officer considers equivalent to a deed of gift, other 
property besides the dwelling is alienated, viz. a third share ef 
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certun lands. It is of no consequence that the bouse, though within 
well defined boundaries, was the sole property in dispute, the vali- 
dity of the deed must be tested accordmg to me law, as expounded 
by the law o£5cer, with reference to the fiilfilment of the conditions 
of vali^ty in respect to all the property transferred. The decision 
cannot therefore stand, and the suit must be remanded for re-trial 
with reference to the above remarks. The value of the stamp will 
be refunded to the appellant 

The 19th Febbuart 1850. 

No. 9. 

Appeal from a deetnon paaeed bp Mr. E. DaCotta, Principal Sudder 
Ameen, on the 2bth January 1849. 

Bahadoor Alii Khan and Unwur Alii Khan, (Plaintiffs,) Appellants, 

versus 

Sheikh Deedar AUi, Sheikh Nasir Alii, and others, (Defendants,) 

Resjrandents. 

Suit laid at Company’s rupees 3,000, to obtain the surrender of a 
deed of sale, said to have been executed by Nujeeboonnissa, the 
sister of the plaintiffs, now deceased, in favor of the minor sons of 
tlie defendant Deedar Alii. In the decision, the grounds of the ac- 
tion are stated to be these : that the deed is collusive and forged, and 
that no purchase money having been paid but remitted, it is in reali- 
ty a deed of gift, and, as the property was undivided, an invalid 
one, according to ‘the Mahomedan law; therefore, that plaintiffs, 
having succeeded to the property of their deceased sister, are entitled 
to claim its surrender. The defendants arc said to have maintained 
the genuineness and legality of the sale, the points upon which the 
decision, in fllkj^nion of the principal sudder ameen, hinges, and 
ho states ^i|f‘]'iiil|T — that they have succeeded in satisfactorily estab- 
lishing both, 'jral consequently dismisses the suit 

The reasons on ^hich his conclusion upon the point of the legali- 
ty of the sale is founded, are not stated in such clear and precise 
terms as to obviate all liability of misapprehension, and I am in 
doubt whether I have understood them aright However this may 
be, the decision is in oth^r respects faulty, and the suit must be re- 
manded for re-trial, on the following grounds. As stated in the ap- 
peal, the determination of the point of the legality of the sale is con- 
tradictory to the law as shewn in the exposition of the law officer 
of the court, which in fact the principal sudder ameen has over- 
ruled in view of an exposition of a contrary tenor, taken from the 
law officer of the Arrah court, which the principal sudder ameen 
thinks more oonibrmable to the principles and precedents of law on 
this question to be found in the work of Macnaghten. I am not 
< aware of any authority for thus overruling the exposition of the 
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law officer^ although Section 2, Regulation IT. of 1798 seems to 
warrant the requirement of an exposition of the law in certain cir- 
cumstances from the law oiScer ox a higher court This, however, 
cannot be construed to give a power to the courts to set aside a 
futwa of their own law officers, in order to follow that of a law 
officer of another zillah. But further than this, it appears to me 
that the principal sudder ameeh has not taken a correct view of 
the points to be determined in this case, which are these: was the 
deed purporting to be a deed of sale executed by Nujeeboonnissa, 
or not ? If it was so executed, is it to be considered, with reference 
to the relinquishment of the purchase money, a deed of gift or a 
deed of sale ? If a deed of gift .were the conditions required by the 
Mahomedan law to validity fulfilled? If the validity or authenti- 
city of the deed are not established, are plaintifis entitled as heirs to 
Nujeeboonnissa to demand the surrender of the deed to them? 
The plaintiffs clearly took up a ground of invalidity in the deed, 
which does not seem to have been specially noticed in the decision : 
they pleaded that, as a deed of gift, possession should have been 
immediately given to the donees to make it valid, and this was not 
given, for in fact the donor remained in possession of the property 
up to the time of her demise. The decision is, for the above reasons, 
reversed, and the suit remanded to be again tried with advertence 
to the abovementioned plea of the plaintiffs, and to the foregoing 
remarks. The value of Ae stamps will be refunded to the appel- 
lants. ^ 

This case seems to belong to the jurisdiction of the second prin- 
cipal sudder ameen : it will therefore be sent for trial to that court 


The 19th Februabt 1850. 

Np. 8. 

Appeal from, a decision passed hy Mr, E, DaCosta^ 

Ameen, on the 25th January 1849 . 

Buhadoor Alii Khan and Nuwur Alii Khan, (Plaintiffs,) 
Appellants, 



eipal Sadder 


versus 

Sheikh Deedar Alii, Sheikh Nadir others, (Defendants,) 

Respondents. 

Suit laid at Company’s rupees 1,000, to obtain the surrender 
of a deed of sale said to have been executed by Nujeeboonnissa, 
now deceased, the sister of the plaintiffs, in favor of the minor 
daughter of defendant, Deedar Alli’s brother. In this case the 
grounds of action and answer, the points in dispute, and the grounds 
of the decision were the same, with the exception of the diifereuee 
of the party in whose name and favor the deed was said to have 
qeen execute, and the property smd to have been alienated by tl. 
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as in af^peal No. 9, this day remanded for re>triid. The decision is 
therefore reversed, and the suit rmnanded for re>trial, on the same 
grounds as in that case. Value of stamps also to be refunded. 

The decision of this case appertains to the jurisdiction of the 
second principal sudder ameen, and it will therefore he sent to his 
court for re-triai 


The 20th Febktjart 1850. 

Appeal from a dednon of the second Principal Sudder Ameen, Rae 
Shunker Loll, passed lOtA February 1849. 

Sitara Begum, (^Plaintiff,) Appellant, 
tereus 

Koolsoomoonnissa and Sheikh Khoorshed Alii, (Defendants,) 

Respondents. 

Suit laid at Company’s rupees 1,086-1-3, increased by supple- 
mental plaint to rupees 1,311-8-6, to obtain possession of one- 
sixth share of mouzah Buhporrah, perguimah Moner, according 
to a deed of lease dated 7tli April 1835, executed W the defendant 
Koolsoomoonnissa, with mCsue profits from 1244 F. till the end of 
Falgoon 1254 F. and interest. 

Ine plaint stated, according to the ^ision, that Koolsoomoon- 
nissa granted a lease of the estate in qmstion at an annual rent of 
Sicca inipees 51-8, of which rupees 21-14 were to be paid into the 
collector’s hands oh account of the revenue for the term of seven 
.years from 1243 to 1249 F., both years inclusive, taking Sicca ru- 
pees 150, by way of security as a deposit, to be repaid at the end 
of the term of tlie lease, or the lease to be prolonged until the said 
deposit should' be^mpletelv refunded, and that, after plaintiff had 
paid the rent aii stipulated tor 1 243, the said defendant, by the ad- 
vice and instigation of Khoorshed AUi, ejected her from possession 
and retained me security money, and that the deed of lease was 
executed and delivered through the agency of defendant Koolsoom’s 
son, Aynooddeen. That defendant denied all knowledge of the 
plaintiff and granting or executing tlie lease in her favor, and said 
she had gran^ a lease in ,1242 for a term of seven years to Khoor- 
shed Alu, taking an advance of 100 rupees from him, and that the 
fermer remained in ^session of the property from the commence- 
ment of the term till the end of 1245 F. and then obtained a fresh 
' lease, or "ptitta mokurruree istimraree,” at a jummaof 59 rupees 
fro^ her, and is still in possession, having paid the Government 
revenue up to 1254 F. Khoorshed Alli’s answer is to the same effect. 

The principal suddei: ameen, finding the execution of the deed of 
lease in favor of Edioorshed Alii, which is prior to that said to have 
been executed in fhvor of Nadir Alii, the husband of plaintiff, and 
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Khoorslied Allies possession from 1242 F. duly proved, notwithstand- 
ing the production by plaintiff of some dakhilas, receipts for revenue 
paid into the treasury, made out in the name of Nadir Alii, as the 
person tlirough whose agency the money had been paid, decided that 
the lease in mvor of Nadir Alii was void, without giving any deci- 
sion respecting its authenticity; or the reverse, and dismissed the 
suit, with costs. 

The appellant urges that the deed of lease in favor of Klioorshed 
Alii is a collusive document, fabricated after the execution of that in 
favor of Nadir Alii ; that the witnesses to it did not identify it as the 
document which had been executed in their presence ; and that plain- 
tiff having been put in possession and having retained possession for 
the first year of the lease, without opposition on the part of Khoor- 
shed Alli, those circumstances are a proof of the non-existence of 
any lease to him up to that period. 

I consider the enquiry in this case to be incomplete on the fol*- 
lowing grounds. In the first place, proof has not been taken, as it 
ought to have been, of the execution of the deed of lease under 
which Khoorshed Alii asserts himself to have been in possession 
from 1242 to 1245 F., inclusive. The defendants do not seem to 
have been called on to exhibit such proof iq eitlier of the proceed- 
ings held by the present or former principal sudder ameen^ under 
the provisions of Regulation XXVI. of 1814, Section 10, and yet 
the ground of the decision js the prior execution of this document 
and the possession of Kho^hed Alii under it It is not enough 
that the other defendant admits the authenticity of the deed, since 
it is the plea of the plaintiff that both defendani^ have colluded to 
defeat her rights by means of a pretended lease. Secondly, the 
plaintiff ought to have been, bqt was not, called upon to exhibit any 
proof of the fact of Nadir Alli’s ejectment at the end of 1243, be- 
cause defendants deny that he was ever in possession, as well as that 
he ever had any right to possession as lease holder^ and plaintiiTs 
right to recover possession depends upon whether her husband was 
ejected or not. If he held possession and lost it without the com- 
mission of any illegal act of the defendant Koolsoom, the latter would 
have a right to resume the management. 

For these reasons, the decision of the principal sudder ameen must 
be reversed, and the suit be remandedi for fiirther enquiry after call- 
ing upon such of the parties as it may be deemed proper to exhibit 
proof on the points noticed above. 

The value of the stamp will be refunded. 
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Present : D. PRINGLE, Esq., Judge. 

The 21st February 1850. 

Appeal No. 39 of 1848. 

Sudder Jmeen, Mr, Noney, 

L. E. Burford, (Defendant,) Appellant, 

veriU9 

Booctiund Saboo, (Plaintiff,) Respondent* 

Gobind Ckund, Vakeel for Appellant. 

Mirza Ahmad, Vakeel for Eeepondent. 

For recovery of rupees 451-9, due on a bond. The case is thus 
stated by the sudder ameen. *^The plaintiff sues to recover 
451 rupees and 9 annas, principal and interest, due ou a bond for 
400 rupees, dated the Sth^ay 1847, for value of indigo seed pur- 
chased by defendant, who does not d^y the claim, hut pleads the 
seed was so very bad that it did not ve^tatd, 1^ which he sustain- 
ed great loss. This is inadmissible, because if the seed T^as bad, why 
did he purchase it and sign a bond f^r its value? The bond has been 
clearly proved by witnesses, so the amount is decreed, .with costs.” 

In appeal, it is urged that an ikrarnamah taken by appellant from 
respondent as a guarantee for the quality of the seed was burnt by 
a lire which occurred in the factory of the foriner, the existence of 
which, and the ^ilure of the seeA to answer the description, were 
to be considered before decreeing thW amount ^ 

Judgment. 

The grounds on which this stun is awarded Iby the sudder azneen, 
notwithstanding appellant’s ol^ectionp, being deemed insufficient, 
numerous witnesses wez^e here examine^* (n^both sides, but as up- 
wards of three years have elapsed rinee the delivery of the seed and 
excution of t^e bond, d^ndance cannot]^ plac^ op many parti- 
culars connected with tne transactions, as thus dep^d to* Nor 
should these be left dependant on Oral t^timonj. " !Ine respondentia 
.witnesses would prove that all the seed recmted by the appellant 
was, after weighmeut, thrown, into the same ^heap, »a circumstance^ 
wholly improbable ; while that staWl by the' witnesses of the ap^ 
lant, as to the seed obtained from different pariles, l|fing inva]^|y 
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kept separate^ that itd quality might afterwards be ascertained^ is 
worthy of every credit. There ifihone reason, however, conclusive for 
dismissing this appeal, namely, that stated by appellant’s own wit- 
nesses as to the seed in question being weighed on at three different 
times, namely, twice in Cheyte, and once in Bysak, the quality 
of which, being on the first occasion suspected, the ikramamah 
referred to was taken, by the appellant from respondent, at which 
time no bond was given the latter, nor until after the third weigh- 
ment, in which interval, however,.the appellant’s suspicions had been 
confirmed, the ryots having objected to the seed, as it had not been 
found to vegetate. With the ftdl knowledge of this, to such 
bond, betrayed an ignorance on appellant’s part which the courts 
cannot interfere to rectify. The apj^al is therefore dismissed. 
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Present: 6. C. CHEAP/ Esq., Judge. - 


The 5th F£bruart 1850. 

Ifo. 134 of 1848. 

Jlfpeal from the deeieion of. Hurmohun Neogee, Moons^ of Bkgtoanny- 
■ gunge, dated the ISth of November 1848 : 

Hurree Kidnen Shah, Nubirichfl^der Shah, Eishto Shah, and Hur^ 
ree Shah, (Defendants,) Appellants, 

ver^ 

Dyamye Dasseah,:(Haintiff,) Respondent. 

Respondent sued damages, on Wcount of an assault, lading 
her suit at ,300 rupees, but the moondff decreed 20 only; with' an 
costs. A^nst this decision the appelltmts (four of original <||| 
fendant8),lu(Ve appeal^, pleading, infer affa, that fib * assault 
proved'; iliat ^e witnesses brought forwa^ by the respondent lived 
at a'4}istance, and not where the reSpondfht resided ; and. that the 
moonsrff, though he had only decr^ dainages dn 2Q rupees, had 
saddled them (appellants) with all costs. > ; ^ . 

The alle^ assault, according tathe pwnt,,was ccanmitted onjro. 

. Respondent leaving the house QfHurmohn^,' when respondent was 
abused, and jher niece, Bimia<Mye^ snatched away frpm.her. The 
evidence, liopever. If it prbvra mj dung, establishes thdi the responr. 
denttiRSiit; to thb hense a^lHniree Shah ahd |Cishto 'l^ali, who form- 
ed a^niiarriui^''1bie^^ wsis their fdstei^S' daughter, 

and^-one jEt;ani&i>(iih{a^,Sl^ aft^ this mafiria^ respondent was 
turned out of the h^iae^l to -Hurrsee ISbah, 

and also aunt of the gprl .This Is a fatal variance, ‘and 

not. asdxthig that a^ ‘f8sauitwas':Comtmttedj <a»,t^ oimtcary that 
the whole aoit iS and Teahtitto, I decree the jqipeal, and 

reverse the ifloehsiS’a deeisiOhi^ alrcosto in botbi .courts 

chargmbte to the rOspondatit. 


il. 
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The 8th Febbhabt 1850. 

Na 38 of 1849. 

dffeal from th$ deeinon of Moulvee Moyeebul Rahman, Moontijf of 
Beauleah, dated the 20th of March 1849. 

Mahomed Woaj, (Plaintiff,) Appellant, 

vereue 

Baboo Ehansomcr and Faiemudden alias Furring Snrkar, (Defen- 
dants,) Respondents. 

The appellant, formerly plaintiff, sued in the moonsiff’s court for 
his shuffa, or right of pre-emptioi^ to 7 beegahs of land, held by 
Faiemudden inyo^<>, and sold to Baboo Khansomer. The moonsiff 
dismissed the claim, as the plaintiff had no httqshuffa, or right to 
pre-emption, ho being a dvr-jotedar under the seller ; and a rgot, or 
tenant could not suenis landlord. The law ofScor of the court had 
also given a futwa, to the effect that no claim of pre-emption on the 
part of the plaintiff could be recognized under the Mahomedan law. 
Against this decision the plaintiff has appealed, and a long woyoohat 
has been filed, but containing nothing new. According to Macnagh- 
ten (Precedents, p. 47-48), the persons, who may claim the right of 
pre-emption, are “ a partner in the property sold, a participator in 
its appendages, and a neighbour.” As dur^tedar, the appellant 
con bo neither the first or second ; and there has been nothing aver- 
red to show he was a neighbour. Tho moonsifiTs decision therefore 
being q^nite proper, the appeal is dismissed. 


The 8th Febbuabt 1850. 

Ka 48 of 1849. 

Appeal from the dedsim of Moalvee Nvsntntddeen Hyder, Motmnff of 
Kheytooparrah, dated the 3Ut of March 1849. 

Kashee Nath Bhadooree, (Plaintiff,) Appellant, 
versus 

^aluck Shekh, Bashoo Bewah, and Lall Mahomed Chuprassoe, 

(Defendants,) Respondents. 

« • 

The appellant sued the respondents under tiieir kuJmleut, to re- 
cover rupees 4 and 1 pie, alle^d to be due by them for rent, from 
Bysack 1254 to Sawun 1255 H. S., for 1 leegah and a half of 5ter- 
mutter land they occupied. 9he moonsiff dismissed the suit, as he 
did not credit the witnesses to the kubooleut, and the defendants had 
recrived ne poUcih firom the plaintiff. He further held that it was 
not proved tW he was seised of the land, his title to which was 
disputed by the parly, who, he (plaintiff) alleged, had sold it The 
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grounds of appeal are much the same as the plaint^ only it is 
explained no pottdh was given to the respondents as they had a 
pottah before. ^ It is quite clear the right to the land is disputed^ 
and that question must first be decided. I therefore see no reason 
for disturbing the moonsiff ’s decision^ and dismiss the appeal^ without 
calling on the respondents or claimant to appear. 


The 8th Febbuaby 1850. 

No. 49 of 1849. 

Appeal from the dedeion of Mr, A, heLemoe^ Moondff of Bhahzadport^ 
dated the 2^tA of March 1849> 

Gugun Chunder Shah, (Defendant,) Appellant, 
versus 

Gunga Gobind Singh, (Plaintiff,) Respondent 

The respondent sued to recover rupees 31, pies 6, being principal 
and interest, alleged to be due under a bond, dated 24Ui Kartick 
1253 B. S. for rupees 25, and the moonsiflF, as it was fully proved 
by the attesting witnesses that the money had been paid to the ap- 
pellant, by the gomashtah of the hotee, and who (tlie gomashtah) at 
the solicitation of the appellant was summoned and deposed to tho 
same effect, gave the plaintiff a decree. After reading the evidence 
I fully concur with the moonsiff*^ that the appellant borrowed the 
sum of 25 rupees, and executed the bond, ana therefore I affirm his 
decree, and dismiss the appeal. As tho respondent has attended 
without a notice being served upon him, lie must pay his own 
vakeel’s fees. 


The 13Tn February 1850. 

No. 9 of 1848. 

Appeal from the decision of Moulvee Ahdool TUleCy Principal Sudder 
Ameen, dated the 27th of March 1848. 

Joydoorga Dibbcab, Nubdoorga Dibbeab, and Nund Comar 
Bundopardhea, for himself and for guardian of Hurindur Narayun 
Bundopardhea, a minor, (Defendants,) .Appellants, 

versus 

Shibnath Sandyal, after his death, Gobind Nath Sandyal, Gobind 
Bekha Dibbeah, and Anund Nath Sandyal, (Plaintiffs,) Res- 


The respondents, formerly plaintiffs, instituted this suit, to get 
tlie court to give effect to a boundary fixed by the ancestors of nie 
parties, and who drew up a solanameJi, or mutual a^eement, among 
themselves when the boundary was fixed, so far back as the 
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4th Mai^h 1238 B. S.« corresponding with the 16th January 1832 
A. D. The boundary was between the villages Tarra Barria and 
Nubeepore^ and a hruse^undee^ or boundary with mud pillars, was 
thrown up to demark it The principal sudder ameen first appoint- 
ed an ameen (not the court one) to make a local investigation, but 
rejecting both his report, and map (nuksha ) drew a boundary by 
guess on a piece of paper which he thought corresponded, and agreed 
with the boundary laid down in the solanameh. Not satisfied with 
this the defendants have appealed, and on the proceedings being 
gone through, the parties were advised to appoint as arbitrators Mr. 
Sarry, the deputy mamstrate of JSerajgunge, and Mr. A. DeLemos, 
the moonsiff of Shahzadpore, within ^hose criminal and civil jurisdic- 
tion the lands in dispute lay. To this they consented, and deposited 50 
rupees for the travelling expenses of the arbitrators, who then pro- 
ceeded to the spot, drew up a map and furnished a report, shewing that 
the boundary fixed by the principal sudder ameen did not assimilate 
with the local land marks, or that in the solanameh; that in the 
map they had, by a dotted line, defined the boundary made by the 
ancestors of the parties on carefully comparing the land marks 
with what was set forth in the solanameh. Against both this report 
and map a long petition was given in by the respondents on the 4th 
of June last, more than two months after the arbitrators had fur- 
nished their report, but to the objections against it I attach no 
weight; and the aspersions made against them I hold to be totally 
unfounded and uncalled for. Both the arbitrators are officers of 
experience, and fully capable *of understanding, token on the spot, 
what was intendeSf^ by the solanameh, and the bruse-^bundee fixed 
after it was drawn up, to carry out its object. It is quite clear that 
the ameen’s report was a false or wrong one, and that the boundary 
fixed by guess by the principal sudder Simeen, without seeing the 
CTound, was very different from the defined marks the arbitrators 
found when they visited personally the lands in dispute. It is quite 
clear also to me that the suit was instituted, under a hope that the 
court would alter the old, or original, boundary laid down in the 
solanameh on the 16th January 1832; but since the suit was filed 
on the 22nd September 1845, more than twelve years had elapsed 
before the complaint was made, and the boundary cannot be touch- 
ed. 1 therefore, in reversal of the principal sudder ameen’s decision, 
decree tlie appeal, and msmiss the respondents’ claim to the land 
which they allqge is within their boundary, and make all costs 
chargeable to them, exce|>t the amount deposited by the parties 
respectively for the arbitrators and paid over to them. 



ZILLAH RAJBHABYB. 


17 


The 13th Febbuaby 1850. 

No. 19 of 1848^ 

Appeal from the decision of Moulvee Abdool UUee, Principal Sudd^ 
Atneen, dated the 26th of June 1848. 

Jugdumbah Goopta, widow of Shib Sunker Sein, deceased^ 
(P;Iaintiff,) Appellant, 

versus 

Lukhee Goopta, widow of Bhowanny Sunker Sein, deceased, and 
Gourmunnee Dasseah, (Defendants,) Respondents. 

The appellant instituted this sUit to have set aside a deed of mft 
from Bhowanny Sunker, her Tather-in-Iaw, to Lukhee Goopta, his 
wife, of an estate called chuck Hurree Narayun Eoond. Plaintiff’s 
husband was-the son of Bhowanny Sunker, and his name was Shib 
Sunker. Plaintiff had sued summarily for rents of land situate 
within the chuck, when the claim under tho deed of gift, or hiba, 
was set up, and the collector dismissed the suit, and referred the 
plaintiff to the civil court, hence this suit, laid at 2,550 rupees. 

The deed of gift was registered on the 21st April 1827, and a 
person by name Shib Sunker appeared as moktear for Bhowanny 
Sunker, and acknowledged the execution of the deed, before it was 
registered ; and as the present plaintiff, in another suit^ had filed an 
answer^ admitting that such deed had been given, and though then 
only thirteen years of age, still the principal sudder ameen held she 
was not a minor, and therefore, on the evidence of one witness to 
the execution of the ^eed, dismissed the appellant’s suit. Against this 
decision she now appeals. That it was her husband that appeared 
as moktear for the purpose of having the deed registered, I do not 
think at all clear, he is also made one of the attesting witnesses; and, 
in my opinion, though a widow, I doubt if a girl only thirteen years 
of age can be considered any thing but a minor, and was incapable 
of pleading at all. The execution of the deed is only deposed to by 
one witness, and therefore I do not hold it is fully proved, and ad- 
verting to my decision in the appeal case of Soobuma Dibbeah, 
appellant, versus Jugdumbah Goopta, respondent, (the plaintiff in 
this suit,) I think there is also in this case complicity. I therefore 
reverse the principal sudder ameen’s decision, and decree the appeal, 
thereby declaring the deed invalid. The* respondent will pay appel- 
lant’s^ costs in this court, and the parties to pay their own in the 
principal sudder ameen’s court. 
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The 13th Februabt 1850. 

No. 20 of 1848. 

Appeal from the deemon of Moulvee Ahdool JJllee^ Principal Sudder 
AmeeUf dated the \Atk of July 1848. 

Sumboo Chunder Chowdree, (Plaintiff,) Appellant, 
eereue 

B, Hurchunder Chowdree and Ealee Kishore Boy, (Defendants,) 

Bespondents. 

The appellant sued to recover possession of a share of an estate 
mortgaged to him by B under a or conditional deed of sale. As 
B resided in the Mymunsing district,^ the notice of foreclosure was 
served through the judge of that zillah, and the nazir made a 
return to the effect, that though not personally served, the notice 
had been afBxed to B’s usual place of residence, and he filed an ac- 
knowledgment by two individ^ls to such service being so made. A 
practice before obtained here of taking ea^arte proof of such service ; 
but the plaintiff gave no proof, neither did he adduce any witnesses 
to an lAror, or acknowledgment (alleged to have been given by B 
and filed by the plaintiff;) that he was aware of the service of the 
notice. This ikrar purported to be one given bv B on the right of 
redemption being extended for two montns by the mortgagea The 
principal sudder ameen held, that, if such was the case, it was neces- 
sary a fresh notice should be served on the mortgager, and as this 
had not been done, he dismissed the suit. Against this decision the 
appellant appeals, and as it has been ruled by the Sudder Court that 
an extension (of the time or period for redemption) alone does 
not render necessaxy a renewahof notice” (Prannath Boy versus 
Bajah Govind Boy, S Sudder Dewanny Adawlut Beports, 37,) the 
principal sudder ameen has decided on a wrong assumption. Again, 
if he was not satisfied that the notice had been duly served^ he should, 
instead of dismissing the plaintiff’s suit, have nonsuited him, as, after 
an order of dismissal, the plaintiff could neither serve the notice 
again, nor bring a fresh suit, after the expiration of the period of 
redemption under such notice. On these grounds the case is sent 
back to the principal sudder ameen, to pass (if he considers the notice 
was not served) an order of nonsuit. The value of the stamp on 
which the petition of appeal is written will be returned to the 
appellanti and the usual order as regards costs. 
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Paesent: H. V. HATHORN, Esq., Judge. 

The 6th FeAiuabt 1850. 

No. 5 of 1849. 

A Regular Appeal from decieionpaeeed by Syed Mahomed Waheedooddeen^ 
late Mooneiff of Sewan, dated the 27th December 1848. 

Sheoraj Rai, (Defendant,) Appellant 
eereue 

Ruttoo Rai, (Plamtiif,) Respondent 

Claim, Company’s rupees 31, 9 annas, 3 pie, on account of arrears 
of rent for 1254 and 1255 Fussily. 

Plaintiff, the farmer of a 3 anna share in the village of Ekiha, 
pergunnah Baal, instituted this suit on the 23rd June 1848, claiming 
arrears of rent on account of 9 beegahs, 5 cottahs of land, alleged 
to have been cultivated by defendant and his brethren, stating the 
rent to be Company’s, rupees 23-2 per annum. 

Defendant Sheoraj absolved liis Wethren, saying that he was the 
ostensible ryot, and cultivated only 8 beegahs at 20 rupees yearly, 
and produced a fdriner lease and two receipts in support of payment. 

Tha,moonsifF of Sewan decreed for plaintiff on a wasubakee” 
account prepared and attested by the putwarry, and another witness 
rejecting the lease and receipts produced by Sheoraj, which he ob- 
served were apparently rubbed up for the occasion. 

Judgment. 

The old leitee presented bv Sheoraj, the principal defendant, (dated 
28th Jyte 1244 Fussily,) has certainl;)r the appearance of having 
undergone same process to give it an antiq^uated look, it has not been 
attested, and is in the name of one Bmoo, who is not admitted, or 
proved to be defendant’s uncle as pleaded. The pottah is not there* 
fore of itself a valid document in support of defendant’s plea. Nor 
did defendant (Sheoraj) attend the moonsiff’s court to attest the 
receipts filed by him m support of payment On tixe other hand, 
the -^lage putwarry and another witness have sworn to the adjust- 
ment of defendant’s account in defendants presence^ and their promise 
to liquidate the arrears in twelve days. I therefore see no reason to 
interfere with the moonsiflT’s decision. The other defendants against 
whom the decree is also given do not appeal 



Ordebed^ 

That the decision of tlie moonsiff of Sewan in tliis case be confirmed, 
and^the appeal bo dismissed with costs. 


The 6th February 1850. 

No. 20 of 1849. 

A Regvlar Appeal from a decision passed hy Syed Mahomed Waheedood- 
deen, late Moonsiff of Sewan, dated the \ 7tk January 1849. 

Sheoraj Rai, (Defendant,) Appellant, 
versus 

Dhoondhur Rai, (Plaintiff,) Respondent. 

Claim, Company’s rupees 15, 2 annas, 9 pie, on account of arrears 
of rent for 1253 and 1254 Fussily, with interest. 

PlaintiflT ihstituted this suit on the 4th July 1848, setting forth 
that he was the farmer of Bekum Rai’s share, amounting to 2 .annas 
and 6 pie, in the village of Ekma, pergunnah Baal, and that defen- 
dant and his brethren had cultivate 2 beegahs, 17 cottahs, 13 dhoors 
in 1253 and 1254 Fussily, and. the balance abovenoted as per 
putwarry’s account was dua 

Defendant filed an old pottah of 1242 Fussily, in the name of his 
father, for 2 beegahs, 13 cottahs, at 8 rupees, 5 annas, 6 pie per 
aimum, and presented receipts for 1253 and 1254 Fussily, but did 
not attend to attest the validity of these documents. 

Plaintiff filed his wasilbakee, which the village putwarry and two 
other witnesses authenticated, proving that it had been prepared in 
defendants presence (the other five defendants in this case do not 
appeal,) and that they had acknowledged the correctness of the 
account, and promised to pay in eight days. 

The moonsiff, upon the evidence adduced, decreed in favor of 
plaintiff, against all the defendants, rejecting the defendant’s unattest- 
*ed documents, which had the appearance, it was observed, of being 
written with fresh ink. 


« Judgment. 

I find no sufficient reason for interfering in this case. ^ The put- 
warry and two other witnesses have attested the execution of the 
rent account in d^endants presence, and to which they, the culti- 
vators, assented, and promised pament in a specific time. The do- 
cuments ffied in refutation were left in the lower court unattested, 
a^d defenoants neglected to attend. 

OEDsnaED, 

That &is ^peal be dismissed with costs, and the decision of the 
mooTtsiff of Sewan in this case be affirmed. 
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The 6th Febbuart 1850. 

No. 19 of 1849. 

A Regular Appeal fi-om a deeieion paued by Syed Mahomed Waheed- 
dooddeen, late MooMiff of Sewan, dated the I7th June 1849 . 

Sheoraj Raij^ (Defendant,) Appellant, 

' vereus 

Dhoondhor Bai, (Plaintiff,) Respondent. 

Claim, Company’s rupees 14, 2 annas, 3 pie, on account of arrears 
of rent in 1254 Fussily. 

This suit was also instituted on the 4th July 1848. Plaintiff set 
forth that defendant and his brethren (who do not appeal) had cul- 
tivated, in 1254 Fussily, 4 beegahs and 17 cottahs of land, at 2 ru- 
pees 12 annas per beegah, in By^ar’s share held by plaintiff in farm, 
and to the rent of which he was entitled. 

The defendant, Sheoraj, declared the rent to be 1 2 rupees, 6 annas 
only, on account of 4 beegahs, 13 cottahs, and produced an old 
pottah and receipts. 

The moonsiff rejected the documents filed by defendants being 
apparently fabricated, and gave credence to the claim of the farm- 
er, supported by the putwarry’s account, and the evidence of two 
witnesses. 

Judgment. 

This decision also must be afiirmed. The preparation of the wasil- 
bakee in defendant's presence^ and their acknowledgment of its coiv 
rectness before two witnesses are proved, and the documents filed by 
defendants in refutation were left authenticated. (The other deftm- 
dants do not appeal) 

Obdebed, 

That this appeal be dismissed with costs, and the decision of the 
lower court be affirmed. 


The 13th Febbuabt 1850. 

No. 9 of 1849. 

A Regular Appeal from a decision passed by Syed Asud Ali, late Moonsiff 
of ChMprak, dated the 29th Beeember 1848 . 

NoBdhoo Mahtoe, (Plaintiff,) Appelhmt^ 
versus 

HnrrihnrDutt, deceased, Sheopershud Sin^, and Moorlidhnr, sons 
of Sunker I^tt, (Defendants,) Respondents. 

Keolapershad, Brijmohenlal, and Rampnt Sing, (sons of Gnngap^ 
^lad,) Teka Moktar, th^ party. Defendants 1^ precaution. 

Claims for possession of 2 beegahs of land m 1 anna 1 ^ 
in mouzah Turwa, pergunnah Baal; valuatifm Company’s rupees 1 10. 
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'Hiis suit was instituted on the 24th September 1847. The plaint 
set forth that the defendants (by precaution) had borrowed from 
plaintiff and Teka (third party) Sicca rupees 1^300^ and pledged as 
security one-sixth share of mouzah Turwa^ perrannah Bam, the 
condition being th^t the loan was to be repaid in uiree years on the 
properly pledged In be considered as transferred by absolute sale ; 
the penod elapsed, and after the preliminary proceedings, required 
by Kegulation XVII. of 1806, had taken place, plaintiff and Teka 
Moktar obtained a decree in the principal sudderameen’s court, dated 
15 th June 1842, for possession. 

In execution of this decree, the principal defendants in this case, 
Hurrihur Dut and Moorlidhur; interposed, claiming the right to 
2 beegahs of land in the said village by a deed of sale previously 
executed by Gungapershad, the father of the recent vendors, in favor 
of their ancestor. The principal^udder ameen held a summary 
proceeding upon this objection preferred, and admittii^ the claim 
stayed the decree, giving the decreeholders the option of depositing 
the defendants^ (objectors’) lien of 34 rupees as a condition for ob- 
taining possession {ike objectors having been no parties to this suit 
against the defendants by precaution.) In this summary order, how- 
ever, the defendants’ claim to the 2 beegahs in dispute was incorrect- 
ly considered and styled a three years’ engagement, whereas 
it was a loan taken, agreeing to execute a three years’ assignment 
within a month; the penalty of neglect being the absolute transfer by 
sale of the said 2 beegahs in consideration of the 34 rupees borrowed. 
The doubt thrown by the principal sudder ameen upon the 
of defendants’ deed, by the wording of tliis summary proceeding, ap- 
parently led to the institution of mis suit The third party (Teka) 
sides with plaintiff, to whom he has sold his rights 'and interests. 

JUBGMENT. 

The late moonsiff of Chupra has, in my opinion, taken a right view 
of this case dismissing the plaintiff’s claim and upholding the bill of 
sale for 2 beegahs executed by Gungapershad, under date 21st June 
1805. The deed of sede is forthcoming and alluded to in the col- 
lector’s measurement papers of the village, and plaintiff, in his reply, 
does not deny the defendants’ assertion of having been in uninteiv 
rupted possession fer forty-three years. The terms of the agree- 
ment, although argued by tlie plaintiff to be a temporary assi^ament, 
clearly convey an irrevocable transfer by sale. It is^thus worded : 

and if the mlet should delay or negleqt to executeta bill of sale> 
in such case the^urchaaer will conSder this ikramameh as an 
equitalent, and he will take possession as his own proprietary 
right”'' This clam of plaintiff, with a view of ejecting the defen- 
dants, must be dismissed ; ^ 

Oedebrd, . 

Tfaat^ fmneal'be^^^ with costs, ;>and the decision of the 
j^nsiff of Cnupra be affirmed. / 
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The 20th Februart 1850i 
No. 17 of 1849. 

A Regular Appeal from a deeieion paued to Moulvee AH Buk^ 

eiff of Purea, dated the 8th Jamary 1849. 

Sheik Eoowat Ali, (Defendant,) Appellant, 
vereue 

Sheik Nadir Ali, (Plaintiff,) Respondent 

Claim for possession of 16 eott«3is of land, in chuk Jamali, mou- 
zah Jugdeespoor, pergonnah Cheraud, with mesne profits from 1243 
to 1265 Fussily. 

This suit was instituted on the 14th June 1848. Plaintiff states 
that his ancestor ZeaooUah borrowed 10 rupees from defendant ^and 
gave Um a lease of 16 cottahs of land in consideration thereof, at a 
rental of 2 rupees per annum, and the difference between the rental 
at 2 rupees and the interest on the advance at 1 rupee 4 annas (or 
12 annas) was to be yearly ^d to plaintiff. This annual sum, it is 
alleged, was paid up to 1242 Fussily, and then ceased. Plaintiff calcu* 
latra at the rate of 12 annas per annum firom 1243 to 1251 
FussUy, the whole amount advance due to defendant became liqui- 
dated, and up to 1255 Fussily an excess balance of rupees 
11-10-8-6-4 is due to him, plamtiff, for which excess, as also to re- 
cover possession, he brings this action. • 

Defendant denies the claim in tato, represrating himself to be 
plainti^s cousin and brother-in-law, and dedaring uiat he obtain^ 
p ft fl ffapBinn of the *16 cottahs of land, by right of iimeritance firom his 
filler, EheirooUab, attoibutmg the suit to enmly. 

The mnnoMff has decreed this land to plaintiff, with the excess 
yinnrift clsim^, upon the oral evidence of three witnesses, prodnced 
by plain1i£ 

JUDOMEHT. 

This case must be sent back for re-trial. Defendant dmiies the lease 
on advance alleged to have been executed on 5th Adn 1232 Fus- 
i^y, and .the moonsiff has decreed possession of tmteeUtmeoue land, 
in p owotuaon of d^endant for 24 years, in the face of such denial, 
upon oral eviAmce only, without calling for the counterpart of lease 
to attest the of plaintiff’s statement, and without any tpet^ha- 
tion of the boundtpuet the miscellaneous land which he decrees. 

* ■ .Qkdbbeh, 

* .. 

That th& case be remanded for ^131^ witfi refiind of stamp foa, 
end the dedsion of tlm ^ annolfed, thenpsfe 

to be acynstod on final il^ndic^on. 



J2 


aiLLAli SARUN. 


The 20th Febbuabt 1850. 

No. 85 of 1849. 

Regular Appeal from a decmon paseed hy Sped Aeud AU, late Mooneiff 
ofChupra^ dated the 2bth January 1849. 

Blusgirat Lal^ (Defendant^) Appellant^ 

vereue 

Nuzzeroo Khan, (Plaintiff,) Respondent. 

Claim, to ahnul a rihiinnameh, dated 25th Phalgoon 1247 
Fussily, executed by Beebee Mehun and Shakroo in favor of 
Bhagirut Lai, pledging certain property in Nubbeegunge, pergunnah 
Mangee, for a loan of Conapany^s rupees 51. 

This suit was originally instituted by plaintiff on the 2nd January 
1845, and dismissed by the moonsiff of Ghupra with costs, on the 
21st November 1845 ; and afterwards in appeal returned for re-trial 
by the principal sudder ameen in consequence of insufficient en- 
auiry. The same moonsiff has now decreed the gurha** only in 
mvor of plaintiff with costs in proportion ; the defendant Bhagirut 
appeals in dissatisfaction. 

^is suit arose in consequence of Shakroo and Musst. Mehun 
(other defendants in this suit) having transferred the land in dispute 
to Bhagirut Lai for a loan of 51 nipees: plaintiff originally sued all 
the th^e defendants in order to cancel this deed of transfer alto- 
gether, but subsequently withdrew his claim to all, excepting a 
small spot of low Isnd to the . east of plaintiff’s house, and south of 
Shakroo’s habitation (about 10 or 12 doors of land) which remains 
to be disposed of. 

The moonsiff decrees this ‘^gurha” land to plaintiff upon the 
evidence of witnesses, who say that formerly there was a clump of 
bamboos on the spot, and that plaintifPs ancestor used to cut and 
car^ away tlie said bamboos, and take earth from the said piece of 
land for repairing his house, &c. 

The parties appeared before me this day, and the plaintiff was 
examined as to the exact nature of his claim. He has admitted 
that Shah Gholam Nujjuf is the present proprietor of the land, and 
which appertains to the durgah of Sha Arzansahil, to whom Nub- 
beeuunj^ was assigned rent-free for this special purpose ; and that 
he plaintiff) possesses no proprietary right in the l^d whatever, but 
elauns the ri^it of nossessicm being in the vicinit^^ff his housqs. 
He further asse^ ancestor obtahied all the idti upon whiw 

his preimses are situated from Maasoon^Khap, the malik of talooq 
Bumunpoor, by gift, but that he bolds po docmnei^t in proof oFsuOh 
assi^ment; ini^t, it wpears clear 

parties,; that hcatiier plaintiff nor defemlwtSr proprietary , 

light whatever land to j^pertam to 
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title to the right of occnpancy ; for it is likewise conceded that it has 
been irntte land for many rears. The actual proprietor is at liberty 
to assign the disputed land to whomsoever he pleases. 

Obdebed, 

That this decision of the moonsifP of Chupra in this case be annuli* 
ed, and the claim of plaintii^ be dismissed: the costs to be paid by 
the parties respectively. 


The 22nd Fbbruabt 1850. 

No. 2§ o^lSdO. 

A Regular Appeal from a decision patted hy MouloeeAH Buksh, Movntiff 
of Pursa, dated the 16M January 1849. 

Purmeshur Dut Tewary, (Defendant,) Appellant, 


Adit Tewarjr, Umbica Tewary, and Chuttree Tewary, minor, for self 
and as guardian of, (Plaintiffs,) Respondents. 

Claim, for possession of 6 biswas of birt land in Herajee, per- 
gunnah Kusmer, and reversal of summary orders under Act I v . of 
1840; valued at Company’s rupees 40, 8 annas. 

This suit was originally instituted on the 27th March 1846, and 
decreed in favor of plaintiffs by the former moonsiflT of Pursa, and 
in appeal reversed by the principal sudder ameen, and the case non- 
suited, because the valuation (amounting to Cdtnpany’s rupees 54) 
was wrongly estimated, viz. on the selling price instead of at eighteen 
times the annual produce. The new estimate, however, is Zew, and 
the value of the stamp continues the same, and the decision of the 
case has thus been unneccssarilv delayed for two years. 

The present moonsiff upholds the former decision of his court, 
observing that the merits of the decision were not affected by the 
nonsuit, occasioned by a wrong valuation. 

The nature of the claim is as follows : — Plaintiffs, the heirs of Ram- 
sahye, state that Devidut, their great-granduncle, who had no issue, 
gave 6 cottahs of birt land situated in mouzah Herajee (being his one- 
murth share of I beegah and 4 ^cottahs) to Birjmohun for 6 cottahs 
of land J^aintipoor, and which Birjmoh'un exchanged and trans- 
ferred to thetm tind Ishun Dut also transferred in exchange his 
6 .^ttahs of la^ in Hirajee^ and thus with their own 6 cottahs they 
arem possession ' of 18* cojirnhs."^ Purmeshur Tewary, on the other 
hand,^, maintaining > that the heird of Purtab and Jugnaraien died 
without isduej an^hb a^ch«tfa^sf#8 t^ place, and thus plaintiffs, 
and the ikfendaShts b^ pr^iition (the heirs of Gobind Tewary,) ^ 
entitled to bne^half,^^, ffeffndant,*th8 heif of SooiN^mun Tewajy, 
to the other, the^ tethaMiijg. three l^sed indeffult of 

heirs. Th6 iobf theif casd iiit#! the cnminal couzt, but 
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as neidier party appeared to be in actual poteession^ the subject of 
disrate was ordered to be attached. 

Hie decision of the moonsiff^ which is How sought to be reversed, 
rests entii^ely upon the evidence of certain witnesses taken by the 
peshkar of moonsiffls court, deputed to the spot for 16^1 enquiry, 
out he admits -^hat neither of the partied were present when the evi- 
dence was taken. But independent of the went of evidence adduced, 
the whole proceedings in tins case are itfreralar. Tlie suit is for 
possession of 6 cottahs of miscellaneous lahd assumed to he birt and 
rent-free, and is founded upon a deed of gift obtained by Birjmohun 
Tewary and exchanged with plaintiffs for other lajnds m Jaiutipoor, 
but the boundaries of this miscelhxneous spot of hmd claimed are 
set forth, which would render exechtion, (if the decree be upheld,) 
impossible ; secondly, a decree is given by the lower court for rent free 
land denominated birt, without any proof of the land being of that 
description ; and thirdly, the claim rests upon a deed of transfer, 
which, although disputed, is not filed. For the above reasons, I am 
again compelled to return this suit to the moonsiff of Pursa for 
revision, with reference to the above remarks. 

Ohdered, 

That this appeal be decreed with refund of stamp duty to appel- 
lant, and the decision of the lower court be reversed, and the case 
be returned to the moonsifFs court for re-trial: the costs to be award- 
ed on final adjudication. 


The 26th February 1850. 

No. 21 of 1849. 

jd Regular Appeal from a decision passed by Syed Asud Alt, late 
Moonsiff of Chupra, dated the I \th January 1849. 

Hurchurn Mahtoe, (Defendant,) Appellant, 


Shcodeal Saho, (Plaintiff,) Respondent. 

CuAlM, for possession of a tiled house and fourteen mangoe trees, 
&c., in mouzah Raighumberpoor, pergunnah Baal, valued at 
Company’s rupees 24. • 

Plaintiff instituted this suit on the 2nd August 1648, setting forth 
that defendant had sold to him the said house and his rights 
interests in the trees on the 11th Bhadoon 1252 Fussily, (26th 
August 1845,) for the consideration of rupees 24, and had given 
possession of the trees, but not of the bouse, on the plea that another 
house in preparation was not ready for his reception, and that after- 
wards defendant bad dispossessed him of the garden in Sawun 1254 
Fussily, and he accorclingly sues for possession of both, producing 
two witnesses who atteH the bill of sale. 



ZtLLAa 8 A RUN. 


15 


Notice was served pn the defendant, and a receipt was filed the 
nazir’s peon^ purj^rting to have been executed by the (tefendant 
himself, attested oy two « witnesses, promising to attend in fifteen 
days. 

The defendant not appearing, the peon’s e\idence was taken to 
having served the notice, and the witnesses named in the receipt 
were twice summoned, but were reported not to be found. Upon 
this the suit was tried 0 tpart€y aha a decision given in favor of 
plaintifP for the house and trees claimed. 

Judgment. 

In appeal, defendant pleads that he never heard of the case, and 
that the receipt is a forgery, findT^hould have been attested by the 
evidence of the witnesses whoso names are attached, and that he 
never executed any bill of sale or took a cowree from plaintiff on this 
account, ascribing the false claim to the enmity of one Bashistna* 
rain Singh, who was opposed to the maharajah, with whom he, 
defendant, sided. 

The moonsifi' has not attended in this case to the provisions of 
the law. By Clause 2, Section 21, Regulation XXfll. of 1814, 
it was his duty, before trying the case exparte^ to take the evidence 
of the witnesses to the service of the process, besides the peon, as 
declared necessary by the Court’s Construction No. 775. It would 
also have been more satisfactory if the evidence of Thakoorpershad, 
(who is alleged to have signed the bill of sale on behalf of defen- 
dant) had been taken, and also that of Gooroopershad, the alleged 
scribe. 

Ordered, • 

That the decree of the moonsiff of Chupra be annulled, with 
refund of stamp* duty to appellant, and the case be sent back for 
re-trial : the costs to be adjusted on final adjudication. 




ZILLAH SHAHABAD. 

Pbebent: H. BROWNLOW, Esq., Judge. 


The 7th Febbuaby 1850. 

No. 1 of«i849. 

Regular Appeal from the deemon of Sped Munour Ally, late fret grade 
Principal Sadder Ameen of Shahahad, dated the 2Sth December 1848 . 

Raja Singh and six others, (Plaintiffs,) Appellants, 
vermt 

Beesoo Singh and forty*nine others, (Defendants,) Respondents. 

This suit was instituted by the plaintiffs (appellants) on the 2nd 
July 1847, for the recovery of rupees 1,273-11-7, being arrears of 
revenue due from the defendants for the years 1248 to 1253 F., for 
48 beegahs of land, situated in Taul Burraree, talooka Bhudour, 
pe^unnah Bhojepoor. 

Pldntiffs state that mouzah Burraree is thet; property one moiety 
of Baboo Dyal Singh and others, and the other moiety being divided 
into four puttees of 2 annas each, they hold 1 anna in one of them, 
belon^g to Thakoor Singh, a^eeably to an award of the civil court 
passed in favor of Pultun Sin^, their ancestor, on the 8th February 
1812. That the defendants took a lease from the plaintiffs’ ancestor 
of their share of the mouzah, consisting of 48 beegalis, ffom 1238 to 
1247, previous to which the whole of it was waste land, at a pro- 
gressive jumma, viz. rupees 10 for the first year, and rupees 11 for . 
the subsequent years of the lease. That the defendants dischOTged 
the rent of only one year, and having withheld the remainder^ the 
plaintiffs’ ancestor was induced to sue them for the revenhe due 
from 1239 to 1248 F., when they Set up a plea of proprietary riig^t^ 
which was overruled, and the plaintiffs’ ancestor obtamed a decree' 
on the 3xd October 1840, which was upheld in appeal on the 30th 
March 1842. That upon the termination'of this litigation, plaintiffs 
served the defendants with a notice, prohibiting them to cultivate 
without renewing their pottah on pain of being subjected to a pay- 
ment of rupees 2-8 per Ibeegah for rubbee^ and rupees 5 for sugar- 
cane lands ; but that in disregard of this warning, the defendants 
cultivated and again withheld the rents, which led to the pstitiition of 
another civil action against tiiem, for the rent of 1247, agrraably to 
the lease, and for that from 1248 to 1252 F., according to the nottce 
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That this suit having been nonsuited, plaintiffs brought two separate 
actions, one for 1247; and the other for 1248 to 1253 F., the rormer 
of which vfaa decre^ on the 16th June 1847, and the latter non- 
suited a second time on the score of obscuritj' ; they accordingly 
now advance it de novo. 

Beesoo Singh, one of the defendants, disowns cultivating a single 
biswa of the plaintiffs’ lands, urging that they have evidently 
brought this suit with the view to establish a right of property to 
. 48 be^gahs ; the knbooleut relied upon by them making no mention 
of that quantity. That the plaintiffs do not state the area of mouzah 
Bnrraree, nor the title under which they claim 48 beegahs, seeing 
that the estate has not been partitioned under Regulation XIX. of 
1814, but continues in the joint Undivided occupation of all the 
sharers. That the decree of 1812, alluded to by the plaintiffs, was 
passed on a compromise, in which it was stipulated that their an- 
cestor should obtain possession of a three pie share of talooka 
Bhudour ; but it is unaccountable how the plaintiffs now pretend to 
1 anna, and that the plaintiffs having sued a number of ryots have 
acted in contravention of Construction No. 849. 

The principal sudder ameen decreed ' this case in favor of the 

S lmntiffs for the sum of rupees 353-9^. He was of opinion that a 
ecree of the civil court, dated tlie 18th May 1841, was decisive of 
their title teal anna share, and that from a measured area of 
be^ahs 491-19-5, their share was equal to beegahs 41-3-4, the 
revenue due on which, from 1248 to 1253, calculated at the rate of 
1 rupee per beegah, amounted, with interest, &c., to the sum above 
specified. * 

The appellants object to the reduction in the quantity of land 
owned b^ them, as well as in the rate ; affirming that the ameen, 
commissioned by the court, colluded with the respondents, and trim- 
med the papers to suit tlieir ends in the appellants’ absence, and 
that, as regards the rent, in addition to what the oral evidence dis- 
closes, other shareholders have obtained decrees both summary and 
regular for rent sA the rate sought by the appellants. . [ 

I am of opinion that the decision of the principal sudder ahieen is 
Irrong, and must be reversed for the following reasons.: > , . ' . 

The plaintiffo have instituted their present imtion fof .nrreats of 
rent agaiiist Beesoo Singh and Muheeput Singh, the formes; ticpfidars, 
and thirty-seven odier mdividuals. Now there is notnne particle nf 
evidence to shew that these thirtv-nine people eonfointfy. ciililiLyf^ 
this parcel of land of 48 be^ahs, but on the contrary the putwarry’s 
papers, ffled by the-plaidtifra, shew that those whose names 
thermn had semurate noldings with distinct jdmmas. tinder the .^int, 
thorafi)^ 0^ Oonstmction No. 860, and the decision tif t^ Snwtf 
Dewaony Adawlut of the ^th Almost 1842, vide Sn^de^ Pewaniiir 
page 112, rol VIL, thu case should have Men nbnii^tea. 
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A xemindar ma^ sue his immediate under-tenant for arrears of reipit^ 
but he has no nght whatever to sue the under-tenants of the latter 
also, which is the category in which the plaintiffs are desirous that 
these thirty-seven individuals should stand. 

I therefore reverse the judgment of the lower court, and nonsuit 
the plaintiffs, with all costs of both courts. 

« ■ 

The 7th February 1850. 

No. 3 of 1849. 

Regular Appeal from the decieion of Sped Muhour Allg, late fret grade 
Principal Sudder Ameen of Shahab^t dated the 28M December 1848. 

Beesoo Singh, (Defendant,) Appellant, 
oersue 

Raja Singh and six others, (Plaintiffs,) Respondents. 

This i^ another appeal from the decision of the principal sudder 
ameen noticed in the preceding number. 

The plaintiffs having been nonsuited in that case, the decree of 
the lower court, in which the appellant was cast, becomes, of course, 
null and void. A copy of my judgment in No. 1 will suffice 
for this. 


The 8th February 1850. 

No. 2 of 1849. ^ 

Regular Appeal from the decision of Sped Manour Allp, late first grade 
Principal Sudder Ameen of Shahabad, dated the 22a</ December 1848. 

Goodree Singh, (Defendant,) Appellant, 
versus 

Juggoo Singh, (PliuntifF,) Respondent 

Thib action was preferred by the plaintiff (respondent) on the 4th 
January 1848, for the annulment of a deed or sale of a 1 anna 
4.pie share of a'talooka Mpre Serae, pergunnah Saseeram, dated 
10th January 1842. 

The plaintiff asserts that, having enforced a decree, which he had 
acquired against fJnjoor Singh and Odeet Si^h, the defendants, from 
the thooftisiff of Saseeram, on the IJth i^brnary 1839, 1 anna 
. and '4 '|>ie of 'mpnzah More Serae was^ attached and ordered to 
i^ld, when Odeet Singh compromised with him for tlie sum of 
.-rup^ 400, agreeably to a bond dated 26 th March 1843; paying 
' thpe^e 100 in cash, and promising to make good the balance in 
i^tfdments,* under e pledge of the aforesaid, 1 anna and 4 fue 
' of Mo:ra.J§erae. That Odeet Singh having fail^ in the falfilment 
of 1^ enga^ntent, plaintiff put we ^cnra in force a second tinte, 
'nlfot j^eclnded from brit^ing the mortg^^ged projpertjr to Bfde, by 
OvkOdr^Sfogh having oppos^ it by the production of ^ de^ of 
sale in hU favor from Odeet Singh ; for the annulment of wbicb i^e 
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plaintiff now sues^ urging that it is a fictitious and fraudulent trans-* 
action designed to evade his dues ; the vendor and vendee being 
shareholders and residing together. 

Goodree Singh answers that the property to which he had a right 
of pre-emption was not xinder attachment up to the dsite of his 
purchase, nor does he reside and board with Ode6t Singh; that the 
absence of the cazee's seal or registry does not invalidate a deed, 
and. that the property was not mortgaged to the plaintiff. 

The*" principal sudder ameen decreed this case in favor of the 
plaintiff, judging the transaction to be a collusive one on the part of 
the contracting parties, who are closely related to each other, the 
property being likewise under sa^uestration at the time, and the deed 
of sale being unattested either by the cazee or the register, wliich 
made its genuineness very questionable. 

In appeal, it is pleaded that the appellant and Odeet Singh have 
been separate for a long time ; that no proclamation prohibiting the 
alienation of the property was in force when he purchased it ; the 
attachment alluded to by the principal sudder ameen having been 
virtually withdrawn by the partial liquidation of the decree and 
the execution of a bond for the balance, and that the appellant’s 
purchase being long anterior to the instalment bond entered into by 
Odeet Singh, the impignoratlon alleged by the respondent does not 
vitiate his bargain, to which he was invited in virtue of his right of 
pre-emption. 

The fourth paragraph of Construction No. 588, which rules that 
a defendant may legally alienate his property prior to procla- 
mation of attachment under Clause 2, Section 5, Regulation IL of 
1806, has been held by the Sudder Court to be applicable only to 
bond Jide sales, vide page 191, vol, VI., of the Sudder Dewanny 
Reports. Now there is no doubt whatever in my mind that the 
deed of the 10th January 1842 can only be characterised as a 
fraudulent and evasive transaction between Goodree Singh and 
Odeet Singh, to defeat a legal liability. This instrument the princi- 
pal sudder ameen has very properly annulled. The judgment of 
the lower court is confirmed, and the appeal dismissed, with costs. 

The 9th February 1850. 

Nor 7 of 1849. 

I 0 

Regular Appeal from the decision of Sped Munour Ally, late Jh'st grade 

Principal Sttdder dmeen of Shahabad, dated the I9th January 1849. 

Rampersaud and Jhomuk Lall, (PlaintiSp,) Appellants, 

"'V vereus 

Ghqwdry Sheosahoy Singh and thirty others, (Defendants,) 
j ItiGspondcnts* 

This stiit wtm i^titated by the plaintiffs (appellants) on the 17di 
January 1848, for the possession oi beegabs 62*17-19 of land, per- 
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taimnff to Sheopoor RoopnarHin, pergunnah Punwarali, together 
with the usufruct thereof for the year 1254 F. 

Plaintiffs state that mehal Sheapoor Boopuaraiu was sold for arrears 
of Government revenue on the 17th November 1846, under the pro^ 
visions m Act L qf 1845^ and purchased by them; but that previous 
to the sale there was a dispi^te between the proprietors of that mehat, 
which was the property of thirty-five individuals, and Chow4ry 
Sheosahoy and others, the proprietors of talook Beegwa, pergunhali 
Punwarah. That the propnetors of Beegwa prosecuted Ikram Singh 
and otfiers, in all fourteen Individuals, out of the thirty-five owners of 
Sheopoor Roopnarain, when one in(|ividual named Kaiee Pershad was 
appointed arbitrator to settle tha dispute. That the arbitrator, on the 
15th September 1841, determined beegalis 62-17-19 of land to belong 
to mouzah Khass Dehree, talooka Bugwa, the property of Sheosahoy 
Singh, though the land inrcality appertains to mouzah Sheopoor Roop- 
narain, and the plaintiffs have acquired a right to it since their pur- 
chase of the estate ; and the award of arbitration, which was passed 
with the assent of only fourteen of the proprietors, in the face of the 
objections urged by the heirs of Simbhoo randay, one of the share- 
holders, who was not sued, cannot, under the provisions of Construc- 
tion Na 744, and paragraph 4, Circular Order of the ll th January 
1839, affect the interests oftlie twenty-one others, whose "representa- 
tives the plaintiffs have now become by purchase. 

Sheosahoy Singh, Nursing Narain Singh, and others, defendants, 
answer that the land sued for by the plaintiffs has hitlierto been in 
their occupation as a component part of mouzal^ Khass Dehree, at- 
tached to talooka Bugwa, and never formed a part of mehal Sfaeo- 
^or Roopnarain. That on the proprietors of the last named estate 
disputing their rfght to the land at issue, it was adjudged by arbi- 
tration to appertain to Khass Dehree. That this claim is opposed 
to the provisions of Section 16, Regulation III. of 1793, and that the 
award of an arbitrator is, in the ablsence of jproof of bribery and col- 
lusion, intangible, under the provisions of Seetbn 9> Regulation XVL 
of 1793. 

The principal sudder ameen dismissed this suit, remarking that, 
as the land, which the plaintiffs sue to establish as theirs, pertained 
prior to the revenue sale to mouzah KhasAi Dehree, the property of the 
defendants, Sheosadioy and others, agreeably to an award of arbi- 
tnKiion, which has long since become mal, and was tacitly assented to 
by the proprietors of mouzah Sheopoor Roopnarain, — the present 
claim was inadmissib^ 

In appeal, it is repeated thirt; the award ill question being a collu- 
sive onq, and having beep passed in a suit in which only fourteen 
individuds out of a Dody of ^ronrietors consisting of thirty-fiVe petr 
mm were parties, cannot prejudice the rights of thise who were imt 
sued ^der the x^es guot^ in the plaint, and must be set aside, 
that the arbitration was r^ateoly protested against by vairiouft 

16 



30 


ZIUAN 8HAHABAD. 


slisreholders of Sheopoor Roopnarain, copies of whose petitions ^e 
ap^llants allege are with the record of the case. 

The decision ^ the principal sadder ameen, in my opinion, is peiv 
fectly correct as this very identical parcel of land, vi 2 .^beegahs 
62-17ol11, was a^udged by the sadder ameen in a regular suit, on 
' the^ 15th SnptemTOr 1841, to form part and parcel of Khass Dehree. 
Th^s ittd^ont never having been appealed against has now become 
by law, nor could we wish for better proof of the integrity of 
the wbitrator’s award, upon which the sudder ameen’s decision was 
based, than in the fact of the remaining twentywine individuals re> 
Gaining firom instituting my aet^. in court, charging Kalee Pershad 
with partiality and corruption, or o^erwise, from that date until 
the iHh November 1846, when the property passed into other hands 
by sale. 

The judgment of the lower court is confirmed, and the appeal dis- 
missed, with costs. 


The 15th Februaby 1850. 

No. 8 of 1849. 

Megnlar Appeal from a decision of Sped Munour Ally, late first grade 

TrvMxpe^Sudder Ameen of Shahabad, dated the 2‘lnd January 1849. 

Baboo Cheithroo Singh, (Plaintiff,) Appellant, 
versus 

Deepnath Singh and eleven others, (Defendants,) Respondents. 

This action was, preferred by the plaintiff (appellant) in order to 
be maintained in the possession of a 4 annas share of talooka 
Seanwuk with its dependencies, and to be enrolled in the register 
of the collectorate as proprietor of the same, as well as to recover 
rupees 210, the mesne profits of the estate for the year 1255 F. 

PlaintifP alleges that talooka Seanwuk, pergnnnah Saseeram, is 
the ancestral property of the litigating parties, having been acquired 
by Soomer Singh,, their common ancestor. ThafSoomer Sinm had 
^hree sons, the first of whom, Teela Singh, was the ancestor of Hiekoo 
Singh; the second, Chintamun Singh, the ancestor of Chetoo Singh, 
theplaintifiP, Kunnya Singh, and others ; and the third, Byjoo Singh, 
tlie ancestorof Deegah Singh and others, the defendants. That Phekoo 
Singh prosecuted the defendants in this case, and having obtmned a 
dec^, dated the 27th August 1833, afterwards relinquished his 
share, of the estata That me defendants cqn^tlenfly becaihe 
titled to oqe-half the talooka, and that of ''the other moiety, ohe- 
fourthisthe ri^tof the pUuntifi^ and the other that of Kunhva 
.Sin|^ .and e&ers. That the defendants have appoprifri^ me 
Bhudtree crops of 1255 F.j, and (mpose .the'plaintip' in his posses-, 
sioi^ and that tlAgh the decennial settlement of 1197 was effe||t|^ 
jhtneiimnes Rut^imbO 

.life' defendsBrnr names wm^ fnsinted in the r^l^^ifib 
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coHeetorate^ the plointifT nevertheless oontinued in occupation as an 
under shareholder. 

Deepnath Singh and Bishen Dyal Singh, the defendants, urge that 
the plaintiff is not a shareholder, nor was the talooka acquired by 
SooiUer 3ingh, but by Sheo Dutt Singh, the ancestorof Deegah Singh, 
Kunnya Singh, and Buruth Singh, among the defendants, and hy 
Dutel Singh, the ancestor of Kutwarroo Singh. That since the con- 
clusion of the decennial settlement they have been in possession df a 
moiety of the estate, and that, in the suit of Piiekoo Singh, the defen- 
dants were established to be shareholders of 8 annas ; on which 
occasion, if the plaintiff actually held a 4 annas share, he would 
of course have l>een included a aefendant. 

Soorujnath Singh and others, the defendants, side with the plaintiff. 

The principal sudder ameen dismissed this case in default of proof, 
inasmuch as beyond the oral testimony of a few witnesses in whom 
he placed no reliance, there was nothing adduced by the plaintiff to 
substantiate his claim; the decree of the 27th August 1833, it is ob- 
served by that officer, fails in proving him to have been in occu- 
pation. 

Nothing new is urged in appeal, and I entirely agree with the 
principal sudder ameen in the conclusions at which he has arrived. 
Not a tittle of satisfactory evidence upoft which we could*" safely rely 
has been adduced by the plaintiff’ to prove his right as a shareholder 
in this estate. His leading witness, the putwarry of the place, tells 
us, on the 28th December 1848, that the talooka was acquired by 
Soomer Singh, forgetful that, on the 18th July J 833, whemPhekoo 
Singh’s case was coram jitdice, he deposed on oath that this same estate 
was the acquisition of Sheo Dutt Singh and Delal Singh ; it is strange 
also if the plaintiff was the prominent shareholder lie wishes us to 
believe him to have been throughout, that he should not have been 
associated with the other defendants in the action of 1833. The 
immunity which he enjoyed from molestation in that suit is conclu- 
sive evidence of his having no right to appear as plaintiff in this. 
The judgment of the lower court is confirmed, and the appeal dis- 
missed, with costs. 


The 16th Febextaby 1850. 

No. 9 of 1849.* , 

Regular Appeal from the decision of Syed Munour Ally, late first 
grade Principal Sudderi^mcen of Shahabad^ dated the 23rd January 1849 . 

Thakoorpershad and RajhafWun Ojha, (Defendants,) Appellants, 



Mr. R. Solano, (Plaintiff,) Respond|pt. 

W^sttit was instituted by the plaintiff (respondent) on the I Sltb 
fru||i|4848, for the recovery of rupees 1,001, being prinicipsl 
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and iaterest of a debt contracted by the late Ajoodhoea Fershad 
Ojha, agreeably to a bond dated the 31st October 1842« 

Plaintiff alleges that Ajoodheea Fershad promised to refund the 
debt, Wth int^est at I per cent per mensem, by annual instahn^ of 
rupees 150 from 1250 to 1253 F., from the balance of revenue ow- 
inm to him by the tenants of mouzah Undharree, &c., which he then 
hm in farm. 

defendants answer that talooka IJndharree was held in farm by 
Ajoodheea Fershad Ojha, who gave an under lease of it to the plain-* 
tiff That the sum of rupees 1,638-0-6 being due from the tenants, 
Ajoodheea Fershad borrowed the sum of rupees 600 from the plain- 
tiff, and authorised him, under a moqktarnama, dated the Ist Febru- 
ary 1843, to realize the same, and after deducting 20 per cent, as ex- 
penses 6f collection, to appropriate the sum of rupees 160 annually 
from 1260 to 1253 F., in liquidation of the debt owing to him. That 
the plaintiff accordingly recovered rupees 230-14 in years 1251, 
rupees 275-12 in 1252, rupees 387 in 1253, rupees 213-8 in 1254, 
total rupees 1,107-2, and that on an adjustment of accounts, after de- 
ducting the expenses of collection, the defendants have a surplus of 
rupees 73-14-| to receive from the plaintiff. 

The plaintiffi in his reply, denies having thus recovered any money. 

The principal suclder ameen decreed uiis case for the full amount 
claimed, in the absence of Sheo Buksh Doss to verify the accounts 
of the collections ho was stated to have written, and in consequence 
of there being no receipt forthcoming to establish the alleged 
Idealisation of the revenue by the plaintiff 

In appeal, it is urged that to have taken receipts would have been 
contrary to the engagements under which the respondent received 
authority to recover the balances owing to Ajoodheea Fershad, in- 
asmuch as wasilbakees^ were agreed to be annually given with the 
signatures of the servants of either party^ That Sheo Buksh Doss is 
in the service of the respondent, and it was impossible for the appel- 
lants to produce him; but that his signature and writing were fully 
recognised by other witnesses, and that the record of the case con- 
tains several receipts given in by the tenants to shew that collec- 
tions had been made from them. 

With regard to the receipts, I cannot find the signature of Sheo 
Buksh Doss on any single gne tliat is filed ; nor can the slightest cre- 
dence be attached to the witnesses, who are called upon to verify 
ttem, inasmuch^as the versions of two, in regard to amounl^ are dis- 
prove by the documents themselves, and they:Ja|e all sworn to have 
been received from dde Sheo Buksh Lall^ but neither is Ms signature 
to be fobud thereon. 

As for the wasilbakees, thbre are certain papers filed purporting 
to be such for%e||ears 1261, 1262. and 1253 X, with a si^ture 
Saidtp beliiaiof ®e6®uksh<I^ servant of the niamtiffi Tbufe 

! for 1254 F. is not auth^tioated ft all ; dus mdividualhas ner^ bem« 
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produced to verify these accoants« nor indeed has any effort whatever 
been made to secure his attendance when a non inventus return was 
made by the nazir; on the c(mtxary, the defendants signified their 
wish that the case should be brought to trial on the merits of tite 
testimony then adduced by thmn. This eonsists, as &r as the wasil- 
bakecs are primarily concerned, ’ in the evidence of one solitary 
person, who swears they were signed by Sheo Bnksh Loll, which 
statement is also disproved by the documents them^lves ; it is true 
that there are other witnesses, who declare they were present when 
the accounts were adjusted, but the worthless nature of their 
testimony is easily gathered from their incredible ubiquity. 

The judgment of the lower fioaltt is confirmed, and tlie appeal 
dismissed, witli costs. 

The 18th Febeuart 1850. 

No. 10 of 1849. 

Regular Appeal from the deeiaion of Sped Munour Ally, late fret grade 
Principal Sadder Ameen of Shahabad, dated the 2(ith January 1819 . 

Moulvee Nehal-KX>ddeen Ahmud, (Defendant,) Appellant, 

versus 

Musst Zahoorun, (Plaintiff,) Respondent 

The plaintifi (respondent) preferred this action on the 2nd J^une 
1848, for the recovery of rupees 723-14-4-7^, being principal and 
interest of the surplus sale proceeds of a fourth, share of mouzah 
Bunkut, pergunnah Beheah. 

The plaintiff asserts that, Moulvee Nehal-wddeen, the defendant 
made over to his late wife, Musst WajhunTher daughter, certain 
landed and other property pertaining to him, and among the rest a 
10 anna share of puttee Punjumee, locajly denominated Nujjuf Ally, 
in mouzah Bunkut, pergmmah Behean, exclusive of an eighth and 
fortieth share therein owned respectively by Ameen-owah and 
Musst Urzanee, in liquidation of Sicca rupees 3,600 of his wife’s 
dower, amounting to rupees 41,000 and 1 goldmohur, and executed 
a deed, dated tlie 5th March 1831, to, that effect That Musst 
Wajhun kept possession, and under a bill of sale, dated the 27th 
January 1834, she disposed of a fifth share, i e. 2 annas of ffie 
landed property to Musst Ameerun; that subsequently io tius 
Musst Wajnun died leaving Moulvee Nehal-ooddeen, her husbmid, 
and the plaintiff and Roshun Ally, her parents, as her hdrs ; of whotn, 
conformably to the Mahomedan Uw oi inheritance, the defendant is 
entitled to onedialf,or three shares out of six, ^ plaintiff to one, 
and Roshun Ally to two sharea’ttf her estate; bu^!wcd agreeably to • 
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<leed of agreement, executed on the 28th Oqjtober 1838, it waa sdpu- 
hned that the defendant should eontinae in occupation'of the entire 
estate , of his deceased wife for the period of his life ; after which jthe 
plaintiff and Roshun Ally, her husband, were to assunm possession. 
.That the defendant has caused mouzah Bnnkut to be sold by with 
holding the Goremibent reveibie, and has realized from the 
collectorate rupees 1,876-3-5^, as tl|e proportion of the sale proceeds 
due on the aforenamed puttee of the estate, exclusive of the shares 
mentioned, and tliat from this sum the plaintiff claims one-fourth, 
or rupees 469 10-7^, being the share to which she is entitled, both 
in her own right as well^as for Roshuh Ally, of whose estate, since 
.his. death, the plaintiff' is in possessiom. 

MduLvee Nihal-ooddeen, the defendant, asserts that, after the 
demise df Musst Wajhun, itwas settled agreeably to the deed of 
agreement adveried to, in addition to his own share, a moiety or 
8 annas of the estate of his deceased wife should remain in his occu- 
pation for the term of his natural life, during which period the plaintiff 
' and |U>shun All^ her husband, were not to advance a claim to any 
portion of it That the plaintiff’s present suit is consequently at 
variance with the conditions subscribed by herself; that, if the 
plmntiff had any interest during the defendant’s lifetime, she would 
either have joined him, or protested against his prosecution of his 
coparcenem in mouzah Bunkut, and mat the share of the plaintiff 
and her husband is much less than she had stated it to be. 

' principal sudder ameen decreed this case for the sum of 
rupees 319-2-3, being of opinion that the defendant was merely 
. entitled' by the teriSs of the agreement bond to appropriate.during 
his iifb' tlie produce of the landed property, which composed the 
estate of his latp wife while it lasted; but not the 'sale proceeds in 
the event of a sale of t^ same. ' J 

The* appellant urges that the principal sudder ameen is wrong, 
and that respondent is debarred by the terms of her own deed 
from claiming any thing pertaining to the estate of hev deceased 
daiighter, his late wife, during his lifetime : the bond containing an 
•exmess prohibition to that effect. 

The construction put by the principal sudder ameen upon the 
deed of the 28th October 1838, and upon which the whole case 
hinges, is, in my opinion, perfectly correct, and in entire accordance 
witn the dictates bf common sense and justice. The clause upon 
. wUch the appellant relies, viz., “ We (respondent and Roshun Ally) 
will Imy claim against the Moulvee (appellan^ during 

his life for our share of the lands, bouses, their produce, or any 
IMm ehef belonging to the estate of Musst Wajhun,” will not bear 
the inter[»etation maimed for it under the altei^ circumstances of 
tiie estate hawbil pasBed (so ven^uuestionably moreover) into 
Other hands by paHic sale. T!o ruRW^t because the surplus pro-' 
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ceeds are claimed as a pertion of the assets of Musst, Wajhun, there^ 
fore the action ifiannot be maintained during the appellant’s existence^ 
would be to give cuiTency to an artful dodge, supported certainly 
by an isolated portion of the letter of the deed, but entirely opposed 
to the spirit of the same. This cannot be. 

The judgment of the lower' court therefore is confirmed, and tlie 
appeal dismissed, with costs. 
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Present : H. STAINFOKTH, Eso., Judge. 

The 1st February 1850. 

No.a66 of 1849. 


Appeal from the decision of Baboo, ^Chunder Kiahwur Rai^ Moomiff of 
Hingqjeah^ dated ZXSth August 1849. 

Gooroopershad Surmah alias Gooroodhun Sormah and others, 

' Appellants, 
versv»s 

Her Gobind Deb, Respondent ^ 

Resfondext sued for 12 rupees/ the value of a»tame deer, 
which escaped j^om his house on the Ist bf Sawun, and which ap- 
pellants killed knd eat on the 2nd idem. ^ 

Appellants’ answer sets forth that a wild deer came from the 
jungle, and was caught by one Zakir Mahomed and ^is brother ; 
that a dispute arose who should have the animal ; that Goorooper- 
shad and JStMub^nath, apmllants, went to settle the dispute, which 
ended in the animal being Rilled and divided by the Hindoo disput- 
ants, Gooroopershad and Sumboonath taking no part of it. 

The moonsiff (Baboo Chunder Kishwur Rai) found the deer to 
have been a tame animal beloi^ng to respondent, and gave him a 
decree for 2 rupees, with costs in proportion. 

Appellants now urge that J^heir defence is proved, not so the 
claim. 

Judgment. 

I think it clearly proved that the deer was a tome animal belong- 
ing to the respondent, and that appellants were accessory to its death : 
and the moonsiff has, in my opinion, very properly passed decree in 
his favor to the extent of 2 rupees. 

IZ IS THEBEFOBE OBDEBEB, 

That the appeal be dismissed^ and the decree of the moonsiff 
affirmed, with costs. 
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The IST Febbitaby 1850. * , : 

No. 183 of 1849. 

Appeal from the decision of Baboo Bamtaruk Rai, Mooneiff of Imhker^ 
pore^ dated 22nd October 1849. 

Ghytun Das Muduk^ Appellaiil^ 

Tormts 

Kala^hand Shah and Gour Mohan Shah^ Respondents. 
RESFONDEyTS Stated in their plaint, that appellant was in part- 
nership with Kasheepath Shah, and subsequently with the late 
Bholanath Das, that articles wer^ purchased from them on account 
of his (appellant’s) firm, that there was a balance of ru^es 149, 
annas 10, pies 6, due on the 25th ITghun 1253, to which bholanath 
caused his signature to be affixed, by the hand of his nephew, 
Lochun Ram Sh^ : and they sued for the said sum with interest 
Appellant denied having traded either in partnership with Kashee- 
nath or Bholanath, or on his own account, in Hubbeebgunge, 

&C.&C. 

LokenathShah filed an answer, and was relieved from responsi- 
bili^ by the moonsiff. 

Aasheenath filed an answer with the like restilt 
Gopeenath Shah filed an answer, but has not appealed from the 
decree passbd against him. 

'The mocmsifi' (Baboo Ramtaruk Rai,) found that the firm was 
carried on on account of ap^llant and B Wanath, anddecreed against 
appellant and Bholanath’s heir, Gopeenath Shah. 

Appellant now repeats his former pleas, in denial of his partner- 
ship, controverting the view entertained by the moonsiff of the case. 

^ Judgment. 

I am fully satisfied on the grounds stated in the decree of the 
moonsiff, that appellant was a partner in the firm against which the 
present claim is brought 

It is thebefobe obdebbd. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 

The 4Tn Febbuaby 1850. 

No. 198 of 1849. 

Appeal fr<m the decision of Baboo Hergouree Bose, Moonsiff of Russool- 
gwngCi dated 30M August 1849. 

Mirza Nadir Allee, Appellant, 
versus 

^ Gooroopershad Surmah and others, Respondents. 

Tst^ 8ui|; was remanded on tb^ 16th December 1848; and, 
according ta the Sudder Court’s circular of the 31st August 1838, 
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paragrapli 4, the moonaiff should have issued -a procl^ation for the 
attendance of such of the persons sued, as were not found on issue of 
the no^ce of remand. He did not do so, and I must consequently 
again remand the suit. 

It is thebefobe obdebep. 

That the decree of the moon8i6F be reversed, and the suit remand- 
ed. The stamp on the petition of appeal will be refunded, and the 
rest of the costs be provided for in the future decree of the moon- 
siff. 

The 6th Fi^buabt 1850. 

Na .10 of 1849. 

Jjppeal from the decision of Moonshee Bishnuh Chum Bass, Actinff 
Moonsiff of Batoo, dated l^th December 1848. 

Mahomed Hunneef and Mahomed Ahsun, Appellants, 
versus 

Mahomed Adil and others. Respondents. 

Respondents sued to set aside a decision by the magistrate, 
under Act IV. of 1840, imder which they aver themselves to have 
been dispossessed of 1 pao, 3 jet, 2 reg of bnrrundee and chara 
land, appertaining to their homestead in talooka DoolubDas,No. 525; 
stating that the said homestead was measured, in the time of Mr. 
collector Tucker, as plot No. 142, of the measurement roll of the 
talooka: and they also claimed mesne profits and their cqsts in the 
magistrate’s court. • 

Appellants, in answer, alleged, the land to appertain to talooka 
Ashuk Ufzut, No. 326, their here^tary property and to be chara land 
(on which rice plants are raised for transplantation,) adjoining the 
bnrrundee land of their homestead ; that the land in suit is included 
in plot No. 141, of Mr. Tucker’s measurement; that there is no 
mention of chara land in plot 142 ; and that the suit has been made 
up, because appellant would not sell the land in suit to respondents. 

The moonsiff (moonshee Bishnub Churn Dp) observed, that 
the chittas of the parties shewed that the land in respondents’ plot 
142, was baree or homestead, while that in appellants’ plot 141, 
was chara ; that the papers of delivery of possession, in the suit 
under Act IV. of 1840, shewed that* the land in litimtion was 
bnrrundee land, i. e. that part of a homestead which is planted wilh 
trees to intercept the view ; that appellants’ present statement, that 
the land is chara land, in contradiction of their statement, and the 
evidence of their witnesses in the suit under Act lY. of 1840, is in- 
admissible; ti^t respondents’ claim to the bnrrundee land was &Uy 
m^e out; that appellants had answered after lapse of coniuderable 
time, and, had Mm to take the measures necessary fbr this adduo 
tion of their witnesses ft»m the 13th to the 29tli Deeed^ibt^ bn 
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these aid oth^ g^otuds, he decreed so muph of the claim as 
rda^s to'^the huiamndee land, and the costs in the suit under Act 
IV. of 18i0, against aprallants. ^ > 

Appellants now urge mat, though the land was hieasured as chara 
land at the time of tiie halabadee measurement, it has since beeli 
converted into burrundeeland i that in the plot claimed by respond- 
ents’ homestead alone and not chara, is mentioned ; that a local in- 
vestigation would disclose the merits of the ease, and that the wit- 
nesses s^ed the summons, but did not attend for fear of cholerill^ 
from cause also appellants could not swear that their evidence 
was ne^sary. « 

' ; JUDGltENT. 

^ A 

Respondents say that the land in suit is part of plot 142, of the 
halabadee chitta, in which hear 1, pao 2, jet 3, is comprised; 
appellants on the other hand, claim it as part of plot 141, which is 
recorded to contain pao 2, pun 2 of land : and in order to ascertain 
clearly to which of the parties the land really belongs, I think the 
^lots should be measure and their boundaries compared with the 
chittas and a map made, shewing the land in suit and the evidence 
of the neighbours of the parties taken. 

« It is thebefobe obdebed. 

That the decree of the moonsiff be reversed, and the suit remanded 
for the pnr^e specified above. The price of the stamp on the peti- 
tion of plaint will be returned, and the moonsifip will pass proper 
orders in regard to the remaining costs of appeal 


The 6th Febbuaby 1850. 

No. 70 of 1849. 

Appeal from the deeition of Baboo Sharoda Perahad Ghoae, Moona^ of 
Ajmeereepunge, dated \Ath March 1849. 

Moofeezool Hussen, Appellant, 
veraus 

Sheik Fazil Mahomed, Respondent 

Respondent stated in his plaint, that he occupied his own land 
5 kears, 3 jets, tenanting, none belon^ng to appellant, but that the 
latter, had caused a suit to Be instituted agmnst him under Regula- 
tion YIL of 1799, and had exacted from him rupees 5-8-2, through 
a piada, as rent and costs, and he sued to recover the amount 
exacted with penalty and costs. 

.\[^lant filed an answer, declaring that respondent tenanted. 
4 kears, 2 paos, 6 jets, as per boundaries in his answer, part of plot 
No. 920, settled with mm, appellant, and appertaining to the 
khanaWm seega, Na 2, of Braiachung; that he paid rent for 
1251 1252, and contumaciously withheld the rent, rupee 1, 
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'wnas 4p 2, foi: 12$^ wherefore eo$t9B^ 

ii\ all rppees 4^vanna«^5 pies 2 ; ahd jt^at 4f 

additional rupee, he shpuld lia^e been ^ ^ ^ : 

RespondepSb, in his^eply, declares himself purchaser of the land 
of tlie rent in suit, paying revenue to the collector. 

The moonsiff (Ba^ Sharoda Per&aci Ghose) distrusted appel* 
lants^ witnesses on account of discrepancies^! theK* evidence : and 
hdding it proved by thl e^dence of respondents’ witnesses, and the 
en{|uiry of the ameen deputed by him to investigate the case 
that respondent had tenanted no land belonmng to appellant hnd 
that the latter had, notwithstanding, extort^ ^m him ^pees^5, 
annas 8, pies 2, decreed that sum, f>ith an equal amount is penalty, 
against appellant * ^ 

Appellant now urges, that his witnesseG^havC' proved that respond- . 
ent tenants the land settled with him, a^ipellant, and paid rent for 
two years ; that the' land of the rent iii suit is surrounded by the 
land settled with him in occupation of other tenants, but that the 
ameen has not noted this circumstance in his map ; that a ]^tition, 
objecting to the ameen’s proceedings, bad been presented, out had 
met with no attention ; that he had onl^ been paid rupees 4, annas 8, 
pies 6, including costs, and if the piada took anotner rupee, he, 
appellant, knows nothing of it, that it is not the intent of theiaw that 
money realised under Begulation YU. of 1799, should be refunded 
with penalty ; that the quantity of land declar^ to have been pur- 
chased by appellant does not agree with the quantity in plot 10 of 
the pottah granted to Wullayatee Khanum and filed by respqndent; 
and that the boundaries of the land settled with^ appellant disagree 
with the boundaries of the said plot, whence it is clear that the land 
purchased by respondent is distinct from the land settled with 
appellant 

Judgment. 

It is proved that ruj^es 5, annas 8, pies 2, was^ exacted from 
respondent under appellapts’ summary suit, and it is not, in my 
opinion, proved that respondent, who declares himself to be proprie- 
tor of the land on account of which rent for 1253 B. S. was taken, 
paid appellant rent previously to that year, no written agreement to 
pay rent is asserted to have been executed ; the evidence of the 
two witnei^s adduced before the moonsiffis discrepant and unsatis- 
factory, and the result of the local enquiry gurnd the previous pay*> 
ment of rent, which appears to me to be consistent with probabuity 
and worthy of reliance, is against appellant Under these ctrclin!'^ 
stances, laee no reason to interfere with the decree of the moohsijP 
. , ■' ' ' , 

It JS TBEBEFOBB OBDBBEBf 

That the appeiil he dismissed, and the dectea the 
cd, with costs. 


26 



2B 


ZIUAH mUST. 


The 6trH Febrvasy 1850.^ 

. ■ » No. 179 of 1649., 

Af/petA ftaip tk« deeitwn of Baboo BanAaruk Sai, Mooati^ of Latkker- 
pore, ^ted2%tk January \Bi9. '* ■ 

Syud Torun AHee, Appellant, 
vertua 

Wnllee Maliomed, Lai M^omed, Jumeeift Oollah, Syud Ai||ui 
and TJmjnd Oolls^, Respondents. 

Tscb plftint sets foi^ that respondents did not jointly oecmy and 
tenant land settled with the defemant8,in percunnah Gndda Hussun 
Nnsger: that Wnllee Mahon&d,, Lai Mtuiomed, and Jumeent 
OoUah, respondents, . are hereditary proprietors and possessors of 
land in mouzah Adeear^bhee, mnddua maash in the name of 
Synd Joomnn in pergunhah Tormf: that, notwithstanding this, 
the defendants had caused the land to be measured and settlra with 
them as muddud maash in the name of Shah Gudda Hussun, Na 2 
of pergnnnah Gudda Hussun Nugger, had attached thmr property 
tmder plea of their not paying 48 ru^s 4 annas, rent for the said 
land on account of the year 1253 B. S., and thereby compelled 
respondants to pay to the commissioner of distraint rupees 53, 1 anna, 
for the return of which the^ ^titioned without success, the deputy 
collector rejecting their claim on 20th April 1848, because the land 
had been settled with defendants: that they had appealed against 
the setdement to the collector: that the defendants’ answer, in the 
summary suit for^replevin, shewed that respondents were not joint 
tenants, though they had been so sued : and that defendants never 
received rent from respondents previously to 1253 B. S. And 
they now sue for 72 rupees, 10 annas, 10 pie, i. e. for 53 rupees, 1 
anna paid to the commissioner, with interest and costs in the 
summary proceedings, with interest, &c. 

Jygobind Dut filed an answer pleading non-liability, as having 
merefy acted as gomashtah, and as not having partaken of Ihe sum 
realised, &c. 

Appdlant answered pleading that 2Llc. lp.4j. 10p.of 
land, pounded as specified at the foot of their answer, had been set- 
tled with them under a pottah, Na 155 ; that respondents have 
long temmted it ancl pai^rent fer it to appellant, &c. ; that the rent 
fior 12A3. .H & was realised, under provisions of R^ulation V. 
of 1812; tha^ if thevcommissionmr realised more than 48 rupees, 
4 annas;, he <^ht to have been sued ; that res^ndoots do hot oecu- 
.ny aeqga land% the name of Syud Joomun m peigunnah Ttnmf, 
l^seie^ land in the name of Shah GKidda Hussun No. 919 of per- 
gi ypp^h -^n^ Hussun Nugger; that resptohfents were fininerly 
pnipted Godeen. apyeBanfs brother, and pidxmitto 

cdlectoA (^, ^ 

&Ce» i^ig^ putwaree; that m 12^3^ 1254 mi 
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1255 tiiey Bunilarly paid rent to the patviurae ; that he^ appellant* 
realised the balance of rent for 1253, 4 «. 48 rupees, 4 annas ; tiiat 
respondents have nqt sued for the rent taken bj the pntwaree, bat 
only for that realised by appellant ; that respondents were not sued 
jointly, but separately under a specification of balances ; that res^ 
pondents’ pleas were rejected, a decree of resimption passed in favor 
of Gk>vemment, and file land settled with appellant, &c.; that he pays 
revenue frtkn 1256, the year of the decree; and that the sununaxy 
exaction is legal < 

Respondents noticed, in their reply, that the settlement naade . by 
the deputy collector had been revej^ by the "collector, on the Ifiui 
of December 1848, all the plots plauaed by respondents, with the ex- 
ception of plots 26, 30 and 31, having been declared to appertain 
to the tenure in the name of Syud Joomun ; and that plot 36, had 
been settled with them. 

The moonsiff (Baboo Ramtaruk Rai) observed, that the deputy 
collector’s settlement had been reversed by the collector; and not 
being satisfied that appellant had received rent for the land prior to 
1253 B. S., he reversed the summary decree, and ordered that 
respondents should recover from appellant and Meher Oodeen, his 
brother, the 48 rupees 4 annas received by appellant, &&, with 
interest to the date of the decree,, and the costs in the summarv 
proceedings and in this suit, in proporfion to the amount decreed, 
with interest, on the whole amount decreed to the date of re^isation, 
releasing the other persons, and saddling the defendants with their 
own costs. • 

Appellant now urges that he has appealed froln the order of the 
collector to the special commissioner ; and that notice of appeal has 
been served on the parties, so that the collector’s order should not 
rule the decision in this case; and that his defence is fully made 
out by the evidence adduced by him. 

Judgment. 

I have but one point to consider, which is, whether appellant 
received from respondents such rent as that which he realise under 
Regulation Y. of 1812, on account of 1253 B. S., previously to &at 
year. 

Respondents deny such payment and liability to make it: no 
agreemmit to pay is averred to have been executed : and proof of 
the plea of payment, if it exist any where, must be fonnd in the evi- 
dence of the witnesses. ^ 

In the summaty suit for fiie restoration of the money lodged by 
respondents, a^^iellant adduced four witnesses, and he has brou|^ 
forward four more in this suit The evidence of two of the fintner 
is altogether hearsay as re^urds fonUer: years, and, 'as re^^ganis 
(he year of the rent m suit, they have stated fimt sespondeiiiB, 'Srbtii 
askm to pay ly atq[iellantfs ^mastah, propused to do sOy Eatat^nidjit 
which, with rdrerence to respondents’ claim and acts, is 
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doubtflil. The other two witnesseit in the summaiy suit have 
likewise given very unsatisfactory evidence, one of them declaring 
that 48 rupees, 8 annas, and the other that 48 rupees, 4 annas, was the 
rent of the land, whereas appellant’s answer shews that 48 rupees, 
4 annas was merely the balance of the rent for 1253, which sum 
h;^ been realised by the putwairee. The evidence of three of the 
Vritnesses before the moonsiff is hearsay: the fourth has stated that he 
saw payments made, but when and how much he cannof remember. 

On tho whole then I Have no hesitation in coming to the conclusion, 
that, appellant has not justified his act of realisation of money under 
Regulation V. of 1812, and tha|, consequently, the decree of the 
moonsiff is correct , 

It is thebefobe obdebed. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 

The 8th FEBBUAiiTr 1850. 

No. 75 of 1849. 

Appeal from the deeition of Baboo Sharoda Pertkad Ghoae, Mooneiff of 
Ajmeereegunge, dated lOM March 1849. 

Rajkishwur Das and others. Appellants, 
ifersus 

Sheik Inayutoolah, Respondent 

Resfonpent sqed for 1 rupee, 8 annas, i. e. 8 annas plug twice 
the amount as penalty, statins that he tenants only 2 kears of land 
from appellant, in mouzah lUatooar of talooka Asad Oolla Reza, 
No. 4, having in cultivation 2 kears of his own, deoter in the name 
of Unoop Ram Ghose in mouzah Moradpore, tmder a pottah, (from 
the collector;) and that, notwithstanding this, appellants declared 
him in balance to the amount of 1 rupee for 4 kears of land on 
account of 1253, instead of 8 annas for 2 kears, realising the 
former sum. 

Appellants filed an answer setting forth that respondent tenants 
4 kears of their land in mouzah Kfaatooar, paying rent jrearly ; that 
he withheld it for 1253, wherefore it was realised according to the 
law ; that respondent formerly sued Sheik Asan, &c., then tenants, 
under Regulation YII. of 1799, with mention of mouzah Moradpore, 
Mtta K^tooar, when his statement was disbelieved, and a decree 
pwsed, reoogoiamg their right and possession of mpnz^ Khatooar 
pmrtainii^ to talqcka No. 4, which decree, not having been set aside, 
tiae become final, i&c. foe. 

. t'htf’mponsiff (Baboo Sharoda Pershad Ghose) held it jaroved that 
. respemdent only teoaiited 2 keai^of appellants land, rad decreed 
that he should recover from them 1 Tupee, with costs in proporfion 
to the amount decreed rad interest 
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Appellants now urge that the land is proved to be dieir property 
and possession in talooka Na 4, Ac. 

JUDOHSKT. 

The sole question for me to consider is, whether appellants 
received from respondent in prior years the rent exacted in 1253, 
for 4 hears of land, and there is hot only no proof that they did so, 
but there is strong readon to suppose that they did not, for, in their 
answer, they cite a previous case, in which respondent declared 
himself a proprietor, and it is not likely that he would, though the 
case is said to have gone against him, acquiesce in the condition of 
a tenant, and again rise in dispuas of appellant’s claim to rent for 
the 2 hears disputed. Under wese circumstances I see no reaKm 
to interfere with the moonsiff’s decree. 

It is therrfore ordered. 

That the appeal be dismissed, and the decree of the moonnff 
affirmed, with costs. 

The 8th February 1850. 

No. no of 1849. 

Appeal from the deeitioH of Mahomed Moazum, of Latoo, dated 

25th May 1849. 

Mahomed Kasim, Appellant, 
rereue 

Mahomed Basir and Mahomed Uzeem, JlespondentS. 

Apfeldant sued Mahonied Basir as principal, and Mahomed 
Uzeem as security, under a bond, for 42 rupees 8 annas, dat(^ 
10th Bysahh 1255, for 42 rupees 8 annas, tbe balance of the price 
of planks, noticing that a complaint, that the bond had been extorted 
on the 28th Sawun, had been dismissed by the kazee and, in appeal, 
by the magistrate. 

Mahomed Basir filed an answer, alleging that he had bought, in 
Asar 1255, 3 paos of land -from Mwomed Hazim, appulant’s 
brother-in-law; and that, because he would not sell foe land to 
appellant, foe latter seized him, took away 50 rupees which he had 
with him, confined him for four days, because he would neither exe- 
cute a deed of sale of foe land nor sign the bond in suit, and reli- 
ed him on foe fifth day, on hearing foht information had been given 
sA foe foanah j and he added that be and one Mahomed Sadir had 
bought some logs from appellant on the 5fo Aughun 1254, which 
have been paid for in cash,— with other matter. * . 

Appellant noticed, in his reply, that Mahomed Basir had denied 
foe tnmsactiiHi in j^anks in foe criminal cour^ and had admitted 
foe purchase of 20 rupees’ worth of logs in hiS answer before foe 
moonnff. 
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The moonsifF (Moonshee Mahomed Moazum) distrusted appellant’s 
witnesses : and^ on this and other grounds detailed in his decree^ 
dismissed the claim. 

.Appellant now urges &at Basir Mahomed’s witne^es are under 
his influence^ and that his (appellant’s) plaihi is established, &c. 

Judgment. ^ 

It does not appear to me necessary to follow the moonsiff’s exam- 
ple, of considering whether all the circumstances stated in the defence, 
some of which are very improbable, are all proved* 1 shall merely 
consider whether the bond is proved to have been voluntarily exe- 
cuted by respondenL There aro discrepancies in the evidence of 
appellant’s witnesses, who came into court without being summoned, 
which seem to me destructive of reliance on them. The security, 
Mahomed Uzeem, who is declared to be a witness by profession, a 
list of no less than fifteen cases in which he has given evidence being 
filed in the answer to the grounds of appeal, has not come forward 
to defend the case. Appellant states that he has refrained from com- 
ing forward because the claim is just, but it seems to me that he is 
much more likely to have done so from a less virtuous motive, i. e. 
collusion with apjiellant; first, because the writing, by which he is 
bound as security in the bond is suspicious, having me appearance 
of having been added firom after-thought, subsequently to execution 
of the bond ; secondly, because desire to avoid having a decree passed 
aj^nst him, and desire to ward off a decree from a person towards 
'v^om he had been so fKendly as to become security for him, would 
apparently have operated to cause his appearance, had he not been 
in collusion with appellant Moreover, the nature of the deed is other- 
wise suspicious ? Appellant’s witnesses, Tiluk Ram and Neel Chun- 
der, say that the bond was written on account of an old balance. 
Had it been executed when the sale of timber took place, the requir- 
ing and "giving security for such balance, as could not be paid in cash, 
would have been a transaction, such as occurs continually, but the 
subsequent mving of security, which is never found readily, without 
some compmsion, and indeed the execution of the bond itself volun- 
tanlji are circumstances of very questionable reality. On the whole 
' I am not satisfied that the bond in suit was voluntarily executed 
by Mahomed Basir. I believe it, on the contrary, to have been 
extorted. « 

It xs thiprefobe obdebed. 

That the appeal be dismissed, and the decree of the moonsiff 
afiinned|^ with costs. 



ZIUAH 8Y1.SBT. 


33 


Tbs 9tb Febbuabt 1850. 

Na 128 of 1849. 

Appeal from the deaeioH of Moonthee Ntueerooddeen Mahomed, ilfooM^ 
of Parkool, dated 13M June 1849. 

Beshembor Das, Appellant, 

* vereue 

Nursing Das, Respondent 

. Bssponbebt sued for 10 rupees principal, and rupees 34, 
aimu 6, pie 3, krant 19, interest, Sue on a bond dated 9tli Kartick 
1246, and originally for 70 rupees, but on which 60 rupees had 
at various times been paid. 

Appellant filed an answer, alleging that the bond was for 70 ru- 
pees, found to be due &om him, as respondent’s gomashtah, on a 
settlement of accounts ; that it was stipulated that interest should 
not be taken ; that the whole atnotmt of the principal has been paid, 
the sum of 10 rupees not credited by respondent, having been re- 
ceived by him in several small and., on several dates, from thd 
dookan of Muddun Mohun Das, whose gomashtah apmllant now is ; 
that the bond waswithheldby respondentjon the j^undthathe would 
ascertain the payments from Muddun Mohun’s oooks ; and that the 
siul is now preferred in consqguence of a dispute about land. 

Respondent noticed, in his reply, that the money represented in 
the bond was the balance due from ap^lant as his gomash^ ; and 
that it was agreed that no interest should be taken, provided the 
bond were liquidated when due, tL e. in a month, but that this was 
not dpne. ■ ‘ 

The moonsiff (Moonshee Nuzeerooddeen Mahomed) observed that 
it was stipulated iu the bond, that payments in liquidation should be 
endorsed ; that 'BO rupees were so endorsed ; that &om the evid^ce 
of Muddun Mohun himself, who was namdfi as a witness by the 
parties, and that of Hoolas Ram, a witness named by appellant, it 
was dear that 10 rupees of the -principal lyere still doe, and that in- 
terest ^m ‘^e time the bond fell due was legally due, and due also 
in accor^ce with custom, and he finally decreed 10 rupees prin- 
cipal, and the interest which had accrued against appellant ^ , 

Appellant urges that 10 rupees hah not been credited; that 
Hoolas Ram is respondent’s goma^ith ; and that the evidence re- 
gscr^g the practice of taking interest when not stipulated was ob- 
^tedtobynim. 

JVDOMEBT. 

It is stipulated in the bond that payments in liquidation shall be 
endorsed, and 1 am not satisfied that more has been paid than is m- 
dorsed. Appellant avers that 10 rupees, paid by Muddun Idohon, 
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have not been credited^ but the chief support of this statement is 
that MuddunMohun’s account book shews that 10 of the 20 ru^es 
paid b^ that dividual were not credited by respondent on the dates 
on which they were paid. This support, however, appears to me un» 
availing, as Muddun Mohun’s account book only euibits 20 rupees 
as having beefa pa^d by him, and that amount has been credited i 
an4 ^ the bond was not paid when it fell due, the mooinsifF hal^ in 
my opinion, properly held appellant liable to pay interest v 

It is therefore ordered. 

That the decree of the moonsiff be affirmed, and the appeal dismiss- 
ed, with costs. 


The 9th February 1850. 

No. 164 of 1849. 

Appeal from the dedmon of Moulvee Mahomed Salim, Moonsiff of 
Sonamgunge, dated Wth Avgust 1849. 

Joogul Ram Das, Appellant, 

versus 

Gooroo Pershad Surmah, seller, Sheo Pershad Surmah and another, 
purchasers, Respondents. * 

Resfokdents sued Khoosal Ram Das and others, in order that 
the respondent, purchaser, might be put in possession of 26 koolbas 
10 hears of land In talooka Assadool Reza, No. 4, and receive 
the mesne profits. 

Khbosal Ram filed an answer, alleging the land to be part and 
parcel of his talooka Adum Reza, Na 1. 

Appellant filed a petition, averring tenure of the land under a 
document termed a cheet.” 

The moonsiff (MoulVee Mahomed Salim) decreed possession of the 
land, providing that the amount due as mesne profits should be as- 
certained in execution of the decree, and pronouncing appellant’s 
claim untrue. 

Appellant now urges that he and bis ancestors have held posses- 
sion of the land under the cheet tenure at a fixed rent, which 
he is ready to pay to thb afiction purchaser. 

' iuDGMENT. 

Appellant having neither been sued or required to furnish proof 
of his claim, bi^ntiot be affected by the mooonsiff’s decree. 

^ It IS THEREFORE: ORDERED, 

That the appeal be dismissed, and the decree of the moonsiii^ 
affirmed, witn costs. 
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The 9th Fbbruaby 1850. 

No. 182 of 1849. 

Appeal Jrom the deciaim of Moomhee Nmeerooddeen Mahomed^ Moon^ 
eiff of Parkool, dated 22nd October 1849. 

Ram Das^ Appellant, ^ 
veraua 

l^uleem Oollah and Sheik Hingiin, Respondents. 

Appellant stated, in his plaint, that he lent respondent for two 
months, 20 rupees, from the 9 th Assin 1252, on mprt^ogo of a pair 
of bracelets (kurra,) weighing 2 toias^ 5 annas, pledged as gold, but 
which appellant discovered to^be silver gilt, in E!artik 1254 B. S. : 
and he stated that he found Suleem Oollah, on the 18th Assin, and 
« shewed him the bracelets, which he admitted pledging, whereupon 
he (appellant) complained to flie magistrate, who referred him to the 
civil court, from which he now seeks the amount advanced with 
costs and interest, jpraying that the bracelets may be returned, and 
adding that he will hereafter sue on account of another pair of 
bracelets of counterfeit gold, also mortgaged to him on other dates. 

Respondent stated, in his answer, that he and Hingun never 
mortgaged bracelets weighing 2 tolas 5 annas to appellant, but 
that, on the date declared, he alone pieced agclden nose-ring with 
its paraphernalia^ weighing 12 annas, with a golden ornament named 
a batana, weighing 1 tola 4 annas, and two bracelets (kurra,) weigh- 
ing 1 tolah 12 annas, together weighing 4 tolas 12 annas,^in the 
S;^het bazaar, appellant weighing and testing all«the articles^ saving 
the nose-ringj at the shop of Gour Sonar that he (respondent) bor- 
rowed on them 40 rupees for three months, agreeing to pay interest 
at the rate of 2 rupees 8 annas per cent per mensem ; that he took the 
original amount of the loan with l§gal interest, and tendered it to 
appellant, who refused to take it without more interest, and would 
not return the ornaments, wherefore be (respondent) was about to 
sue, when appellant shewed liim two pairs of choories and a pair of 
kurras of counterfeit gold, and asked whether those were4;he things 
which he had mortgaged to him, a question which^he (respondent) 
answered in the negative, and that ^appellant’s object is to deirauci 
him of his property. ^ ^ 

Appellant stated, in l^s reply, that th^ ornaments mentioned in 
his plaint had been pledged on three si^arate dates, and that. Gour 
Sonar bad been dead five or six years. ^ 

The moonsiff (Moonshee Nuzeerooddeen M&homedV olbserved,. 
iS his decree, that appellant had stated, in his conmmnt to the 
magistrate, that Suleem. Oollah alone pledged the brackets, while his 
|)laint in this suit s^ts forth that they were pldOged by both Suleem 
Oollah and 'Hingun, and the letter connecting the two names in th^ 
account book h^ been altered from •5 or thfmgh^ Mghtfy^ 

27 



ZILLAB 8TI.HST. 


36 

ing that Hingnn bad pledged Suleem Oollah to 

intended to stand as a sign of conjunction. He further noticed 
other alterations, inducing belief in the defence, and dishdief in appel- 
lant’s statement: and, after commenting on the evidence o^ the wit- 
nesses adduced by ‘ appellant to identify the br^elets brought into 
court as ^ose which were pledged, as unsatis&ctory ; and, after 
noticinff the impossibility of gilt bracelets disclosing the metahbelow 
the gold from mere keeping and without having been rubbed, and 
the fact that the four witnesses, brought by appellant to prove that 
. Suleem Oollah had admitted the bracelets shewn to him to be the 
things pledged, had proved noth'ng of the kind, stating, in contra- 
diction of appellant, that Suleem Oollah’s answer was, that the 
bracelets did not belong to him, but to Hingun, who could say 
whether they were those which were pledged, he held it impossible, 
to rely on appellant’s statement and dismissed the claim. 

Appellant now complains that his claim to the money, which Suleem 
Oollan had admitted to have been advanced to him, had been dismiss- 
ed; that the property pledged was 4f tolas of gold, while 2 or 
tolas were ample to cover a loan of 38 rupees, and from this he would 
have me infer that Suleem Oollah must have been conscious ftiat 
the bracelets were not gold ; that errors in a case before the magis- 
trate, whose court is of summary jurisdiction, are open to correction 
in a civil suit, and that a copy of the accouttt, as in the book, was 
given to the pledger at the time of the pledge,— wilh other iduna- 
terial matter. 

Judgment. 

It is possible and not improbable that gilt articles have been pawn- 
ed with appellant as gold^ but, in my opinion, it is not satisfactorily 
proved that the articles produced are those which were pledged, 
and therefore the prayer of appeHant’s plaint, that the articles pledged 
bo returned, and his money realised, cannot be carried out 

' , » It IS ^^BEFOEE^OBDEBED, 

That the appeal be dismissed, and the decree of the moonsiff affirmed, 
with costs; and that the bracelets be returned to appellant 

, The 13th Februabt 1850. 

% 89 of 1849.' 

/irom thedeeuim ^•itaboo Samiaruk Moontiff t^fltuthker- 

* . Jwre, dattd \7tk April 1849. 

«Oochuhram Pal, Appellant, * 

„ vetmu . . j» 

Shmk Keym t)ella and Sheik Unsur, Respondents. « 

. kstmdjjiist sued under a bond for 50 rupees with interest, 
dated i2fh Ghjrt 1251 B. S. ' * 
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Respondents denied the loan ai^bond, and pleaded that the suit 
was founded op enmity, which hicFled to cases in the m$^*str£^t6^8 
court Sheik Unsur also pleading alibiy and ability to wnte Ben*- 
galee from his childhood: and tiiat he had never, on any occasion, 
causdd another to sign for him. 

Appellant denied the existence of enmit^letween himself and 
respondents, and^ the occurrence of any case between them in the 
magistrate’s courts and asserted that Sheik Unsur was able to write 
Bengalee with other irrelevant matter. 

The nioonsiff (Baboo Ramtaruk Kai) observed in his decree, that 
the evidence of the three subscribing witnesses to the bond appear- 
ed tutored and unwortliy of reliafice, inasmuch as they had, in the 
first instance, concealed the fact of their connection with appellant, 
while, on the other liand, five witnesses had deposed to the enmity 
asserted by respondent, which indeed was, in some measure, jshewn 
by the evidence of Sheik Joomun and Jugurnath Pal, appellant’s 
own witnesses ; and that, under these circumstances, the loan was 
improbable, and the suit appeared to have originated in enmity. 
He further observed that Sheik Unsur had written some papers in 
the court, and that, had he executed the bond, he would have signed 
it ; that though appellant was not recorded as one of the parties to 
either of two cases received from 4;he magistrate’s court. Sheik 
Unsur had filed a petition in one of them (No. 16fil,) declaring it 
to have been preferred at the instance of appellant, who was com- 
pell^ to enter into recognizances filed with the other, No. 1633 { 
that the said cases originated in Phalgoon 1251, shewing^ enmity 
between the parties previously to the date of tbo bond ; and that, 
under such circumstances, the loan was impossible. He ^so observ- 
ed that, though appellant had asserted that Sheik Unsur had' been 
a servant in bis zomindaree, and had signed all the papers render- 
ed by him, and, among them, a kubooleut in favor of Pagul fitam 
Shah, wliich was prodiiced by the hands of other arsons, still 
Sheik Unsur had filed in the above mentioned case. No. 1631, a 
petition complaining violently of af^pellant and Paral liom, &c., and 
that the kubooleut therefore was not trustworwy, and on these 
grounds he dismissed the suit * ' , 

Appellant now urges that he had nothing to* do with^the crimi- 
nal cases , above cited, which were nowise bcmeficiary to'^himj tha^ 
Sheik Unsur, whose name is signed in ftiany paji^rs by other per- 
sons, appeared to have learnt to write Bei^alee in order tp defeat 
the present claim; that he (appellant) had m^d a surberakaree 
booleut of a mehal in favor of Pagul Bam, signed by the said re- 
spondent, through another persou, but that the moonsifi haa distrust- 
ed it, and that &e loan had been granted because respondents were 
his servant and tenants. 

Judgment. 

I am not satisfied, undef the circumstances stated m tlte deciue 
of the moonsiff, that the bond in suit represants^arreal triUisactleiu 
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It IS I^HBBEFOBE OBDEBGB, ' , * 

That the appeal be dismissed, and ,the decree the moonsiff 
affirmed, with costs. . 

14th Febbuabt 1850. 

No. 51 of 184Q, 

Appeal from the ‘‘Seeinon of Baboo Chunder Kishuntr Sat, Mooneif of 
Hingajeeah, dated \ith February 1849. 

Gorepershad, seUer, ai^d Deepchonder Ghose, purchaser. Appellants, 

etvm 

i 

Eishunpershad Deb, Respondent. ^ 

Appellants sued for 50 rupees with interest They stated that 
respondent, maternal cousin of (xorepershad, a^ee^ to sell the latter 
1 koolba of homestead, for 72 rupees ; and that ne received 50 rupees, 
as part of the price, on the 15th Aughun 1252, but would not after- 
wards receive the balance and grant a deed of sale, or repay what he 
had received; and appellants prayed that the claim might be decreed, 
with costs, in favor of Deepchunder Ghose, who had purchased the 
claim from his co-appellant. * 

Respondent denied the asserted tr^saction, and pleaded that, 
had it been true, specification of the talooka or lakhiraj tenement 
to which the land belonged, of the number of its parcels, of the 
mrsonsi^before whom the money had been paid, of the period fixed 
for completing the purchase, would have been given ; that appellant 
and others formerlv sued Gooroopershad Chowdree and others, in 
suits No. ^ 227 and 228, when Gorepershad pleaded that the land 
liti^ted in those suits was the property of respondent, bought 
by him from the father of Gorepershad (appellant,) producing docu- 
ments in support of his plea ; that Gorepershad came to his (respond- 
ent’s) house, under apprehension of being worsted in those cases, on 
the date mentioned, and bought the land for 40 rupees; *that 

g srusal of suit 228, decid^ on ttie 19th March 1846, would disclose 
orepershad’s fraud; and that Deepchunder, purchaser in the said 
suits, had, been joined with him as plaintiff and purchaser in this 
also that he might not be witness. 

Appellants urged, in their reply, that respondent had no right or 
interest in the land connected with suits Nos. 227 and 228, that a 
deed of sale should have been taken from him, &c. &e. 

Respondent stated, in his rejoinder, that he had but 1 koolba of 
khanabaree lasfid, and was not in need that he should wish to sell it; 
that the kubalah, taken from him, was taken on account of suit 
Na 228, but that the 8f|t was decided in the plaintiff’s favor before 
the kubalah was filed ; and that this suit had been instituted, 
because the looney paid under the kubalah was held to have been 
uaid uselessly, widi 10 runees added to the nlaim. 



ZILLAB STI-BBT. 


39 


*The moonsiff (Baboo Chunder Kisbwur Rai)obs 6 rved 5 in his decree^ 
that it is improbable that Gorepershad* would pay the 50 rupees 
without taking a receipt fqr^ them : and^ holding the defence proved, 
he dismissed Sie claim; . \ , 

Appellants now urge thatT the former suits are unconnected with 
this; that respondent was not owner of the land in those suits, in 
which there is no mention of the asserted purchase for 40 rupees ; 
that respondent had not stated who subscribed aS' witnesses to the 
kubalah ; that the moonsiff had rejected his proved claim, relying 
on witnesses under influence of respondent ; that as respondent was 
his relative, there was no necessity for a receipt for the money 
paid, that the two vaqueols, who'* have given evidence in the case, 
are fnends of respondent, — with other immaterial matter. 

' ^ Judgment. 

Appellant’s claim does not appear to me a true one. Gorepeiv 
shad mleges that he paid 50 out of 72 rupees, for which Kishun* 
pershad promised to sell him a koolba of homestead. He took no 
receipt for the money, because, he says, he trusted Kishunpcrshad 
his relative, and he has given no boundaries of the land for which 
72 rupees were agreed to be paid, because, say his vaqueels, no 
particular piece of land was selected, a reason which renders the 
claim even more improbable than the. omission of the boundaries does. 

To me the defence seems a much more probable story. It is 
that the only payment made by appellant to respondent was one of 
40 rupees for a kubalah of some land, which had been awarded to 
the latter, who had claimed it when attached in execution of‘*a decree 

S ainst Gungapershad, Gorepershad’s father, under a deed of pur- 
ase (not said to be benamee) from that individual, the said sum 
being paid to secure Gorepershad from any claim by Kishunpershad 
in the suit instituted to reverse a settlement of some khanabaree 
land, which appears to me, from its quantity and other *bircum- 
stances, identical with the land rescued from sale by Kishunpershad. 
And this view of the case is supported by oral evicience far stronger 
than that adduced by appellant, which indeed, from the coincidences 
which it discloses on minute points, where no coincidence would 
be expected, appears to me tutored. ^ 

Not then being satisfied that appellant’s statement is true, and 
indeed believing it false, I have only to affirm the decree passed by 
the moonsiff. 

It is therefobe ordered. 

That the appeal be dismissed, and the decree of the moonsiff affirmed, 
with costs. 
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Thjb Uxh FliBBOABT 1850. 

No. 173 of 1849. 

Apptalfrom the deeuioa o/Moonthee Mahomed Mooeum, Motmdff of 
Lotoo, dkited ^th Septemher 1849. 

Joogulkishwur Dut, Appellant, 
ternm 

Mahomed Sullim and otherd. Respondents. 

Hesfokdents sned for the reversal of a summary decree under 
Regulation VII. 1799, and to recover, with costs, but without 
interest as they are Mahomedan|i the money paid under it as rent, 
for 1254 B. S. of 8 hears, 2 pao, 2\^ of land, in roonzah Malleebund 
of the khas talooka Kabit Rujoo, Na 632, settled with appellants, but 
which land respondents aver to be part and parcel of the bur- 
inoter land in the talooka, bearing the names of Sheeb Bam Pundit 
and Oneeram Pundit: and they added that a review of the order of 
settlement of the land by the collector had been directed by the 
commissioner of revenue. 

Appellant answered, alleging the land of the rent in suit to be 
situated in talooka Kabit Rujoo, settled with him for five years from 
the commencement of 1254 ; that the collector’s putwaree put him 
in possession of mouzah Maleebund and other mouzahs appertaining 
to the talooka, that respondents arc named as tenants in the put- 
waree’s minutes (sooruthal) of tho transfer of possession, and &at, 
as they did not pay, appellant realised the rent luider Regula- 
tion Vlk 1799, &c.^ 

The moonsiff (Moonshee Mahomed Moazum) decreed the claim, 
because the putwaree’s chitta, filed by appellant, did not exhibit the 
names of the tenants of the talooka; because appellant, who obtain- 
ed possession in Poos 1254, could not be entitled to the rent of the 
whole year: because appellant had not filed a receipt by the collec- 
tor shewing that he had paid revenue for 1254 ; because the two 
witnesses, adduced by appellant in the summary suit, were unable 
to say to whom respondents paid rent in 1252 and 1253; because 
the uree witnesses, adduced by respondents, had substantiated re- 
spoTiflents’ claim: and because the setuement with appellant was under 
review by order of the commissioner, — ^with other immaterial matter. 

Appeimnt now urges t^mt respondents admit occupation of the 
la^.in suit, tiiat the Iwd is his, and that he is entiUed to the whole 
ye^s rent, having received a lease fixim the collector from the com- 
mencenmnt of 1254, &c. &c. 

Jttdghent. 

The sole question for decision in this case is, whether the collec- 
tor, tjie "lesscHr to i^^pelh||^ realised from respondents, previously lo 
1254, the ^it which wWuecreed summarily for that year in appel- . 
lant’s favor. Appelknt should clearly have opportunity for proving 
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such realisation^ but has not been required, by the moonsifF to pro- 
duce his proof of it. Under these cnrcomstances the suit must 
remanded. 

It is therefobe ordered^ 

That the decree of the moonsiff be reversed, and the suit remanded 
for the purpose indicated above. The price of the stamp on the pe- 
tition of appeal will b4 refunded, and the moonsiff will pass orders 
in regard to the remaining costs of this appeal. 

The 15th February 1850. 

No. V47 of 1847. 

Appeal from the decision of Baboo Hergouree Bose, Moonsiff of RussooU 
gunge, dated 22nd August 1849. 

Huzaree Meerda, Appellant, 
isersus 

Hubya Meerda, Respondent 

Appellant sued for 8 rupees 8 annas, with interest, the balance 
of 26 rupees 4 annas^ the price of fish oil, sold to respondent on 
the 1st Assin 1254, with promise* to pay in the following Bhadoon, 
and of which 17 rupees 12 annas was paid on the 15th of Chyto. 

Respondent resisted the claim, and pleaded alibi, going from 
home on the 5th Jyte 1254, and returning on the 25th Sa^un, and 
again leaving and returning in Kartik ; that such a large sum would 
not have been left due witliout a bond ; and that there was enmity be- 
tween them on account of a dispute about 3 annas’ worth of string. 

The moonsiff (Baboo Hergouree Bose) dismissed the suit, in the 
absence of documentary evidence, on account of discrepancies in 
the evidence of the witnesses. 

Appellant now urges that his claim is proved by the evidence of 
the witnesses produced by him before the moonsiff, and those 
examined by ^e ameen; that' fishmongers do not keep account 
books ; that there is no enmity on which a false suit could have 
been founded, &c. &c. 

Judoment., 

The claim is a very trifling one, not such that a dealer in fish oil 
would be likely to prefer without ground ; no good ground for ft 
false suit is assigned; the asserted dispute about the price of 8 
annas’ worth of string, and the alibi, are not proved; and of the 
discrepancies noticed by the moonsiff one is imaginary. Alum 
Meerda and Ehuleel not having, as supp^md by the moonsiff, been 
named as witnesses to the sale of the on, while thft rest do not 
appear to me such as should throw discredit on the evidence. Under 
these circumstances. 
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^ It is 0 RDEBJ&D 5 

^That the decree the moonsifF be reversed, and the claim de- 
^creed, with costs, and interest to the date of realisation. 

The 15th Febkuaey 1850. 

No. 186 of 1849. 

Appeal from the dedeion of Moonehee Nuzeerooddeen Mahomed, Mooneiff 
of Parkool, dated 22nd October 1849. 

Nuzzer Mahomed and others. Appellants, 

Omede Alee and others, heirs of Waris Mahomed, Respondents. 

Waris Mahomed, inheritee of respondents, who was formerly 
nonsuited, again sued, stating that a deed of sale of part of talooka 
Sheik Mahomed, his property, was drawn out in favor of appellants 
and others, on the 19th Aughun 1245, but that the price was not paid, 
because Omede Alee, plaintiff’s son, had not signed it ; that it was de- 
posited with Mahomed Zukee, plaintiff’s nephew, till Omede Alee’s 
signature should be affixed ; that Omede Alee demurred to admitting 
appellants as partner in the talooka and siting the deed, which was, 
in consequence, taken back from Mahomed Zukee, but was subsequent- 
ly abstracted from his house by that person, who caused the name of 
his ryut, Mana Oollah, to be added as a witness to it, with whose aid 
and that of a person who personated Mogulooddeen, another of the 
subscribing witnesses, the document was fraudulently registered ; and 
that the matter was brought before the police, magistrate and sessions 
judge, the last of whom decided, in opposition to the magistrate, 
that the matter ought to go through tlie ordeal of a civil enquiry, 
before it was made the subject of criminal investigation : and he 
prayed that the kubalah might be declared null and void. 

Appellants and others answered, alleging the sale to have been 
completed in every respect, the prices having been paid and posses- 
sion received ; that they caused the kubalah to be registered, and 
paid the revenue of Government ; that plaintiff had gained over the 
subscribing witnesses, and preferred a false charge at the thannah 
and in the criminal court, but it had beon thrown out by the ses- 
sions judge ; that some oi the purchasers have disposed of their 
shares to other persons : and that there was no need of the signa- 
ture of plaintiff’s son, who was a minor at the time, and who nad 
nojpropertv in the talooka, his father surviving. 

Respondqut urged, in reply, that his son was nineteen or twenty 
years of age at the time of the transaction; and that the kubalah was 
deposited with Mahomed Zukee at the request of Mahomed Zukee 
and Nuzzer Mahomed, &c. 

The moOnsiff (Moonshee Nuzeerooddeen Mahomed) held pay- 
ment of consideration for tlie land in the kubalah unproved, and 
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moreover held non-payment of it, and return of the deed to re8;^nd«' 
ent, proved. He observed that appellants had, by some means or 
other, clandestinely obtained possession of the kubalah, and caused 
it to be illegally and fraudulently registered, one Mana Oolla (whose 
name had been subsequently added as a witness to the deed) stand- 
ing sponsor for it before the register of deeds, with some other man 
who personated Mogulooddeen, one of the subscribing witnesses : 
and he further noticed that appellants’ possession of the property in 
the kubalah, which would have had a strong tendency to induce be- 
lief in the completion of the purchase, was not established, and 
was indeed disproved : and on these grounds he decreed the claim, 
with costs. • 

Appellants now urge that the deposit and return of the deed 
are not proved ; that it is incredible that it should have been left 
with one of the purchasers pending the signature of the seller’s son, 
which was unnecessary : that Zakir Mahomed, one of the five sub- 
scribing witnesses to the kubalah, is plaintiff’s cousin, and a purchaser 
of two-sixteenths of the talooka, while Sona Oolla, another of them, 
is plaintiff’s brother-in-law, and Mogulooddeen and Gourgobind 
were influenced by Tarachand Chowary, the latter being his rela- 
tion, and Tarachand having, as stated in the reply, purchased part 
of the talooka ; that, notwithstanding this, Mana Oolla and others 
have proved that plaintiff acknowledged receipt of the price of the 
land : and they pray for a local investigation. 

Judgment. 

The kubalah was executed in 1245, u e. abouU eleven yedVs ago, 
and I think that the question, whether the sale was completed or 
not, may be tested unerringly by ascertaining which party has 
been in possession. The possession which the kubalah would autho- 
rize is joint possession of the purchasers with respondents’ inheritee, 
in all the land of the talooka not previously alienated by him, but 
no such possession of the purchaser is established ; on the contrary, 
entire possession of respondents in three out of the four mouzahs of 
the talooka is proved by appellants’ own witnesses, and all that 
appellants are shewn to have done consists in recently taking 
kubooleuts from three ryuts in mouzah Goureepoor. Appellants 
then have not obtained possession jointly with respondents on the 
four mouzahs of the talooka. They have suffered eleven years to 
elapse without preferring any suit to effect sucht^possession ; and the 
inference which 1 draw is, that they have advanced no claim be- 
cause they have no right;, that, in fact, the sale was never com- 
pleted. Under these circumstances, I see no reason to interfere 
with the decision of the moonsiff. 

It is thebefobe obdebed, 

That the appeal be dismissed, and the decree of the moonsiff affirm- 
ed, with costs. 
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The 16th Februabt 1850. 

No. 145 of 1849. 

Appeal from the deeieitm of Mouhee Mahomed Salim, Mooneiff of Sonam^ 
gunge, dated Tth July 1849. 

Nundlal Deb^ Oomakant Deb^ Euntonarain Deb^ and Moolook 
Chand Deb, Appellants, 
oereue 

Umopoorna Dasee, widow of Kylannarain Chowdree, Respondent 

Respondent, widow of appellant’s uncle, sued for rupees 288, 
15 annas, 4 pie, alimony for eleven years, two months, eleven days, 
to the date of suit, at 1 anna per for food, and 3 rupees per 
annum for clothing, and for an order for alimony at the same rate 
thereafter. She formerly sued for her husband’s share of the 
undivided family estates, but her suit was dismissed on appellants’ 
plea that she had only claim to alimony. 

Appellants resisted the claim, answering that the talookas were he- 
reditary and purchased property, in which neither respondent nor her 
husband have had any share ; that respondent disagreed with her 
husband, and left; his house to live with her father and brother ; 
that she returned to perform her husband’s obsequies, and again 
wont back to her father’s house; and that the suit is barred by the 
law of limitation, with other imftiaterial matter. 

Respondent stated, in her reply, that she lived with her husband 
up to the time of his death, occasionally visiting her father. 

Themoonsiff (Moulvee Maliomed Salim) held respondent entitled 
to the alimony, as Ihe widow of the uncle of appellants, wlio exclude 
her from all share in the undivided estates of the family; and ho 
decreed that respondent should receive the amount claimed, with 
costs and interest. 

Appellants now urge that the evidence of their witnesses in the 
former suit proved that they were the owners and possessors of the 
land; that respondent was shewn not to have been in possession 
within twelve years; that her claim was consequently dismissed 
without any appeal being preferred; that she cannot now, after 
lapse of more than twelve years, bring forward a claim to alimony; 
thi^t respondent, a childless widow, uving with her father, is not 
entitled, according to tl\e bewusta filed, to alimony; 12 rupees, 
2 annas, 2 pie is the amount of the jumma of the talooka mentioned 
by respondent; that the rent amounts to 50 or 60 rupees yearly; 
and that respondents claim to 25 rupees 13 annas, as }th of the 
, rent, ia^exces^ife, &c. 

' Judgment. 

Appellants have excluded respondent from possession of her bus- 
banus share the family estates. She was messing with them 
within twelve years previously to the date of suit, and her title to 
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m^tenance^ recognized bj the bewust^ was not, according to it, 
injured from her living subsequently with tier father, and no dis- 
qualification is {ffoved against her. The amount allowed, 1 anna 
per diem for foo<l, and 3 rupms per annum for clothing, is sworn, 
with all appearance of truth, hot to be an excessive allowance, and 
I see no reason for interference with the moonsifTs decree, 'though 
appellants’ vaqueels state that respondent is dead. 

It is therefobe ordered. 

That the appeal be dismissed, and the decree of the moonsiff affirm- 
ed, with costs. 

„ a-- 

ThE 20Tn f'EBBUART 1850. 

No. 184 of 1849. 

Appeal from the dedeion of Baboo Sharodaperehad, Moonsiff of AJmeeree- 
punge, dated 24th October 1849. 

Urjunnath, Appellant, 


Budulnath and another. Respondents. 

Respondents sued for rupees 62, damages, because appellant 
had applied to them in term of reproach, which, according to tfieir 
interpretation, means a bastard. 

Appellant referred to his answer in the former suit, iiv which 
respondent was nonsuited, shewing that the teifn applied, batooa, 
means the son of a woman second time married, as is customary 
among the jogees^ and that the matter was arbitrated by Gircodhur 
Chowdry, who dismissed Respondents’ claim. 

Respondent, in his reply in the former suit, denied arbitration 
by Girwclhur Chowdry. 

The nioonsiff (Baboo Sharodapershad) has made a reference, in 
his decree, to Clause 3, Section 50, Regulation XXllI. of 1814, 
the connection of which with the present suit is unintelligible, and 
has decreed rupees 30 damages. 

Appellant now urges that the term batooa is not abusive, that 
Gireedhur dismissed respondents’ complaint ; and that the damages 
awarded are excessive. * 

Judgment. 

If the term batooa, of which respondent complains, had not been 
one of reproach, it would not have been used, and there is no proof 
that Gireedhur Chowdry settled the case by arbitration, but I think 
that the damages awarded by the moonsin axe excessive, and that 
they should be reduced to rupees 5, the parties paying their own 
costs. 
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It is thebefobe obdeued^ 

That the decree of the moonsifF be amended hy the amount of 
damages being reduced to rupees 5, with interest from the date of 
the moonsiff’s decree to the date of realization^ the parties defray- 
ing their own costs. ^ 

The 20th Febbuaby 1850. 

No. 201 of 1848. 

Appeal from, the deeuioniof Baboo ^ergouree Boee, Moonsiff of Rueeool- 
gunge, dated 2QM February 1849. 

Dervesh Mahomed^ Appellant, 
versus 

Mahomed Arif and others. Respondents. 

Apfeelant sued for rupees 150, damages to character; and the 
moonsiff decreed rupees 8, with appellant’s full costs against Mahom- 
ed Arif. 

Both parties appealed, and Mahomed Arif’s appeal has resulted in 
the appellant’s claim being dismissed wholly by the principal sudder 
ameen. Under these circumstances I have only to dismiss the 
present appeal. 

It is thebefobe obdebed. 

That the appeal be dismissed, with costs. 



ZILLAH TISHOOT. 

Present: JOHN FRENCH, Esq., Additional Judge. 

The 14th F|bbuabt 1850. 

No. 55. 

Regular Appeal from a decision paeeed hy Moulvee Mahomed Mohamid 
Khan, Sudder Ameen of Moeufferpore^ dated 18M of December 1846. 

Musst. Dahoo Chowdraen, Funnee Chowdraen, Beicha Chowdraen, 
and Sona Chowdraen, widows of Hurruk Duth Chowdree, and 
guardians of Kupleisur Chowdree, minor son of Hurruk Duth 
Chrowdree, (Plaintiflfs,) Appellants, 

' versus 

Gopaul Chowdree and nine (fliers, (Defendants,) Respondents. 

The appellants instituted thia suit to recover the sum of Com- 

S ’s rupees 640, being the principal, interest, and difference of 
ange from Sicca rupees into Company’s r^ees of an advance 
of Sicca rupees 300, made by Hurruk Duth Chowdree to Doolar 
Singh Chowdree and others, ancestors of the defendants, proprietors 
of me village Hurrecahpore Sookwar, pergunnah Ludawun, on a 
lease gr^inted by them of 4 annas portion of the said village, dated 
4th of Assin 1238 Fuslee, for the period of five jrears from 1239 
to 1243 Fuslee, on an aftnual rent of rupees 36, stipulating therein, 
if the advance, be not paid on the expiration of the lease, that it 
was to be continued to be held until the advance was discharged. 
Po^^ssion of the lease was held to the expiration of the year 1243 
Fuslee, about that time the whole village was sold at auction on 
account of arrears of revenue due to the Government, whereby the 
lessee was dispossessed on the commencement of 1244 Fuslee, 
although the former proprietors litigated the matter of sale in the 
courts to the Sudder Dewanny Adawlut, and bv the reversal of the 
sale in 1250 Fuslee obtained the recovery of their pro^rty, yet 
have not restored the lease to the lessee or his heirs, or discharged 
the money advanced ; they therefore sue the heirs of the lessors for 
the amount, &c. of the advance. 

The defendants allowed the case to go by default. 

The sudder ameen dismissed the suit on following grounds. The 
document is dated the 4th of Assar 1238 Fuslee, from which time 
along period has elapsed, and the cause of delay in instituting this 
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suit is not mentioned. of the lessors, four persons have died, it 
is not known what had b^n realized the ancestor of the plaintiff. 
On the mar^ of the lease there are nve persons’ names inserted as 
witnesses, of whom three persons have not been adduced, on the 
plea they are dead : the two witnesses who have been adduced are 
unlearnt, cannot read nor write, their names, written by another 
person, are in a minute handwriting, from which it would seem to 
have been written subsequently to the writing of the document . 

Plaintiffs appealed from tms decision, urmng: although the suit 
was instituted against some of the lessors, and the heirs of tho^e who 
had died, they ml allowed the case to go by default If the docu- 
ment be of a long standing, such ab this, a lease on advance does not 
come under the limitation rule. The produce of the lease was not 
sufficient to cover the interest on the advance. The writing of the 
two witnesses’ names by another person is not prohibited : on thousands 
of documents the witnesses’ names are written by another person. 
The dismissal of the suit is not just 

Court. 

Notice and proclamation were jssued for the attendance of the 
respondents in person or by attorney, and evidence of witnesses of 
serving the notice and the proclamation made public by beat of 
drum, was taken, yet the respondents have again allowed the suit to 
go by default There does 'not appear any cause for suspicion, 
arising from the diminutive writing of the witnesses’ names, who gave 
their evidence in this case, that they were written subsequent to the 
execution of the doc^iment ; for it is evidently perceptible, they were 
written by the same pen that the witness used who wrote his name 
in Persian. The points of enquiry (the defendants having allpwed 
the case to go by default) should have been, the fact of the sale of 
the village on account of arrears of revenue to Government, for the 
ascertainment of the date the lessee was dispossessed, andy the date 
the lessors and proprietors of the village were again jjut into posses- 
sion of their property, and application for the restoration of the lease 
or repayment of the advance was made. Owing to failure of such 
enquiry, the investigation is incomplete. Therefore, ordered, the 
decision of the sudder ameen be reversed, and the case be returned 
for re-investigation on the points, above indicated. Amount of 
stamp of appeal plaint be returned to the appellant 
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TittB 14 th February 1850. 

No. 208. 

Regular Appeal from a decieion passed hy Moulvee Syud Munneerooddeen 
Hossein, Moonsiff ofMowah, dated 26M of February 1848. 

GKijraj Tewaree, (Defendant^) Appellant, 

. versus 

Masst Zeenat,thewifeof Shaik Fyzul All, (Plamtiff,) Respondent. 

This suit was instatnted by the respondent to recover the sum of 
Company’s rupees 25-4, being principal and interest of ^rears of 
rent irom 1248 to 1254 Fuslee qp 12 beegahs of land, situate in 
village Naraenpore Booznrg, chukla GK>reJ(de, pergunnah Beesarah. 

The plaint sets forth: 7 annas portion of the village is in the 
possession of the plaintiff under a deed of bye mukas^ from her 
husband, and in which deed it is stipulated whatever may bo 
formerly due thereon, it appertains to her, the phuntiff. The de- 
fendant is a cultivator of 12 beegahs in the whole 16 annas of the 
village, under kuboolyut, but refuses to pay the plaintiff’s proportion 
thereof: therefore sues agreeably to the putwaree’s accounts for her 
share of the rents. 

The defendant denies having written the kubool^t; the rents of 
the 7 annas portion have been paid to the husband of the plaintiff, 
and the receipts of the pa3rments are forthcoming; that the attesta- 
tion of the bye mukasah has not to this period taken place. 

The moonsiff passed a decision in favor of plaintiff, on the 
grounds: by the evidence of the putwaree qnd other Hritnesses 
the kuboolyut has been proved to have been executed ^ the defen- 
^t, and the balance due has also been proved. The witness 
adduced bv the' defendant, the discharged putwaree, deposed that 
he did nbt uiow whether the defendant cultivated the kowlee lands, 
yet the i^ipts filed by the defendant are for rents on account of 
cultivation of kowlee lands, which receipts are deposed to as correct, 
and having his own name attested thereon: from this contradiction 
in the deposition no dependance can..be placed on the receipts. 

Fromti^ decision we defendant appealed, urging: the receipts 
filed by him were proved. If omission was mwe in his reply to 
plaint, that a portion of the cultivation was of the kowlee lands, 
it was amended by the replication, which is not beyond the pleading, 
in proof t^t the land is kowlee: the proceeding of the mnjdaixy 
and of the court are forthcoming. 

COTOT. 

The plaint for rmit is made on the basis that the plaintiff is pro- 
prietor of the 7 annas portion of the villa^ under a deed of nye 
mukasah from her husband. This deed is not filed in the cm, 
nor do any of the documents filed in the case prove the authenticity 
of such a deed ; moreover, it is necessary that deed should he filed 
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to prove whether the plaintiff had a right to the balances due "'on 
the portion prior to the deed of bye mukasaL Hence the investi- 
gation is incon)plete, therefore the decision of the moonsiff is 
reversed, and the case returned for re-investigation on the point 
above indicated. The amount of stamp of the appeal plaint to-be 
returned to the appellant. 


The 15th February 1850. 

No. 521. 

Jteffular Appeal from a decision passed by Moulvee Mahomed Mohamid 
Khan^ Additional Principal Sudder Ameen of Mogvfferpore^ dated 
24th July 1848. 

Andrew Crawford, (Defendant,) Appellant, 
verms 

Cheidee T^oor and others, (Plaintiffs,) Respondents. 

This suit was instituted by the respondent to recover the sum 
of Company’s rupees 1,482-3, arrears of rent, on account of land 
taken by appellant for cultivation of the indigo in the village 
Bhusalah alias Bussarah, pergunnah Goorshawund. The adm- 
tional principal sudder ameen decreed in favor of plaintiff 20 
rupees less than the amount sued for, on the grounds : by the 
evidence of witnesses and measurement of the land the plaint was 
proved. 

The defendant appealed from this decision, urging: the decree 
was passed in favor of plaintiff on the mere evidence of the putwa- 
ree, and inaccurate measurement of the several parcels of land, &c., 
both parties having severally filed petitions that the^ matter of their 
litigation had been adjusted between them, and that each was to 

K " iis respective costs, therefore prayed the case might be struck 
e file, and the amount of stamp of appeal plaint might be re- 
frmded to the appellant. Having ascertained the correctness of the 
applications, therefore, ordered, me case be struck off the file, and 
the amount of stamp of appeal plaint be returned to appellant. 

The 16th February 1850. 

No. 705. 

Regular a fleeieiM patted by Moulvee Syud Munneeroaddeen 

Bottein, Moomdff of Mouah, dated 25th of November 1848. 

Joy Joy Ram and Jessee Bam, (Defendants,) Appellants, 

, * venue 

^ 'Boocha Singh and Rogbeer Singh, (Plaintiffs,) Respondents. 

,Thi 8 snit was insthnted resnondents to recover the sum of 
Company’s rupees 260-11^, bmng tne p4acipal and interest due on 
a dem of imitalmeiit bond, executed by appellants on the 9th of 
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Kaitick 1252 Fusl^e^ in payment of a debt due by them to the res* 
poiidents^ on account of proceeds of profits on a lease of villa^ 
Shumspoorah, chukla Gorejole^ peruunnah Beesa^. The term 
of , the instalment bond having expired without the payment of any 
one instalment, they are induced to sue for the recovery of the debt. 

The appellants, m reply to plaint, acknowledge the executing the 
instalment bond to be correct, but aver three of the instalments had 
been paid amounting to rupees 126, for which they hold receipts 
for the distinct payments, under dates the 23rd of Assin 1253, 25th 
of Poose 1253, and the 22rd of Assin 1255 Fuslee: one instalinent 
is still due for which they await the order of the court 

The moonsiff decreed in favor 8f the plaintiffs, on the ground : 
from the evidence of the subscrfbing witnesses to the deed, and the 
acknowledgment of the defendants of having executed the instalment 
bond, and the defendants having filed no receipt of the instalment 
payments. 

The appellants urge: that their answer was filed on the 16th 
of November 1848, and the moonsiff passed the decision on the ninth 
day after, without giving them suflBcient time to procure ahd file the 
receipts, as they were with an attorney at Durbungah ; their attorney 
applied for a period of seven days to adduce the receipts, which was 
not acceded to ; besides which there was another suit instituted by 
these plaintiffs against themselves, of the same nature as this, pending 
in the moonsiff’s court, which should have been decided at the same 
time with this, and was not, which is contrary to Circular Orders 
dated 30th of September 1847. , 

COUBT. • 

On perusal of the papers of the case, tlie replication of the plain- 
tiffs was filed on the 24th of November, and the decision was passed 
the very next day, which shews sufficient time was not allowed to 
the defendants to adduce their receipts, hence the investigation was 
incomplete. Therefore, ordered, the decision of the moonsiff be 
reversed, the case be returned for re-investigation to be tried de novo, 
after calling on the defendants to file .prooft of their allegation, and 
allowing them sufficient time to do so. The amount of stamp of 
appeal plaint be returned to appellants. 

TpE 16 th February 1850. 

No. 213. 

Regular Appeal fiim a decision passed by Moulvee Syud Munneeroqd-- 
deen Hossein, Moonsiff of Udowah, dated 2\st of Februdty 1848. 

Bugwan Dutt, Sunt Lall, and three others, .(Defendants,) 
Appellants, 

versu^f 

Ram Surrun Singh, Shew Surrun Singh, aad three others, (Plain- 
tiffs,) Respondents. 

This suit was instituted to recover the sum of Company’s rupees 
60-14-10^, being arrears of rent due on the cultivation of 4 beegfaas 

18 
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9 biswas of land situate in the village of Bishenpoor Sondo^ chtikla 
Gorejole, pergunnah Beesarah. 

Purport of the plaint is : 4 annas share of the abovementioned 
village has been distinctly partitioned off from the village by o^Scers 
of Government ; 2 annas portion thereof belongs to Rugnath Sahee, 
of the other 2 annas^ one^third belongs to the plaintiffs^ and two-thirds 
to Gunnce Lall and Buttun Lall« 

The defendants are cultivators in the half of the 4 annas portion, 
within which the plaintiffs hold one-third at the annual revenue of 
12 rupees, 7 annas, 6 pic at different^rates. The defendants are in 
balance from 1245 to the 12 annas’ instalment of 1254 F., who are 
sued agreeably to the arrears in tfie putwarrees’ accounts, which ex- 
hibit the different rates to be 4 rupees, 3 rupees, 2 rupees 7 annas, 
1 rupee 14 annas, 1 rupee 9 annas. 

The defendants, in answer, allege : they are sharers of a larger 
portion in the village than the plaintiffs, whose share is greatly less. 
It is true they are cultivators of 5 beegahs 9 biswas at the rates be- 
tween proprietors, viz., rupees 1-9, 1 rupee 8 annas, 1 rupee 4 annas, 
but i^pt the rates stated by the plaintiffs, which are those fixed for 
the ryots. The plaintiffs also cultivated lands in their share; hence 
neither has hitherto claimed rent from each other. Agreeably 
thereto whatever may be proved to be payable at the balance of 
accounts at the rates stated*by them, they are ready to discharge. 

The plaintiffs, In their replication, denied cultivating any land 
within the portion of the defendants ; and the rates stated by them 
were erroneous. 

Buttun Lall and'Gunee Lall filed a third party petition in corro- 
boration of the plaint 

The moonsiff passed a decree in favor of plaintiffs for the whole 
amount claimed, on the grounds : the defendants acknowledge the 
cultivation, and are liable to payment of rent, but object to the rates 
stated by the plaintiffs, whose rates are established by the evidence 
of their witnesses and that of the putwarree of the village. 

The defendants appealed, urging : the witnesses adduced are in 
the employ of the plaintiffs ; and a decree for the plaintiff's on their 
evidence was not just. The moonsiff should have deputed an 
ameen on the spot to ascertain the ratep. A list of witnesses was 
filed to prove the correctness of the rates stated, and they were in 
attendance at the court, bitt their evidence was not taken, and of 
this circumstance there is no mention made in th6 decision. 

COUET. 

Among the papers of the case no list of witnesses appears to 
j^ve been filed by the defendants, nor does it appear the moonsiff 
^bailed on the defendants for prdbf of their allegation, consequently 
the investigation was Incomplete. Therefore, the decision of the 
moonsiff irreversed, and the case returned for re-investigation after 
taking proof and evidence of the defendants’ allegations. The 
ainoiuit of stamp of appeal plaint be returned to the appellants. 
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The 19th February 1850. 

No. 629. 

Regular Appeal from a decieion passed by Mouhee Neamut AH Khan^ 
Principal Sudder Ameen of Mozttfferpore^ dated 30M of August 1847* 

Andrew Anderson and James Cosserat^ recently in lieu of tliem^ 
Mrs. Taylor, (Defendants,) Appellants, 
versus 

Shaik Thawur Ali, (Plaintiff,) Respondent 

This suit was instituted by thj respondent to recover from the 
appellants (defendants) the sum of Company’s rupees 1,736-10, 
being the principal and interest on a portion of a loan of ru- 
pees 5,000, on bond, executed by the original appellants in the name 
of Munhurrun Lall. Munhurrun Lall originally sued the appel- 
lants for the unpaid portion of the loan. On investigation of that 
suit, by the then principal sudder ameen, it appearing the loan was 
bond fide made by Shaik Thawur Ali, although rupees 2,000 thereof 
belonged to Munhurrun Lall, who did not, and was not present 
when the loan was made, and the bond executed ; that suit was on 
those grounds nonsuited, with directions for Munhurrun Lall to sue 
Shaik Thawur Ali for the money, and on payment thereof Shaik 
Thawur Ali could sue the gentlemen. That decision W'as passed on 
the 22nd of December 1840, and on appeal from it the judge con- 
firmed the decision on the 27 th of July 1841. The money having 
been paid to Munhurrun Lall, without institution of a suit against 
Shaik Thawur Ali, hence Thawur Ali instituted this suit for the re- 
covery of the unpaid portion of the loan taken by the original appel- 
lants (defendants,) for which they granted a bond. 

The defendants (appellants,) in their answer, alleged ; the bond had 
been discharged, by making over to Shaik Thawur Ali, the plaintiff 
(respondent,) the receipt for rupees 996, given to them by Joykishen 
Lall for the money taken by nim, and the remainder by a araf*t on 
their banker, and the bond was returned to them. 

The plaintiff, in his replication, denies the delivery to him of any 
receipt of Joykishen Lall, as a set-off in part payment of the bond, 
and alleges Mr. Anderson having expressed a wish to discharge the 
bond for rupees 5,000, it was sent for, oq reaching his hands, Mr. 
Anderson asked for it, on handing the bond to him, he took and 
locked up the bond in his box, paid the amount of rupees 4,000 of 
the loan, and said the remaining ruj>ee6 1,000 would be adjusted on 
the arrival of Mr. Cosserat, who was then absent, but it has never 
been adjusted, and is still due. 

The principal sudder ameen, on the 28th of June 1843, passed a 
decision in favor of the plaintiff, on the grounds: the decisions,^ 
under dates 22nd December 1840 and 27th of July 1841, establish 
the claim aghinst the defendants. 
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From this decision the defendants appealed, urmng : Joykishen 
Lall, the son of Manhurnui Lall, having embezwed the sum of 
rupees 996, that sum was deducted from me loan, and the remain- 
der was paid. The nonsuit decisions are no proof in this case. 

The respondent answered, the nonsuit decisions satisfactorily 
prove his claim. 

The appeal case was transferred to this court for trial. On pe- 
rusal of the papers, the receipt of payment of the debt to Munhurrun 
Lall, on which the respondent grounds his suit in conformity to the 
instructions conveyed in the decisions of nonsuit, was not filed, nor 
called for. The investigation thereby was deemed incomplete. There- 
fore the decision of the principal sudder ameen was reversed, and 
the case returned for re-investigatibn : to call on the plaintiff to file 
the receipt, to ascertain the correctness thereof, and that it be written 
on a proper stamp. To call from the record office the nuthee of the 
nonsuit case, to peruse the same in order to gain, if possible, the 
trutli of the litigation. To call on the appellants to file the bond for 
rupees 5,000, to ascertain whether the deduction on account of the 
amount said to have been embezzled by Joykishen Lall was admit- 
ted thereon, and under what circumstance was the bond delivered 
up, and received. 

After re-investigation of the case, the principal sudder ameen 
passed the following decision. The receipt of Munhurrun Lall has 
been filed and proved. The defendants were called on to file the 
bond for rupees 5,000, which they state had been torn up. For the 
deduction required by the defendants there is no documents, and the 
evidence of witnesses adduced by the defendants on that point is 
not to be depended on ; therefore, decree for the plaintiff (res- 
pondent) 

The defendants appealed, urging : the bond called for had been 
torn up, when the plaintiff deducted the sum of rupees 996, and 
took the remaining amount of the loan, and returned the bond. 
The suit of the plaintiff is inadmissible. 

Respondent filed no answer. 

Court. 

The grounds of pleading of the defendants in this suit are dissimi- 
lar to those in the former, or nonsuit case. If the defendants had in 
reality taken a receipt from Joykishen Lall for the sum or sums em- 
bezzled by him, and that receipt was made over to Shaik Thawur 
AK, in part payment of the loan of rupees 5,000, those circumstances 
would nave been indubitably pleaded in that, as in the present suit. 
The insertion thereof in the pleadings of the present suit, seems to 
have been gleaned from the evidence of witnesses given in the 
former eftse, which evidence exceeding the bound of pleadings 
evinces the witnesses had been tutored, and the evidence cannot be 
depended on ; and the evidence of witnesses in the present suit js simi- 
lar thereto, and cannot be depended upon. Fi^om the deviation of 
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the pleadings in the present suit to that in the nonsuit case, which 
are filed in this case, and the pleadings in the present suit, or in 
that of former suit making no mention that Munhurrun Lall was 
security, and responsible for any speculation effected by Joykishen 
LalL Hence the set-off required bjr the defendants cannot be admit- 
ted. Therefore, ordered, the decision of the principal sudder ameen 
be affirmed, and the appeal dismissed, with costs chai’geable to the 
appellants. 


The 20Tn Februaby 1850. 

No. €14. 

Regular Appeal from a decision * passed by Moulvee Syud Munneerood- 
deen Hossein, Moonsiff of Mowah^ dated 2\st of February 1848. 

Radei Singh, (Defendant,) Appellant, 
versus 

Hurbuksh Singh, (Plaintiff,) Respondent 


The respondent instituted this suit to recover the sum of Compa- 
ny’s rupees 28-9, being the principal of arrears of rent due from the 
appellant on 4 beegahs of land, situate in village Jurawulpore, per- 
gunnah Hagypore, from 1252 to 1255 Fuslce. 

Purport of the plaint is : that one of the proprietors of the afore- 
said village, named Rajkoomar Singh, took from the respondent a 
loan of 50 rupees, and granted a bond under date 15th of Bysakh 
1251 Fuslee, and, for payment of interest thereon, made over the 
produce of the 4 beegahs of land under the appellant’s cultivation, to 
be paid him annually until the debt was discharged: agreeable thereto, 
in the year 1252 Fuslee, the appellant paid to the respondent Com- 
pany’s rupees 8, and has failed to make any payment since ; hence 
the suit at the rate of rupees 2 per beegah, with interest thereon. 

The answer to plaint alleges : that the pottah of the proprietor 
under which he holds the 4 beegahs of land, fixes the annual rent at 
rupees 6 only ; agreeably to which he has annually paid to respond- 
ent (plaintiff,) from 1252 to 1254 Fuslee, for which the rec^ts of 
the putwarree aire forthcoming, and that 1 rupee for 1255 Fuslee 
was paid, but for which no receipt was given. 

The moonsiff decreed in favor of respondent (plaintiff) to the ex- 
tent of rupees 16-9-6, on the groimds: the receipts filed by the de- 
fendant (appellant) were denied by the putwarree to be his hand- 
writing ; and that the rent at rupees 2 per beegali was erroneous, it 
was fixed at rupees 1-8 per beegah, according tliereto the decree is 


The appeal from this decision alleges: the decree in favor of 
plaintiff is not valid on the mere statement of the putwarree, he 
being only one witness. It was requisite for the moonsiff to have 
made enquiry, whether the receipts were or not written by the put- 
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warree^ wliich not having been done, hopes such enquiry will be 
effected. 

COUET. 

On the putwarree’s denying the receipts, filed by the defendant, 
to be his handwriting, the moonsiff should have called on the de- 
fendant to prove the rents had been regularly paid agreeably to the 
receipts, and that tlie receipts were in the handwriting of the put- 
warree, by adducing three or four ryots with their receipts, that 
they might be compared with those of the defendants to ascertain 
their correctness or otherwise ; and to call for the several jumma- 
wasil-bakee accounts of the village to ascertain from them what 
were the payments made and what the balance due. This not hav- 
ing been done, shews the investigation is incomplete. Therefore, or- 
dered, the decision of the moonsiff be reversed, and the case be re- 
turned for re-investigation on the points above indicated. 

The 20th Febkuary 1850. 

No. 228. 

Regular Appeal from a decision passed hy Mouhee Syud Aseem Alice 
Khan, Moonsifof Dulsing Surae, dated 29th of February 1848. 

Eshurdutt Singh, Bondoo Singh, and Gobind Singh, (Defendants,) 

Appellants, 

versus 

^ Luttoor Singh, (Plaintiff,) Respondent. 

This action was for the sum of Company’s rupees 15-10, the 
value of thatching grass. The plaintiff declares himself the lessee 
of village Nawarrah Boozurg, pergunnah Sureisa,’ from which he 
had laden five carts with thatching grass and despatched it to his 
own house at Bishenpore Sona: when the carts had reached the 
ghaut Bishenpore, the defendants brought a crowd of people, pillag- 
ed the carts, and carried away the thatching grass. 

The defendants, Doondhve Singh and Boochye Singh, in their 
answer, allege the plaint to oe false ; they never forcibly carried away 
the thatcliing grass, and if it had been forcibly carried away, a com- 
plaint wquld have been lodged in the foindaree. 

Eshurdutt Singh, Bondoq Singh, and Gobind Singh alleged: half 
an anna of the village is leased to the plaintiff, and the 4 beegahs of 
kuroor (or thatching grass land) is distinct from the plaintiff’s lease. 

In 1253 Sie plaintiff cut and carried away 2 beegahs of 

thatching gilp^ : when about to complain, he promised to pay the 
price thereof. In 1254 Fuslee, he a^n cut and carried the thatch*^ 
ing grass: when about to sue him, he in anticipation instituted tliis 
suit. 

The moonsiff decreed in favor of the plaintiff, on the ^unds : 
that the defendants filed a list of witnesses, but on issue ot the sub- 
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poena^ the witnesses were not pointed out and they have not adduc- 
ed them. The evidence of the plaintilTs witnesses has proved his 
claim against Eshurdutt Singh 5 Bondoo Singh, and Gobind Singh ; 
but as no proof is adduced against the other two defendants, they are 
exempted from liability, and the decree is against the three defend- 
ants abovenamed, with costa. 

The defendants appealed from this decision, urging: until the 
carrying away the property by forcible means be not established in 
the foujdaree, the price thereof cannot be sued for. The kuror 
land is distinct from plaintid‘’s lease : the grass therefrom the plain- 
tiflp carried away in the years 1253 and 1254 F., which was not 
enquired into by the moonsiif. When the subpcena for the -witness- 
es was issued, the witnesses yfeve not then attainable : a period of 
fifteen days’ delay was therefore requested for the purpose of adduc- 
ing them, which was not acceded to. 

Court. 

There is no dependance to be placed on the evidence of the 
plaintifTs witnesses, who deposed that the circumstance of carrying 
away the property by force was intimated to the thannah Tuchpore, 
that a burkundaz came and placed the thatching grass in the defend- 
ants’ possession and took a receipt for the same. Now, this evidence 
exceeds the plaint and replication, for there is no mention of such 
circumstances in either of those pleadings : hence it leads the mind 
to suspect the witnesses were tutored to give their evidence to 
circumstances which were not conceived at the time of writing out 
the pleadings. The real dispute is, whether tJie thktchiilg grass 
appertains to the plaintiff or defendants (appellants.) The plaintiff 
should have been called on to file his lease and prove the validity 
thereof by the subscribing witnesses thereon, for the plaintiff alleges 
he was lessee of the whole village, and the defendants allege they 
had leased to the plaintiff half an anna only of their share in the 
village, and that the thatching grass land was distinct from the 
plaintiff’s lease, and that he had secretly cut and carried off the 
grass from their land. And the defendants should have been called 
on to file the plaintiff’s kubooleut of their lease; and an ameen 
should have been deputed to ascertain what land had been leased 
to the plaintiff, and whether the kuror land, from whence the grass 
was cut, was within or excluded from ^e plaintiff’s lease. Tliese 
measures not having been taken by the moonsiff, his investigation is 
incomplete. Therefore, the decision of the moonsiff is reversed, and 
the case returned for re-investigation on the points above indicat- 
ed. The amount stamp of the appeal plaint be returned to the 
appellant. 
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The 22nd Febbuaby 1850. 

No. 238. 

Regular Jppealfrom a decision passed by Moulvee Syud Aseem Alice Khan, 
Moonsiff of Bulsing Surae, dated 7th of March 1948. 

Raj Koomar Raee^ (Defendant^) Appellant, 
versus 

Musstn. Raj Bnnsee Koonwur and Phool Koonwur, (PlaintiflPs,) 

Respondents. 

This suit is instituted to recover the sum of Company’s rupees 
147-14-3, being the principal and. interest of arrears of rent on the 
cultivation of 6 beegahs and 15 bi^was of land in cash, and other 
lands in kind and syer, situate in village Hursingpore, pergunnah 
Surirsah, from 1246 to 1253 Fuslee. The plaintiff is proprietor 
of the whole village : the ryuts not paying their rent, he therefore 
sues, agreeably to the putwarree’s accounts. 

The defendants answered that Takoor Race and Sunder Race 
have no concern in the cultivation, the whole 6 beegahs 15 bis was 
are carried on by Raj Koomar Raee, at an annual rent of rupees 
19-5-9, the rent of which has been paid from 1246 to 1253, some 
on receipts and others not, but which will be proved by witnesses. 
The bhowlee being on low' land, nothing has been obtained there- 
from owinw to inundations. The mow^ and kutul trees, being 
within the land rented on cash payment, the plaintiffs have no claim 
for distinct rent thereon, and the bel tree was cut and carried away 
by the plaintiffs. ^ 

The moonsiff passed a decision in favor of the plaintiffs, on 
grounds : the evidence of the plaintiffs’ witnesses proved their claim ; 
the plaintiffs had given credit for a larger sum than the amount of 
the receipts filed b^ the defendant 

From this decision Raj Koomar appealed, urging: the putwaree 
adduced by plaintiffs was appointed in the year 1252 Fuslee, yet 
he filed accounlis from 1246 to 1253 Fuslee, and deposed to the 
truth thereof ; surely at should not be depended on. It was neces- 
sary tlie former putwaree, who is still alive, should have been 
adduced to prove his accounts. His witnesses proved the trees were 
on tlie land for wlilch he pays cash rent ; it is not just to make him 
pay rent twice. ^ 

COUBT. 

Fr^^an examination of the pottah and kubooleut, they appear 
to ]^e Counterparts of each other, and although there is ho specifica- 
tion regarding the rent of the trees in either of the documents, yet 
from the evmence of tlfie witnesses it seems to be customary for 
"the proprietor to levy his half share, from the trees, as distinct rent 
to that of the lan4 J^id the witnesses proved that the appeUant cul- 
tivated bhowlee adjoining to their own. The appellant did not file 
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my list of witnesses to prove the payments of those rehts^ for 
which be obtained no receipt It would seem the appeal was pre^ 
ferred to delay payment of his rents. There appearing no cause for 
impugning 4he decision of the moonsiff^ therefore^ ordered, that 
the decision of Uie moonsiff* be affirmed, and the appeal be dismiss- 
ed, with costs of both courts chargeable to tlie appellant 

The 22nd February 1850. 

No. 251. 

Regular Appeal from a decteion passed hy Mouhee Syud Azeem Alice 
Khauy Moonsif of Balsing Surae^ dated 2nd of March 1848 . 

Nawaz Raee and thirteen others, (Defendants,) Appellants, 

versus 

Raje Bunsee Koonwnr and Pliool Koonwur, (Plaintiffs,) Respondents. 

This suit was instituted to recover the sum of Company’s rupees 
297-12-7, being principal and interest of arrears of rent, on 8 bee- 
gahs of rhakaunt and syer, situate in village Hursingpore, per- 
gunnah Sureisa. The plaintiffs are proprietors of the whole village : 
the defendants, ryots thereof, having fallen into arrears of rent from 
1246 to 1252 Fuslee, as shewn in the putwaree’s account, which they 
have signed as correct, and not discharging it, they accordingly 
thereto sue for the rent. 

The defendants, in answer, deny the plaint in toto^ and hope an 
ameen may be deputed to ascertain whether they had any cultiva- 
tion whatever. ^ • 

The moonsiff decreed in favor of plaintiffs, on the grounds : the 
evidence of the plaintiffs’ witnesses proves the plaintiffs’ claim. That 
the defendants were called on the 3rd of May 1847, to deposit the 
fees of the ameen, who was to be deputed to make the necessary 
enquiry on their part, but have not made the d^osit to this day. 

The defendants appealed, urging: the plaintiffs’ suit is contrary to 
Construction No. 807, two witnesses were adduced by the plaintiffs, 
one their own servant, and the other a putwaree, who was appoint- 
ed in 1252 Fuslee, hence their evidence is not to depended,^ upon. 
The fees for the ameen were tendered by their attorney but not 
taken, owing to, the period having elapsed. 

Court. • 

^With respect to the objection m*ged by the appellants that the 
suit is contrary to Construction No. 807^ not having been urged in 
the pleadings of the first instance, cannot be taken cognizance of ap- 
peal. The appellants, as defendants, were directed on the 3rd of 
May 1847, to deposit the fees on account of ^een, who was to be 
deputed to make the necessary enquiry at their own request, not 
having deposited the money for near ten months, the decision’ 
having been passed on the 2nd of March 1848, is also unfavorable to- 
wards diem, out the circumstance of causing the defendants to sign 
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tli6 account is correct, and that by the pen of another person is 
irregular and suspicious, and ought not to be admitted, as creating 
a bad precedent The moonsiff should have called for origin^ 
jumma-wasil accounts, and ascertained from them whether the de- 
fendants are actually cultivators of land, and, if so, what balance is 
due from them: not having done so, the investigation is incomplete. 
Therefore, the decision of &e moonsiff is reversed, and case returned 
for re-investigation on the points above indicated. Amount of stamp 
of appeal plaint tabe returned to plaintiff! 

The 23b1) Februaby 1850. 

No.* 2^2. 

Regular Appeal from a decision passed by Pundit Dataram, Moonsiff 
of Teighra and Beegoo Surae, dated ^th of March 1848. 

Bugwunt Ram and Musst. Bugwuntee Koonwur, (Defendants,) 

Appellants, 

versus 

Girdharee Lall and three others, the heirs of Nuwazee Lall, 
deceased, (Plaintiffs,) Respondents. 

This was to recover the sum of Company’s rupees 15-3-1, being 
principal and interest of surplus revenue paid into the collectorate 
on account of village Mooksoospore, pergunnah Boosaree. 

The plaint states ; the village is in three shares of one-third por- 
tion each, being in possession of the respective sharers, who pay the 
revenue thereof s^arately into the collectorate, yet the village is 
borne on the books of the collectorate as joint property. The plain- 
tiffs have regularly paid their revenue of one-third share into the 
collectorate, but the sharers of the other two portions having failed 
to pay their revenue, they, the plaintiffs, were induced, to prevent 
the village being put up to sale for arrears of revenue, to discharge 
the balance annually from 1246 to 1253 Fuslee, on account of the 
defendants, which surplus payments amount to rupees 74-4-4, and 
interest thereon rupees 40-14-9. On demanding the amount of the 
moneys the defendants put it off from day to day, hence the cause 
of this suit 

The answer of Bugwunt Ram and Musst Bugwuntee Koonwur, 
proprietors of one-third sliare of the abovementioned village, allege : 
that they leased their share to the indigo factory at Mujhole, as ^ 
back as 1248 Fuslee ; it having been stipulated in the lease that we 
lessee was to pay the revenue of Government into the collectorate; 
and agreeably to which the gentleman of the factory has paid the 
revenue of that, their share of the revenue, into the collectorate of 
Monghyr. ^ It was necessary that the plaintiffs should have includ- 
ed the lessee as defendant 

The defenidants of other one-third share of the abovemention- 
ed viUage allowed the ease to go by default 



ZILLAH TlftBOOT. 


41 


Themoonsiff decreed in favor of the plaintiffs^ on the grounds : 
from the twenty-nine receipts filed hy the plaintiffs it is proved the 
defendants are mdebted to tne plaintimi the amount surplus payments 
of revenue claimed by them^ therefore decreed against all the 
defendants. 

The defendants of one-third share of the villagOj who answered 
the plaint^ being dissatisfied iyith the division appealecb urging: that 
the moonsiff made no enquiry what revenue had been paid into the 
collectorate by the sharers of each share or division. They were 
endeavouring to obtain from the Monghyr collectorate an account of 
the distinct payments of revenue^ \raen the moonsiff decided the 
suit without calling on either paAy to file such requisite accounts 
for the correct judgment of the £ase. 

Court. 

In a suit of this nature^ it was requisite for the plaintiff to have 
filed an account^ shewing the amount of revenue paid on account 
of eacli division of the village ; for the aggregate amount of the re- 
ceipts filed by the plaintiff^ may exhibit a surplus amount of revenue 
had been paid by him beyond his quota of the revenue, yet on ac- 
count of which division of the village is not ascertainable. It was 
necessary for the moonsiff to have called on both parties to file an 
account of the annual payments made into the collectorate, and also 
to file the receipts of each distinct payment, from which some clue 
may have been obtained as to what portion of the revenue had actu- 
ally been paid by the sharers of each distinct division. The moon- 
sin not having called for such accounts shews the investigation to 
be incomplete. The moonsiff having, moreover, passed a decree against 
all the defendants,, when the two portions of defendants are avowed- 
ly distinct, and their different liabilities ascertainable, the decree is 
contrary to Construction No. 849, dated 20th of December 1833. 
Under the above circumstances, the decision of the moonsiff is revers- 
ed, and the case returned for re-investigation on the points above 
in^cated. 


The 23rd February 1850. 

No. 519. 

Regular Appeal from a decieion paeeed by Moulvee Niamut Alee Khan, 
Principal Sudder Ameen of Mozufferpore^ dated 22nd of July 1846. 

Musst. Minrinzin Koonwur, (Defendant,) Appellant, 
vereue 

Mindernaraen Singh and Boopnaraen Singh, guardians of Deepnaraen 
Singh, their minor brother, (PlaintiK,) Respondents 

The action is laid at Gomnany’s rupees 2,241*9-5, and the suit 
instituted for possession ana commutation of the names of the 
plaintiffs, in the records of the collectorate of 1 alma, % gundahs, 2 
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cowree 3 ^ 1 krant within 2 amias .portion of tlie whole village of Gun* 
heepore Beijah« and the same portion in village Jurbooa^ pe^unnah 
Jukulpore* The share of the demised husoand of the defendant^ 
Musst Minrinzin Eoonwnr devolves to the plaintifis, but the widow 
will not relinquish her claim thereto, although she is entitled to mere 
support during her existence ; having been led away by the collu- 
sion of the other defendant, Nursingnaraen Singh, to withdraw from 
the family compact and residence, he is therefore included as de- 
fendant in the case, 

Musst Minrinzin Eoonwur alleged, that her husband had se- 
parated from the plaintiffs, whereby she w'as entitled to retain pos- 
session until her demise. « 

Nursingnaraen Singh denied collusion with the widow, but stated 
she had a right to possession of the property of her demised 
husband during her existence, and that, after her demise, he had 
an equal claim with the plaintiffs to a portion of the property. 

The principal sudder ameen decreed in favor of the plaintiffs, 
on the grounds : the evidence of the plaintiffs’ witnesses had proved 
their plaint, and the defendant had not filed any documental proof 
that her husband had been separated from the family compact. 
Costs chargeable to the defendants. 

The widow, defendant, appealed from this decision, urging tliat 
sundry documents had been filed in proof of her husband^ separa- 
tion from the plaintiffs, which have not been taken into considera- 
tion by the principal sudder ameen. 

A petition having been filed stating the demise of the appellant, a 
proclamation was issued and stuck up against her late residence, 
and also proclaimed by beat of drum in the village, for the atten- 
dance of her heir or heirs in person or by attorney, to prove their 
relationship to the demised, and for the purpose of carrying on the 
suit The proclamation was issued on the 24th of December 1849, 
and no person having came forward to prove relationship to tlie 
demised widow, appenant, to this date, the 23rd of February 1850, 
the appeal was directed to be struck off the file in conformity to 
Section 1, ActXXDL of 1841, 

The 23rd February 1850. 

• No. 518. 

Regular Appeal from a decieion passed by Mouhee Niamut Alee Khan^ 

Rrindpal Sudder Ameen of Mozujferpore^ dated 22nd of July 1848 . 

Nursingnaraen Singh, (Defendant,) Appellant, 
versus 

Mindemafaen Singh and Bhoopnaraen Singh, guardians of Deep- 
naraen Singh, their minor brother, (Plaintifra,) Respondents. 

Th^s is an mpeal from the decision passed by the principal sudder 
ome^ in case No. 519; dn the plea that the principal sudder ameen 



ZIU.AH TIHHOOT. 


43 


had Ttnjastl;^ taxed him conjointiy with the principal d^ndant, 
Masst Minrinzin Koonwur, with the costs of suit, to which he was 
not liable, and from which he hoped to be exonerated, not having 
opposed the pluntiffs. 

COUBT. 

On pomaal of the papers, it appears from the evidence of wit* 
nesses that Nursingnaraen Bingh, after the demise of the other 
defendant’s husband, colluded with the widow and caused her to 
separate from the family compact, by her withdrawing to another 
residence. This shews he caused the dissension. Therefore, order- 
ed, the appeal bo dismissed, and the decision of the principal sudder 
ameen be amended, insomuch that the appellant be chargeable with 
his own costs and half of the costs of the plaintiffs. 

The 25th Febbuabt 1850. 

No. 260. 

Regular Appeal from a deewion paaied by Moulvee Syud Munneerood- 
deen Rosaein, Mootuiff ofMowak, dated 7th of March 1848. 

Rugbcer Singh and Buchah Singh, (Plaintiffs,) Appellants, 

veraua 

Dookit Singh alias Sookram Singh, vendor, and Rooshee Singh, 
purchaser, (Defendants,) Respondents. 

The action was laid at Company’s rupees 43-0-6, and the suit the 
right of pre-emption of 2 annas, 12 gundahs, 2 cow^s within 4 annas 
division of the whole 16 annas ot the v^age Singurah Boozurg, 
chukla Gorejole, pergunnah Beesarah. 

In tins case if will suffice to state that the moonsiff, on the 
grounds of the plaintiffs having established the several points and 
proved their claim, but a plaintiff in another case No. 163, having 
also proved his right of pre-emption to the same property, tWefore, 
agreeably to law, decrees an equal portion of one-third of the pro- 
perty to each of the plaintiffs ; that is.two-third to the plaintiffs in 
this case, and one-third to the plmntiff in case No. 163, and that they 
do, within one month from this date, severally deposit into court 
their respective proportion of the purchase money, when they will 
be entid^ to possession. • 

From this decision the plaintiffs appealed, urging: they had a 
ri^tful daim to the whole property sued for, and in the meandme 
d^sited their quota of the purchase money. Ultimately the plain- 
tiffs and the defendant, purchaser, adjusted the litmtion between 
themselves ; and both parties filed petitions to that effect. 

The court, on enquiry, being satisfied that the petitions were duly 
filed by the respective parties themselves ; and on enquiry from the 
treasurer of the court, whose report is filed, that the puuntiffs of 
both cases Wd deposited* their respective proportions of the purchase 
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mon^y; and that the defendant^ Kooshee Singh, had taken the 
whole amount of purchase money out of court, therefore, ordered, 
as Ihe case had been adjusted between the parties themselves, that 
it be struck gS tlie file. 

The 25th Februart 1850. 

No. 261. 

Regular Appeal from q, decision passed hy Mouhee Syud Munneerood^ 
deen Hossein, Moonsiff of Mowah^ dated 1th of March 1848. 

Bassee Singh, (Pldntiff,) Appellant, 
versu^ 

Dookit Singh alias Sookram Singh, vendor, and Kooshee Singh, 
purchaser, (Defendants,) Respondents. 

This suit is similar to case No. 260. The moonsiff decided both 
cases under one decision, as detailed in case No. 260. This appeal 
from the decision of the moonsiff is grounded on the same plea as in 
the case No. 260, and the whole resmts the same as in that case. 
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Present ; H. T. Ii(AIKES» Esq., Judge. 

The 1st February 1850. 

Case No. 23 of 1849. 

Appeal from a decision ef Roy Hur^ Chunder Ghose, Principal Sudder 
Ameen, passed on th€ 26 M of February 1849. 

Baboo Ramruttun Rpy, (Plaintiff,) Appellant, 
versus 

Bholanath Roy, W. N. Hedger, and Byekuntnath Roy, 
(Defendants,) Respondents. 

Claim, for Company’s rupees 825-2-l«8-10-4, being the amount 
of an accepted draft for rupees 500, with interest 

Plaintiff states that the draft purports to have been made by 
Bholanath Roy, in favor of W. N. Hedger, and accepted by Bye^ 
kuntnath Roy ; that he purchased it from Mr. Hedger, and, being 
unable to realise the amount from the acceptor, he brought this 
action against all the parties to the instrument. 

The only defendant who filed a reply was Byekuntnath Roy, 
who alleged that the draft had not been properly protested accord- 
ing to custom, and also that it had been given to Mr. Hedger, in 
anticipation of professional services to be rendered by him for the 
defendant Bholanath, in the Sudder Dewanny Adawlut, which 
services having never been performed, the defendant had demanded 
the return of the draft He also pleaded that plaintiff had brought 
this action in collusion with Mr. Hedger. 

The principal sudder ameen, on me .circumstances represented 
by ByeKuntnath, called upon plaintiff to prove that Mr. Hedger 
had rendered the alleged professional services agreed upon, and on 
his inability to establim this fact, dismissed the claim. 

From this decision the plaintiff has appealed. I observe that the 
instrument is a common draft or hand^ote made by Bholanath 
Roy, in favor of*W. N. Hedger, Esq., or order, on Baboo Byekunt- 
nath Roy Chowdree, for payment of five hundred rupees, at three 
months after date, and dated 13th of September 1842, accepted 
according to its tenor by Byekuntnath Roy Chowdree, on the same 
day, and protest registered on the face of it by public notary, cni 
the 16th of December of the same year. 

It is endorsed by Mr. Hedgmr, and a stamp affixed to it on tbo 
30th January 1845. 
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. The oUeetion urged by the defendant, who replied, was, want of 
'eoQsiderattOD received from the payee, or party in whose ihvw the 
draft was made. I am of ophuon this omection cannot be urged 
to the detriment of a third party now holding the draft, and mat 
the principal sudder ameen was wrong in calling upon pluntiff, tiie 
holder of the draft, to prove that proper consideraticm had been 
given for it to the maker. I therefore reverse the decision of 
the lower court and decree plaintiff (appellant) to recover the amount 
of the draft and expense of tn*ote8t, with interest, up to date of 
decree, from 16th of December 1842, and interest on that amount, 
till payment, with all costs of bo^ courts, and to recover the same, 
jointly or severally, from the deftmdants. * 

The 6th Febbuabt 1850. 

Case No. 24 of 1849. 

Appeal film a deeieion of Roy Hurro Chunder Ghote, Principal Sadder 
Ameen, paeeed on the 23rd of March 1849. 

Nilcomnl Baneijee, (Plaintiff,) Appellant, 
vernu 

Hurreemohun Sircar, Bmmomye Dossee, and Rajcoomaree Dossee, 

widows of Bolaram Ghose, deceased, (Defendants,) Respondents. 

Plaintiff sues for 1,000 rupees, being principal and interest of 
a bond for money lent to Bolaram Ghose, deceased, husband of the 
defendants Bmmomye and Rajcoomaree Dossee. He also demands 
enquiry into an alleged collusive decree, under which the defendant 
Hurreemohun Sircar now holds possession of certain lands, the pro- 
perty of the late Bolaram Ghose, and pledged by him to plaintiff as 
security for the money lent to him. 

The defendant, Hurreemohun Sircar, denies the genuineness of 
the bond, and states that he has the land under a decree, which was 
appealed against and confirmed, since which time he has been in 
pefu^ul possession; that Ramnarain, the brother of Bolaram Ghose, 
has instigated this action, and had also opposed him throughout tlie 
progress of his suit, but all his objections were overmled. 

The bond was supported by the evidence of two witnesses, and 
the original bill of sale of the property, which, plaintiff asserts, was 
made over to him by Bolaram Ghose in earnest of the morigage. 

The principal sudder ameen observes, in his decision, mat the 
bond is spurious, as it is evidently newly written on old paper, that 
moreotw the two , witnesses, brought to attest it, cannot be relied 
upon, as th^ ^ve no probable reason for having been calted upon 
Ato attest \he d<>cument, and acknowledge having given their evidence 
in icti^ cases. 

Irhe principd sudder ameen also goes, into the question of the 
decree under whi(4 Htirieeihohun holds the land m dispute, ;ind 
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remarks that plaintiff’s possession title do^s iaa^batable 

to Ramnarain, the brother of Bolaram Qhose; that plaint was the 
real party, who has throughout' opposed Hurreemdiun, but th^ 
the decisions proyo the latter’s title, and finally dismisses the plain* 
tiff’s claim. 

The plaintiff appeals from this decision, re-ui^g his pleas as 
stated before the lower court < 

I concur with the principal sudder ameen in considering the bond 
most suspicious, and as I find no single circumstance corroborative 
of plaintifi'’s claim, but, on the contrary, many reasons ^linst it, such 
as neither he nor his &ther coming forward to oppose Hurreemohun 
during his struggles in the cour^ for possession, 1 see no reason to 
interfere with the lower court’s decision. When once the bond was 
rejected, there was no use to go into the question of Hurreemohun’s 
possession of the property. 1 do not see, indeed, how he could be 
made a party in this smt, as the question of his right to hold the 
land CQula only be brought to issue by the plaintiff’s attaching it, in 
execution of an award on the bond. A rejection of the bond obvi- 
ated any further enquiry on this score, and therefore all that part 
of the principal sudder ameen’s de&ee must be considered as extra* 
judicial. I msmiss the appeal, with costs. 


The 8th Febbuabt 1850. 

Case No. 25 of 1849. 

Appeal from a deeuion of Spud Oeman Alice Khan, Additional 
Sudder Ameen, paeted on the 30M of March 1849. 

Ununtram Banerjee, (Defendant,) Appellant, 
vereue 

Joynarain Bhose, Auction Purchaser, (Plaintiff,) Respondent 

Claim to enhanced rent, amounting to rupees 108-13-18, on 15 
beegahs, 15 cottahs, 1 pao, 3 gundahs of land, with arrears. Value 
of suit rupees 369-5-7. 

Plaintiff states himself to be Government purchaser of talook 
Longy, &C., to have measured the land and issued his notices, and 
as defendant holds the above land uid refuses to pay the rent de- 
manded for it, he brings this action. 

Defendant disputes plaintiff’s right ’to enhance, — ^first, on the 
^nnd that the purchase is benamee for the benefit of the old pro- 
prietor, and then that his lands are not liable, as he has held them, 
the fixed rent he mentions, firom his ancestors, who were occupants of 
part, before the decennial settlemeni^ and purchased the reminder 
firom t^ parties who occupied them on rimilar privil^es. Ti^4- 
beegah 15 cottahs is lakhiraj, and cannot be resumed in this suit 

The additional principal sudder ameen decreed the pkintiff the 
righttoenhaoMon 11 beeg^s, 13 cottahs, 3 11 



dahs^ lOjkaj^ ^ ah^; 5>guiidahs, and 

abo ai^ai^cd saikj&rat^of isent, defendant haying 

be^^n nnaye; to.Iuro3nGa^^^^ ^ 

.The d^feh^t haa ajppee}^ a^net this dl^isioi^ He reiterates his 
pleaSj and Quests permission to file^cojpies of certain jummabnndee 
papers of 11^ B. to shew that liis brother’s name is hienfl^ed 
as occdpying 5 beegahs^ 8 cottahs of land at that time. Hd' calls 
attention to the pottos he has filed for the other Itods^ and urges 
he was unable to file the copies of the jummabundee ^apers^ because 
tliOT were filed with other proceedings. 

1 observe that the defendant rests his claim to exemption from 
enhancement^ on the pleas of lon^ continued possession, and pay- 
ment of the rent he specifies. He* calls himself a khoodkasht 
kudeemee” ryot, and therefore coming under the exceptions of Sec- 
tion 27, Act XIL of 1841, when the estate was sold. 

The jummabundee papers, he alleges, will prove the possession of 
his brother in 1100 over 5 beegahs, 8 cottahs, and that he, as his 
brother’s Imir, has succeeded to his rights; that for the remainder of 
the land he holds pottahs grant^ to his brother or himself, after 
purchase of the jotes. 

With reference to these pleas, it appears to me that the appellant 
has offered no good reason ibr not filing copies of the jummabundee 
papers in the lower court It is no" excuse for him that these copies 
were then elsewhere, as he could have procured other copies of the 
papers* I cannot therefore now receive these papers, as the other 
side has^had no opportunity of calling them in question, or of com- 
paring their purport or correctness with the originals, which, it is 
notorious, are full of erasures and alterations and unau(henticated. 
Such evidence, therefore, as these papers could afford appellant, is 
not now available. 

Of the pottahs he has filed, only one is previous to the perpetual 
settlement, and that is only the pottah of a farmer, whose int^i^st 
must have been restricted and has long since lapsed. No lease granted 
by him can be now valid. I therefore see no reason for interfering 
wjth the decision of the lower court, and dismiss this appeal. 

The 19th Febeuary 1850. 

Case. No. 26 of 1849. 

Jpp0alfrim a deeisim qf Roy Hurro Ckunder GhonOt Principal Suddcr 
Ameen, priced on the 9th of April 1849. 

Nuhokoomar and P|rpssonokoomar Mookerjee, heirs and represen*^ 
tatives Rkmmohun Mookerjee, (Plaintiffs,) Appellants, 

verme 

: : ; ^ Muddunmohun MnHick, (Defendant) Respondent. 

for recovery of Ckmipany’s rapees 921 - 9 - 6 , principal 
aailntecest, due on bohd.' * ; ' . 
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Tine 'plaint sets fortibi th4t defetid<knt in 

this suitj borrowed from pliunHff (fhther of appellants) the sum of 
Sicca rupees 432» and executed a lK)nd on the 23rd of July 1833, 
at his lo^in^ at Kidderpore, covenanting to repay the loan^ with 
interest^ within three months^ pledging verbally also as collateral 
security for the debt^ 1 cottah^ 1 pao of land in Entally Dhce 
Punchawongong^ purchased by him at public auction^ the bill of 
sale of which, he men made over to plaintifr. A suit had once be- 
fore been instituted for this money, but was struck off on default, 
and this action was now brought to compel payment. 

The defendant denied the execution of any bond, or having ever 
gone to plaintiff’s lodging at Kidderpore, and stated that the land 
alluded to, is still in iiis possesion, but this suit is brought at the 
instigation of Rammohun Mullick, who was at one time banian 
of the collector, and exercised groat influence over the subordinate 
oflicers, through whose instrumentality he had probably obtained 
possession of the bill of sale said to have been pledged in this 
matter; that he defied them to produce the receipt book of the 
collector’s office, which would prove his statement to be true. He 
also drew the court’s attention to the fact, that plaintiff in his former 
suit had called himself resident of one place, and now described 
himself as residing in another. 

The principal sudder ameen remarks first, upon the length of 
time which has elapsed since the alleged bond was executed before 
any suit was instituted against the defendant, and the inability of 
the plaintift* to explain why he has described himself as a resiaent 
of Sobhabazar in one case, and of Jorasanko in* the present; that 
he has moreover stated himself to have been a toll darogah at Kid- 
derpore, a fact which is contradicted by the records or the collec- 
tor’s office, wliich shew that at the date of the bond another person 
was darogah at that place ; that the bond itself has apparently had 
additions made to it, and does not in itself contain any allusion to 
land mortgaged as security for its ultimate liquidation. Moreover, 
the plaintiff could only produce two of the subscribing witnesses 
(who are quite illiterate,) and neither the writer of it, nor the rest 
of those whose names are attached to the document, while the 
evidence of two others, who describe themselves as present when 
the deed was executed, rather corroborates the defendant’s state- 
ment, as they admit themselves to be tBe servants of Rammohun 
Mullick, and assert that the bond was written in his cutcherry. 
Plaintiff’s statement and the testimony of his witnesses being at 
variance on so many points, the principal sudder ameen deemed it 
conclusive of the unfounded nature of plaintiffis claim and dis- 
nuss^ it 

The plaintiff has appealed, but has urged nothing new ; and after 
considering all that he urged in the lower court, 1 cm only come 
to the same decision as the principal sadder ameen, and therefore 
dismiss this appeal 
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19th Febbitabt 1850. 

Case Ka 27 of 1849. 

Jppeal /hm a deciiion of Roy Hurro Chunder Ghoae^ PHneip^i Sud^ 
dmeen, paoMod on the \Zth of April 1849. 

Phurm Doss Baneijee, (Defendant^) Appellant, 
oereue 

Joy Narain Bose, Auction Purchaser, (PlaintifF,) Hespondenl 

Suit to enhance rent on 62 beegahs, 5 cottahs, 2 pao of land 
agreeably to rates specified in a notice issued under Secuon 10, 
gulation V. of 1812. Value of laid at rupees 1,409, annas 10, 
gundahs 17, cowree 1. 

The . plaintiff states himself to be the auction purchaser of the 
talook in which the lands are situated, and that he has issued the 
notices oh defendant required by law, and that the rates are therein 
specified. 

The defendant disputes the legal tight of plaintiff to enhance — 
first, because he is the benamee” purchaser on account of the old 
proprietor, next, that the land he holds is included in the jumma- 
Djindee” of 1190 B. S.. and since purchased by his ancestor, and 
lastly, that he only holds 33 beegahs, 13 cottahs, 9 chittacks in six 
difierent mouzahs, and has always paid a rent of Sicca rupees 
126-2-16-1, and that this rent is not now liable to enhancement. 

The principal sudder ameen observes that the plaintiff satisfac- 
torily proved the issue of the required notice, and that the defendant, 
in support of his defence and allegations, could only produce pottahs 
of the late proprietor in the years 1226 and 1227 B. S. and only 
after long delay a set of dakhilas” extending from 1190 B. S., 
which the principal sudder ameen stigmatised as evidently spurious 
ancLprepared for the purpose of filing in this suit 

The principal sudder ameen also rejected the 6bjections of defen- 
dant regarding his not holding some part of the lands, as no claimant 
had come forward, and the ameen deputed for the purpose reported 
the holding of defendant to consist of 54 beegahs, 15 cottahs. On this 
quantity of land, the principal sudder ameen assessed a rental of 
rupees 278, annas 3, gundahs 9, cowrees 2, according to rat^ shewn 
by other decisions to be fair rates in the neighbourhood. 

The defendant appeals against this decision, but it is clear from the 
investimtion held in the lower court that defendant holds no proois 
of any land which can exempt him from enhancement under the sale 
law. X therefore see no reason to interfere with the decision of the 
lower court, and confirm the same. 
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'FiiE 2l8T Frbbuabt 1850. 

Case No. 28 of 1849. 

Afpeat frm a demimi qfMoulvee Sffud Osman Allee, Add^Honal Princi- 
pal Suddcr Jmeen, passed on the 24th of AprU 1849. 

DarasatooUah Mondol, (son and ropresentatiTe of Ameer Mandal» 
deceased) for self, and a^^guardian of bis minor brother Frasutool- 
lah, (Demdant,) Appellant, 

versus 

Jadub Sirdar, (Plaintiff,) Hespcmdent 

To recover possession of 4 be^hs of land, with ponds and trees 
thereon and mesne profits. . 

Suit laid at Company’s rupees 470, 12 annas, 7 gundaha and 
18 krants. 

The decision of the additional principal sadder ameen, is as follows : 

" This suit was instituted to recover possession of 4 beeg^s of 
land and three dhobas situated thereon, with collections, firom which 
property the plaintiff states he was ejected by defendant’s father.” 

" In his reply, DarasutooUah states that the disputed Ian*! was 
purchased by his father.” r * 

" The defendants, Kasseenath, Eoobeer, and Soobhul, (who first 
came forward as parties interested in the case and were snbse- 
qnentiy made defendants,) allege that one of the dhobas is tb«»ir 
property.” 

“ The evidence of the witnesses cited by plaintiff, and the report 
of the ameen deputed to make 4' local enquiry, prove that the md 
and its appurtenances belong to plaintiff. For mis and other rea> 
sons therefore, I ^ of opinion that the proofs tendered by Darasut* 
oollah and Kasseenath, consisti% only of oral testimony, cannot be 
relied upon.” * 

The additional 'principal sudder ameen then assesses the amount of 
wassilat at that reported by the ameen, and, rejecting the claim set 
up by the opposing parties as untenable in this suit, decrees to plain- 
tiff possession of me land in dispute with mesne profits, amounting 
to rupees 210, 10 annas, 10 pie. 

The defendant Darasntoollah appeals against this decision, urging 
the pleas he put forward in the lower court, and complaining that 
the additional principal sudder aifilben has given no reasons m his 
decision. 

, On turning to the record of the case, I find that the plaintiff sues finr 
possesaon of the land in dispute, as included in what was once 
the subject of a suit between ms mcestor and the then semindm 
His ancestor first procured a decree in the zillah court, and secured 
possession of the properly in execution thm«of. The rillah decirion, 
however, was revived by the then court of appeid, and the psir ti" 4 
inducted to possession dieted to restore the iW, and to acco tmt 
.for the proceeds intermediately appropriated. Finally, while a 
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special appeal was peodinff, the dispnte was settled oyit of opart, 
and a solaiiamah recorded, under., wnieh pla^tiff’s fam3jhaW«ooh’ 
turned to lipld‘ the land. The plainijff, moreover, 
Darasatoollah’s iidbm', having secured Ihe connivance of the cm-| 
tivating vyota of these 4 beegahs, insdgiUed them to withhold dieir' 
rents, and when plaindfF snm diem eommarily- in 'l'2d7, Ameer^ 
Mondul, father of Darasutoollab,' opposed his claim,' dleging a 

S retend^ purchase of the land from one 'Cheedam Joo^, which 
ispute has ultimately given rise to this action. ' > , 

Darasatoollah meets this clmm by maintaining his father’s pur- 
chase of the property from Cheedam Joogee, who first sold 8 annas, 
and then 4 annas. “ 

To support this purchase, defendant has only put in his kubala 
and kubooleuts, or engagements on the part of the cultivating ryots, 
which are, of course, suspicious documents, unless corroborated by 
some other substantid proof, whereas the litigation in which plain- 
tiff’s family has been engaged, enables the witnesses residing m the 
neighbourhood to identify the lands in dispute, as a part of those 
which went into his possession under the first decree, and for which 
wassilat was assessed by the amcen, who held a local enquiry on 
this point under the orders of the coart%f appeal, and the evidence 
likewise goes to shew that plaintiff had possession of these 4 be^ahs, 
till ousted by the defendant The evidence therefore seems to me 
to prepcmderate in favor of pimntiff, and I therefore confirm the 
order of the additional principal sudder ameen, but the written deci- 
sion of , that ofScer is so entirely destitute of reasoning, and consists 
of such general tdrms, that it is impossible to knoW what reasons 
influenced his mind in ^ving this judgment I must here repeat 
that this officer’s mode of recording his decisions' is most unsatis- 
factory. 

The 21st FEBarAET 1850, 

Case No. 30 of 1849. 

Appeal from a decieion of Moulvee Syud Otman Allee, Additional Princi- 
pal Sadder Ameen, paeeed on the 24t& of April 1 849> 

Kasseenath and others, (Defendants,) Appellant^ 

^greue 

Jadub Sircar, (Plaintiff,) Respondent 

This case is precisely the same as No. 28, decided this d^. Tbe 
appellants decked themselves die owners and occupants of tme of 
the 'three dliobaa claimed by plaintiff They could ^ve no proof of ' 
their jdght, and the witnesses, who reade near the place and ^6 
their 'e'mence, deposed to the possession of die other defendants, 
ai^ that die pimmit appellants had never hcM the dhoba. As dje 
a^llants could not support their clail& by any proof, Idiamiss thm . 
aj^iehl.. 
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The 22nd Febbuart 1850. 

Case No. 29 of 1849. 

Appeulfrm. a decision of Roy Hutto Chunder QJme, Principal Sudder 
Ameen, passed on the 19M of April 1849. 

Knin Chunder Ghosauh (Defendant^) Appellant^ 

. cersus 

Petumber Mookerjee, (PlaintiflF,) Respondent 

The plaintiff states that one Kasseenath, having determined to 
retire from the world and reside at Benares^ divided all his property 
amongst his three sons living and lys grandson Tarakanth^ and went 
to Benares; that 2 annas of a talook^ the share of Tarakanth, fell into 
arrears and was sold^ and that the share of Tarakanth in 37 l^gahs 
of rent-free land, was also sold by the collector to liquidate these 
arrears, and purchased by Sheeb Chunder Banerjee, who sold the 
property to him. To recover possession thereof, he now sues the 
defendants who have ejected him. 

The only party who defended this suit was Ram Chunder Gho- 
saul, who alleges that he bought a decree of Sebukram Ghose, by 
which a mortgage of annag 2-13-1-1 of this rent-free land was 
foreclosed and decreed in favor of the mortgagee against Hurree- 
mohun, one of the then sons of ICasseenath ; that Tarakanth died 
before Kasseenath, his grandfather, and that consequently his rights 
and interests in this property had lapsed long before the sale, and 
therefore the plaintiff’s claim could not be entertained. 

The principal sudder ameen decreed in favor of^laintift, remark- 
ing that the proceedings in the collector’s court proved the fact of 
Kasseenath having divided his possessions amongst his heirs, and that 
Tarakanth’s share of a certain talook having fallen into arrears and 
been sold, his share in the property now in dispute was also dis- 
posed of by the collector to satisfy the outstanding balance; that 
no one had ever objected to the sale proceedings; and that as the 
debt of Tarakanth had accrued during his lifetime, the property 
left by him was legally amenable for it^ and the fact therefore of 
his death having taken place before or after Kasseenath was a point 
of no consequence. 

Ram Chunder Ghosaul alone appeals from this decision, and re- 
peats the pleas he urged before the lower court 

The following appear to be the facts of this case, and the question 
is whether the plaintiff, having purchased theriglits and interests of 
Tarakanth at a sale of his property, sold to realise balances due on 
another estate, has a right to compel restitution from parties in 
possession. 

It appears that Kasseenath Roy divided his possessions equally 
amongst his three sons, Hurreemohun, Kistenmohun, and Inder^ 
naram, and his ^andson Tarakanth, son of his deceased son 
Radha Hohun, On the 13th of September 18^34, a 2 annas share 
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of Tarakanth in a talook was sold for arrears of reventte, and after 
Tarakanth’s death it was discovered that he had'certain rights and 
interests supposed to be a fourth share in 37 beegahs otlakbiraj 
land, part ot the possessions of his grandfather, to which he had 
been inducted dunng his lifetime. This share was sold for a balance 
of the arrears still cStedited against him, and, as shewn in the plaint, 
became the property of the plaintiff, who, it appears, 'did not get 
possession, and has therefore brought this suit against all the parties 
usurping Tarakanth’s rights. .Amongst these, the appellant has 
alone come forward to oppose the plaintiff’s claim, and states that 
he holds, of the 37 beegahs, 12 beegahs 10 cottahs being one-third, 
the share of Hurreemohun, the con of Kasseenath, which Hurree- 
mohim mortgaged to one Sebukram, who procured a decree, which 
appellant purdased and got possession of the land. Appellant 
denies that Tarakanth had any share of this, and if he did, ne died 
before h!s mortgage, and his rightsliad lapsed to his grandfather, as he 
had no other heirs. He also denies that any balances were due from 
Tarakanth, and his vakeel requests permission to file a petition of 
Tarakanth’s widow, requesting the collector to pav her the surplus 
proceeds accruing from the sde of her late husband’s property. 

This fact, namely, that Tarakanth left a widow, shews that ho 
had a representative, even supposing Kasseenath died before him, 
but there can be no doubt that Tarakanth had a 2 annas share of 
this lakhiraj property, as well as of the other possessions of his grand- 
father, and uiat this interest was usurped by the sons of Kasseenath 
either Jbefore or after the death of Tarakanth. But this cannot vitiate 
the claim of the plaintiff, who has acquired a title and proved that 
under it he is entitled to a 2 annas share t>f this 37 beegahs. I 
therefore confirm the deci^on of the principal judder ameen, and 
• dismiss this appeal. 

# ' 

. The 25th Febbuabt 1850. 

• Case No, 31 of 1849. 

Appeal from a decinon of Moulvee Syed Osman Alii, Additional 
Principal Sudder Ameen, passed on the 24 th of April 1849. 

Praunkisten Mullik, (Defendant,) Appellant, 
versus 

Kisten Mohuif Sircar, (Plaintiff^) Respondent. 

The plaintifi^ in this case, states that having succeeded to his 
materm grandfather’s land, consis^g of 5 cottahs in Bhobanny- 
pore^ one pf tliB defendants, Taramonee, having previously got an 
etparfe, decree against his mother for the sale of 1 cottah of the land 
as her^ihrer 'of the property, proceeded to attach the whole 5 oot- 
tahs; that plaintiff filed objections against this attachment, and 
procured the release, of. 4 . cottahs, but when the sale of 1 cottah 
WM effacted, and thljl portion purchased by Praunkisten, another 
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defendant, he, in taking possession thereof, busted plaintiff from 
the whole 5 cottahs. He applied to the magistrate to interfere 
under Act IV. of 1840, but being directed to have recourse to 
a regular suit;, he brought this action to rj^over the 4 cottahs from 
defendant m ., ; 

Prannkisten and Tarampnee allege tbafwfeiintiff has no rights 
at all ; that when plaintiff’s maternal grandfather Bamlochtm Ghose 
died, he left 5 eotu^ of land which was thus divided— Kumulmonee, 
Ramlochun’s daughter and plaintiff’s mother, had 1 cottah, Ram- 
monee, Ramlochun’s widow, 2 cottahs, and Rammohun, his adopted 
son, 2 cottahs. Komulmonee mortgaged her 1 cottah to Taramonee 
for a loan, and Rammonee and Rammohun also pledged their land 
to her on the same account After the deaths of Rammonee and 
Rammohun, the latter’s son, Rajkisten, came into posseipon of their 
shares, and then leased out the 4 cottahs to Praunkist|ls ass%ning 
the rent to Taramonee, as a yearly set-off on account of the interest 
due to her op his father’s debt ; that the 1 cottah belonging to 
Komulmonee was sold under the decree as stated by plaintiff, and 
purchased by Praunkisten. 

The additional principal sudder ameen observes that there is no 
proof of Ramlochun having left his widow, and Rammohun his 
adopted son, 2 cottahs each, nor is there any proof whatever of his 
having adopted Rammohun. Neither is there any thing to prove 
the lease of the land by Rajkisten to Praunkisten, whereas the 
witnesses, whoso evidence was taken on the spot by an ameen deput- 
ed to make a local enquiry, establish, the additional principal sudder 
ameen considers, the fact of plaintiff having been m possei^ion till 
ejected by Praunkisten. The lower court therefore awarded him pos- 
session of the 4 qpttahs and profits to the amount of rupees 59-14. 

Praunkisten appeals against this decision, and takes exception 
to the evidence of plaintiffs witnesses, and alleges the adoption 
to bo of so old a ^te that it is impossible now to prove it, but 
that his witnesses deposed to Rammohun having perfermed Ram- 
lochun’s frmeral rites as adopted son. - 

On referring to the record, I find that Taramonee applied to the 
civil court to . carry out her decree, by attaching the 1 cottah. of 
land alluded to, and that on the 14th May a proceeding of the 
court was drawn up, stating that Kisten Mohun. (present plainti^ 
had moved the court to release from its attachment: 4 cottahs of 
land, descended to him from his maternal grandfether, wldcfa Tarar 
mohee had included in the attachment, and that the court directed 
the. same to be immediately ^eluded. Previous to this, Tiuni>- 
monee had filed a rraly to this objection, dmiying plain^^d^i^ht 
and possession, and alleging the land had beeii ^e^ed; to hai^y 
Rammonee and Rammohun, as now stated in hw bpt'sa^^ 
nothing of the land having been leased to^ Prannic^lCt by Re||£t- 
ten, wno is stated by her, m her pefftiin^to be reidding at R en^^ , 



Fraonkistieti and ; Ti^amodee now ■ twio Qiiont^^ 

th^ was filed, XU^kuiten retiiu:ii^ 4ad ‘^en .4x!iecii^ei% 

the lease, of which Prannlusteii nW- hdds 

Bnt lidiB sdeins improbable, ' for if Rmki|l^,>iaa stated,', tetoini^so 

sboi^y aifiidc this Ki|^|^ii;waB ducatili^ in the wdr^ he.^i^ 

bhYe beda"made«£wfH^fj>ii^tl#s claim to the property, and fil;^ 


the 4 j^ttabs had been excmded from attachment on re| 
made by plaintiff that the land was kis own; and it?i 
credible that Bajkisten^ whm assigning the land to andtiiers wohid 
have omitted to secure his own rights and Interests^ by representing 
tliem to the courts and not have attempted to refute the statements 
jof the plaintiff. I am 5 however^ of opinion that 'S silenou is 

ber accounted for by the belief that this story of Eaiml|^mfsa^ 

L is alto^ther fictitious. There is nothing to support it, except^tfae" 
ertion <qpefendants and three witnesses^ whose evidence on such 
>oint cannot be safely relied upon. The only other point to he re* 
rked ;upM is that the defendants haVe been unable to 
Sr possesion since June IB 4 O 5 the date of tbe alleged lease. They 
ire put in some dsihilas to prove tha^ the rent was paid by , 
|m during this period and previous to the Sale^ but these youchers 
lily sh)ew that the rent was first paid by them some time in 18^3, 
aha therefore hot hifilcient to establish tneir possession since 1840* ' 
On these grounds I see no reason to interfere with the order of the 
lower court, and therefore confirm it .. . " 









